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CASES DECIDED 


BY THE 


SUPREME COURT 


OF THE 


TERRITORY OF HAWAII 


J. A. M. OSORIO v. FRED PATTERSON. 
No. 1424. 


APPEAL FROM CIRCUIT JUDGE FOURTH CIRCUIT. 
Hon. H. L. Ross, JUDGE. 


ARGUED FEBRUARY 14, 1923. Deciwep Marcu 15, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


PusLIO Lanps—mortgages—assignment. 


A mortgage of a homestead can not be assigned without the 
consent in writing of the commissioner of publio lands and the 
governor. 


SamE—transfer of interests in public lands. 


The inhibition against the transfer of interests in public lands 
contained in section 73 of the Organic Act applies to assignments 
of mortgages. 


PLeapIne—Dill to foreclose mortgage—allegations—demurrer. 


Where the bill in a suit brought by the alleged assignee of a 
mortgage of a homestead does not allege that consent in writing 
to the assignment has been given by the commissioner of public 
lands and the governor, a demurrer interposed thereto on that 
ground is well taken and should be sustained. 
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Complainant filed his amended bill against respondent 
in the fourth circuit court praying for the foreclosure of 
a mortgage, alleging that on October 15, 1921, respondent, 
to secure the payment of his promissory note of the same 
date for $10,000, made, executed and delivered to the 
People’s Bank, Ltd., a mortgage conveying to said bank, 
as mortgagee, all of the right, title and interest of respond- 
ent in and to certain homesteads situate at Waiakea, Ha- 
waii, which homesteads respondent held by virtue of a 
Special Homestead Agreement from the Territory of 
Hawaii. Attached to the bill and made a part thereof was 
a copy of the mortgage, on which was endorsed the con- 
sent of the commissioner of public lands and the governor 
of the Territory to the execution of said mortgage. The 
bill further alleged that in consideration of $10,000 paid 
by complainant to the mortgagee “the said mortgagee by 
a due and proper assignment” (italics ours) “conveyed 
and assigned to complainant the said mortgage * * * and 
that complainant is now the owner and holder of the said 
mortgage,” etc. No copy of the alleged “due and proper 
assignment” was attached to the bill. 

Respondent demurred to the bill on sundry grounds, 
two of such grounds being: that said amended bill is in- 
sufficient in that it does not appear therefrom that com- 
plainant has any right, title or interest in and to the 
mortgage therein sought to be foreclosed; and that said 
amended bill is insufficient in that it does not set out the 
alleged assignment from the People’s Bank, Ltd., to com- 
plainant or show that the said alleged assignment is a 
valid and legal assignment or the terms thereof. 

The circuit judge overruled the demurrer, whereupon 
respondent answered, admitting the execution of the note 
and mortgage but denying his liability to complainant 
thereunder, upon various grounds, the chief of which 
being that complainant was not the owner and holder of 
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said mortgage because the purported assignment of the 
same to complainant was void for lack of consent thereto 
by the commissioner of public lands and the governor. 

After hearing, the circuit judge filed his decision in 
favor of complainant, pursuant to which a decree was 
entered for foreclosure of the mortgage as prayed for, 
from which decree respondent has brought the case here 
on appeal. 

Respondent contends that the circuit judge erred in 
overruling the demurrer interposed to the bill because it 
is not alleged in said bill that the assignment, under 
which complainant claims title to the mortgage, was con- 
sented to by the governor and commissioner of public 
lands; neither is a copy of the assignment set out in the 
bill or attached thereto, nor is it alleged whether the 
assignment in question was oral or in writing. 

Should the circuit judge have sustained the demurrer 
on the grounds urged? 

In a bill for the foreclosure of a mortgage, brought by 
one claiming as assignee, as in other cases, the bill must 
show a prima facie title in the plaintiff. It is not usually 
necessary, however, to set out the assignment by which he 
acquired title, and a general allegation that the note and 
mortgage had been “duly assigned” to the plaintiff is suffi- 
cient. See 9 Ency. Pl. & Pr. 383 and cases cited; for 
example, the allegation in Foster v. Johnson, 39 Minn. 
378, was “That the plaintiff is the owner and holder of 
the said promissory notes; that the said mortgage has 
been duly assigned by the said Blake & Elliott, their heirs 
and assigns, for value received, to this plaintiff; and this 
plaintiff is now the owner and holder thereof,” and this 
allegation was held good on demurrer, although the court 
remarked that the allegation that “the said mortgage has 
been duly assigned” was “a loose and inartistic way of 
pleading a transfer.” In Slaughter v. Foust, 4 Blackf. 
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(Ind.) 379, 380, an action brought by an assignee to fore- 
close a mortgage, the allegation in the bill was that 
Fleming for value received “assigned and indorsed to 
Slaughter the notes, and ordered and appointed the pay- 
ment thereof to be made to him.” Upon demurrer this 
allegation was held sufficient, the court saying: “No for- 
mality is necessary to effect this species of transfer; any 
transaction between the contracting parties which indi- 
cates their intention to pass the beneficial interest in the 
instrument from one to the other is sufficient for that 
purpose.” 

All of the cases, however, which hold informal allega- 
tions of the assignment sufficient to show title in the 
assignee, have been cases in which the subject-matter of 
the mortgage has been privately owned property, title to 
which might be transferred by the sole act of the owner 
and no act or consent upon the part of others being 
required in order to give validity to a transfer of title. 
As said in Slaughter v. Foust, supra, in such cases “no 
formality is necessary to effect this species of transfer.” 
In the instant case, however, the subject-matter of the 
mortgage sought to be foreclosed is public lands of the 
Territory, a transfer of an interest in which may only be 
made upon compliance with certain prescribed formalities, 
viz., the consent in writing of the commissioner and 
governor. 

Section 73 of the Organic Act (Secs. 354 and 355, R. L. 
1915) provides, “No land for which any such certificate, 
lease, or agreement shall hereafter be issued, or any part 
thereof or interest therein or control thereof shall, with- 
out the written consent of the commissioner and governor, 
thereafter, whether before or after a homestead lease or 
patent has been issued thereon, be or be contracted to be 
in any way, directly or indirectly, by process of law or 
otherwise, conveyed, mortgaged, leased or otherwise trans- 
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ferred to or acquired or held by or for the benefit of any 
alien or corporation; or, before or after the issuance of a 
homestead lease or before the issuance of a patent, to or 
by or for the benefit of any other person; or, after the 
issuance of a patent to or by or for the benefit of any 
person who owns, holds, or controls, directly or indirectly, 
other land or the use thereof the combined area of which 
and the land in question exceeds eighty acres: Provided, 
That these prohibitions shall not apply to transfers or 
acquisitions by inheritance or between tenants in com- 
mon. Any land in respect of which any of the foregoing 
provisions shall be violated shall forthwith be forfeited 
and resume the status of public land and may be recov- 
ered by the Territory or its successors in an action of 
ejectment or other appropriate proceedings.” 

Is the assignment of a mortgage of homestead lands 
such a conveyance or other transfer of said homestead as 
to require the consent of the commissioner and governor? 
The language of section 73 of the Organic Act would 
seem to leave no reason to doubt that such consent is re- 
quired. By the plain language of section 73, without the 
consent in writing of the commissioner and governor, no 
homestead land or any part thereof, or interest therein, 
or control thereof shall be in any way, directly or indi- 
rectly, by process of law or otherwise, conveyed, mort- 
gaged, leased, or otherwise transferred to any person. If 
it were the specific intention of Congress to make an 
assignment of a mortgage of homestead lands invalid 
without the consent in writing of the officials named, it is 
difficult to conceive how plainer or more emphatic lan- 
guage could have been resorted to. Under the terms of 
the act, without the consent of the commissioner and 
governor, neither the land itself, nor any part thereof or 
interest therein or control thereof may be conveyed, mort- 
gaged, leased or otherwise transferred and while it may 
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be argued that an assignment of a mortgage 
does not convey or otherwise transfer the land 
itself or any part of the land, an assignment clearly does 
cdnvey an interest or control in such land. The mort- 
gage on its face expressly conveys to the bank all the 
right, title and interest which the respondent owns “by 
virtue of a Special Homestead Agreement * * * in and to 
that certain piece, parcel and lot of land * * * containing 
an area of 35 acres.” It is clear that the foregoing con- 
veyance would not have been valid without the consent in 
writing of the commissioner and governor. It is obvious 
that what the bank attempted to convey to complainant 
was exactly what it had acquired from respondent, viz., 
the interest of said respondent in the homestead land, 
hence the attempted assignment was as much a transfer 
of an interest in the homestead land as was the original 
mortgage itself and, under the sweeping language of the 
Organic Act, neither the right, the title, nor the interest 
of either the homesteader or the bank could be conveyed 
or otherwise transferred without the consent in writing 
of the commissioner and governor. To hold otherwise in 
the face of the plain intent of the Organic Act would be 
tantamount to holding that after one consent had been 
given by the government officials to the conveyance, 
mortgage, lease, or other transfer of a homestead, the first 
taker of such conveyance, mortgage, lease, or other trans- 
fer, and all future takers could at any time thereafter and 
without the consent of the government officials convey, 
mortgage, lease or otherwise transfer the said homestead 
and thus defeat the purpose of the restrictions contained 
in the Organic Act. 

The allegation in the bill under which complainant 
seeks to show title in himself is that, “the mortgagee by 
a due and proper assignment, conveyed and assigned to 
complainant the said mortgage.” But a conveyance and 
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assignment of the mortgage by the mortgagee alone is 
not sufficient to vest title to the mortgage in complainant. 
The consent of the commissioner and governor to the 
assignment was vital. In order to obtain the relief 
prayed for complainant must prove that the alleged 
assignment is valid in all respects and being thus required 
to prove the assignment it follows that he must properly 
allege the same. 

In the case of Republic of Texas v. Thorn, 3 Tex. 499, 
it appeared that the consent of certain government offi- 
cials was necessary to support a title for land alleged to 
have been acquired from the Republic of Texas. It was 
held that a petition seeking to establish title to such land 
was fatally defective in that it was not specifically 
alleged that the assent of the necessary officials had been 
obtained; and the case of Moran v. Bonynge, 107 Pac. 
(Cal.) 312, is illustrative of the attitude of courts in 
respect to allegations in complaints or petitions concern- 
ing ownership in public lands. In that case petitioner as 
assignee of Davis, the original applicant, seeking to estab- 
lish a right to purchase state lands, in his petition 
averred, that the application of Davis was in due form 
and that the applicant became the purchaser and entitled 
to the possession of the land and to receive a patent 
therefor in due course. The court in sustaining a demur- 
rer interposed to the petition, held that the foregoing alle- 
gations were mere conclusions of law and insufficient to 
show a right in petitioner to maintain his action, the 
court saying: “This does not aver that Davis was a citi- 
zen of the United States, or that he had filed a declaration 
of intention to become a citizen, nor that he was a resi- 
dent of the state, nor that he was of lawful age, nor that 
there was at the time no adverse occupation of the land, 
nor that the land was not susceptible of cultivation, nor 
that Davis had not entered other lands of the same class, 
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which, with the land applied for would exceed 640 acres. 
All these facts were necessary to show that Davis was a 
qualified purchaser as the law stood at and ever since the 
time of his application,” 

It not appearing from the bill‘ herein that the consent 
in writing of the commissioner and governor was had to 
the purported assignment the demurrer should have been 
sustained. 

The decree appealed from is reversed and the case re- 
manded to the circuit judge with instructions to sustain 
the demurrer interposed on behalf of respondent. 

C. X. Carlsmith for complainant. 

A. G. M. Robertson and C. K. Davis (Brown, Cristy & 
Davis and Robertson & Castle on the briefs) for 
respondent. 


TERRITORY v. LARA P. GOOD. 
No. 1435. 


ERROR To CIRCUIT Court First CIRCUIT. 
Hon. J. R. DESHA, JUDGE. 


ARGUED FEBRUARY 26, 1923. Decmwep MarcH 20, 1923. 


PERRY AND LINDSAY, JJ., AND CIRCUIT JUDGE BANKS 
IN PLACE OF PETERS, C. J., DISQUALIFIED. 


BastTagsps—proceedings under bastardy laws—nature of proceedings— 
burden of proof. 

The proceedings provided for by R. L., Ch. 172, relating to the 
support of bastards, are civil in their nature. It is sufficient, 
therefore, in order to justify a judgment against the respondent 
for the support of the child, if the petitioner’s case is proven by a 
preponderance of the evidence. 
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WITNESSES—Cross-examination—discretion of trial court. 

The extent of cross-examination is a matter more or less in the 
discretion of the trial court. In this case, under all of its cir- 
cumstances, that discretion is held not to have been abused in the 
disallowance of certain questions on cross-examination of the 
prosecutrix. 


Evmence—erroneous rulings cured by answer of witness. 


The overruling of an objection to an indefinite and vague hypo- 
thetical question addressed to a medical expert is not prejudicial 
when the answer of the witness is not any more unfavorable to 
the objector than were other answers of the same witness received 
without objection. 


JupeMEenTs—nature and essentials—form of adjudication. 


Under R. L., Ch. 172, the adjudication of paternity need not be 
in any particular form of words. It is sufficient if the language 
used is such as to constitute in substance and effect an adjudica- 
tion on the subject. 


OPINION OF THE COURT BY PERRY, J. 


In a proceeding instituted and maintained under 
R. L., Ch. 172, the respondent was found by a circuit 
judge to be the father of the child of the complainant, 
an unmarried woman, and was ordered to pay a stated 
sum of money monthly for the support of the child. The 
case comes to this court upon a writ of error sued out by 
the respondent. 

1. There are twenty-three assignments of error. One 
of them is that the trial court erroneously held that the 
proceeding is civil in its nature and that it is sufficient 
for the Territory’s case to be proven by a preponderance 
of the evidence. It is a well-settled doctrine of the crimi- 
nal law that in criminal cases the guilt of the defendant 
must be shown beyond a reasonable doubt in order to 
justify a conviction. It is equally well settled that in 
civil proceedings the plaintiff should recover if he proves 
his case by a preponderance of the evidence. A criminal 
proceeding is one prosecuted by the people against a 
person charged with a public offense for the punishment 
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thereof. 8 A. & E. Ency. L. 252; 16 C. J. 50. It is said 
that proceedings in bastardy are, according to the weight 
of authority, civil in their nature, that the rules of evi- 
dence that govern in civil cases apply and that the pater- 
nity of the child may be proved by a preponderance of 
testimony alone and need not be established beyond a 
reasonable doubt. 3 A. & E. Ency, L. 874. Since, how- 
ever, bastardy proceedings such as those here under con- 
sideration are a departure from the common law and 
purely statutory, the precise nature of the proceeding in 
any particular jurisdiction must be determined in the 
light of the statutory provisions there prevailing. Many 
cases on the subject have been cited in the argument of 
the case at bar, some to the effect that the proceeding is 
civil in its nature and others to the effect that it is crimi- 
nal. Each of them depends upon the statutory provisions 
there under consideration. Similarly in the case at bar 
the decision must be based upon the provisions of our 
statute. 

We are satisfied from an examination of our statute 
that in this jurisdiction the proceeding is civil and not 
criminal. There are indeed certain provisions, as, for 
example, the authorization of a sworn complaint by the 
complainant and of a warrant of arrest and the use of 
certain terms, as, for example, the reference to the 
respondent as the “accused” and to the proceeding as a 
“prosecution,” which might, standing by themselves or 
taken with other provisions and language of similar 
import, be held to indicate that the proceeding is criminal 
in its nature; but in its essence what is authorized by 
our statute is purely a civil judgment against the respond- 
ent to pay a sum or sums of money for the support and 
maintenance of the child during the earlier years of its 
life. These provisions were doubtless made, not only as a 
matter of simple justice to the child and its mother but 
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also to protect the community at large from the burden 
of supporting the child. No authority is anywhere in the 
statute given for the punishment of the respondent in any 
manner. Neither fine nor imprisonment by way of pun- 
ishment is authorized. It is not a proceeding to punish 
the defendant. The statute does, it is true, authorize the 
requirement of a bond for the appearance of the respond- 
ent and for the performance by him of such judgment as 
the court may render and so also authority is given for 
the imprisonment of the respondent after judgment until 
he shall give such bond as is lawfully required or pay the 
total amount of the sums adjudged against him. It is 
also provided that if, upon being so committed to jail for 
failure to give a bond, he shall show that he has no prop- 
erty exceeding $20.00 in value, except such as is by law 
exempt from execution, he shall be discharged from the 
imprisonment. The power to commit to jail for failure to 
perform the judgment is one that exists in courts of 
equity and perhaps in other courts and is referable to the 
power to punish for contempt. While these provisions 
give a more summary and stringent character to the 
process by which the respondent is brought into court and 
held to answer the charge and to perform the judgment, 
they do not alter the essential nature of the proceeding 
as a whole, which is simply one designed to provide an 
award of a money judgment for the support of the child 
and is not one for the punishment of the respondent for a 
crime. It necessarily follows that it is sufficient, in order 
to justify a judgment against the respondent, for the Ter- 
ritory to prove its case by a preponderance of the evidence. 

2. Another alleged error is that the respondent was 
unduly limited by the trial court in his attempted cross- 
examination of the prosecutrix, in that he was not per- 
mitted to ask her questions concerning her relations with 
another man prior to the alleged intercourse with the 
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respondent. It will be necessary at this point to refer 
to the facts and the evidence in the case. This will be 
done as briefly as possible. It appeared from the evidence 
at the trial that the complainant on September 1, 1920, 
or two or three days prior thereto entered the employ of 
an army officer and his wife at Salt Lake City, Utah, as 
nurse or companion to two of her employers’ children. 
On September 16, 1920, the complainant and her employ- 
ers and their family left for San Francisco, California, 
and in due course embarked on an army transport, arriv- 
ing in Honolulu on September 25. On the same or the 
following day all went to Schofield Barracks, on this 
island, and there took up their residence. On the way to 
Honolulu, on the transport, the complainant and the 
respondent met. Complainant testified that there were 
two acts of intercourse in the month of October, 1920. 
As to the dates of these acts she did not purport to be 
certain but her testimony evidently was that they were 
somewhere between the 11th and the 20th of the month 
and a few days apart from each other. The respondent 
wholly denied all intercourse with the complainant. Sev- 
eral medical experts gave testimony, some at the request 
of the Territory, others at the request of the respondent. 
In effect they testified, without any noticeable disagree- 
ment, that the ordinary and usual period of gestation is 
from 270 to 280 days; that sometimes the period is as 
long as 295 or 300 days; and that there are reputable 
medical authorities which say that cases have been known 
where children have been born after a period of gestation 
of as much as 330 or 340 days. None of those who so 
testified claimed to have had any personal knowledge of 
any of these extreme periods. Basing his questions upon 
the contention that the complainant’s child, which was 
born on July 8, 1921, may have been conceived as the 
result of intercourse had prior to the complainant’s 
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departure from Utah (295 days elapsed from September 
16, 1920, the date of this departure, to July 8, 1921) the 
respondent in cross-examination of complainant asked her 
questions concerning her relations with a man here 
referred to as M, in Salt Lake City, prior to September 
11, 1920; and to a certain extent those questions were 
disallowed. By consent of counsel for the government, 
upon the theory evidently of a possible normal period of 
gestation of 300 days, no questions were disallowed re- 
lating to the relations of the complainant with M on or 
subsequent to September 11. 

The respondent’s contention in this court is that it 
sufficiently appears from the evidence that one or two 
evenings prior to her departure from Salt Lake City for 
Honolulu and in the veranda of her employers’ house, the 
complainant had sat until a late hour with M in a 
hammock and had then and there had an opportunity for 
intercourse with him; and that this having been shown, 
it was prejudicial error not to be further allowed to show 
a prior adulterous disposition on the part of the com- 
plainant towards M. There was some slight evidence 
from one of the complainant’s employers technically sus- 
ceptible of the construction that perhaps intercourse was 
had in the hammock on the occasion just referred to. It 
would seem to serve no good purpose to recite this evi- 
dence in detail. At best it might suffice to raise a suspi- 
cion of intercourse but would scarcely be evidence suffi- 
cient to uphold a finding that it occurred at that time. 
The complainant absolutely denied that there was any 
intercourse between her and M on that occasion or on any 
other occasion, either at her employers’ home or else- 
where; and there was no other evidence in the case tend- 
ing in the remotest degree to show that there was inter- 
course between her and M. 

There were two ultimate issues of fact before the trial 
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judge. One was whether the complainant and the 
respondent had intercourse with each other. The other 
was whether the respondent was the father of the child 
that was born on July 8, 1921. The questions so dis- 
allowed on cross-examination of the complainant could 
not possibly, with the answers thereto, have thrown any 
light upon the second of these issues. The complainant 
consistently denied, as above stated, any intercourse 
whatever with M but assuming that the further cross- 
examination might have resulted in an admission by her 
that such acts did occur, that would not aid the court in 
determining whether intercourse was had by her with the 
respondent or whether the respondent was the father of 
the child. The trial in this case began on February 27, 
1922, and ended March 20, 1922. M was not called as a 
witness nor was his deposition offered in evidence. Tes- 
timony was taken which, when transcribed, covers over 
nine hundred pages of transcript. An abundance of evi- 
dence was taken on the two sides of the issue of inter- 
course or no intercourse with the respondent and the trial 
judge made his very definite finding in favor of the com- 
plainant upon this issue. On the other subject, that of 
the paternity of the child, the investigation conducted by 
the trial judge was equally extended and thorough. The 
physician who attended the complainant at the time of the 
birth of the child and who had also made an examination 
of her about one month preceding the birth, another phy- 
sician who examined the complainant on February 9, 
1921, another who made what he termed a partial exami- 
nation of her on January 12 or 13, 1921, and still another 
who examined her on January 31, all reported in detail 
the conditions which they found. Their testimony was 
all to the effect that the physical conditions existing in 
the mother during her pregnancy, the condition of the 
child as to development and in several details which they 
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mentioned, were such that in the light of their expert 
knowledge and of their experience in similar cases, their 
opinion was that the child had been in utero the usual 
and ordinary period of nine months and not much more. 
The trial judge expressly found as a fact that the child 
when born was a nine months’ child and had not been in 
gestation a longer period. His finding is amply supported 
by the evidence, although it is true that there is some 
evidence possibly tending to the contrary from other phy- 
sicians who did not examine the mother during pregnancy. 

The questions asked of the complainant in cross-exami- 
nation, the disallowance of which is under consideration, 
could not if allowed have brought from the complainant 
any expert testimony concerning the usual, the probable 
or the possible periods of gestation. She was not an 
expert. Assuming that if the questions had been allowed 
the answers would have been to the effect that there was 
intercourse before September 16 between the complainant 
and M, the trial court could not possibly have been aided 
thereby in determining the length of the period of gesta- 
tion which did actually occur in this instance. It was 
upon other evidence in the case that he necessarily relied 
in determining the issue of whether the child which was 
born on July 8 was conceived in the early part of October 
or, on the other hand, at any time prior thereto. 

The extent of cross-examination is a matter more or 
less in the discretion of the trial judge. In the instance 
under consideration, we think that that discretion was 
not abused. In the light of the thoroughness of the trial 
which was had, the consistent denials of the complainant 
that she ever had intercourse with M, the total absence 
of any other evidence tending to show that she did have 
intercourse with M, the abundance of the evidence rela- 
ting to the usual, the probable and the possible periods of 
gestation and the definite finding of the trial court that 
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this was a nine months’ child, the failure to allow further 
cross-examination of the complainant was clearly not 
prejudicial to the respondent and therefore did not con- 
stitute reversible error. 

3. In his direct examination the respondent testified 
that after certain conversations with him in which the 
complainant had charged him with the paternity of the 
child, he made an official report of the matter to Colonel 
Dashiels who was then commanding the regiment of which 
the respondent was a member. On cross-examination, 
without objection, he further testified that after making 
this report he requested that Colonel Dashiels be relieved 
from duty as investigating officer and that a board of 
inquiry be appointed in his stead. From this alone the 
trial court, if it in fact felt any interest in the matter, 
might well have suspected that Colonel Dashiels had at 
that time disclosed that his views on the subject were 
unfavorable to the respondent. However that may be, the 
respondent was next asked on cross-examination whether 
in the written report which he had made concerning 
Colonel Dashiels’ acts in the premises he had alleged any 
bias or prejudice or unfairness on the part of that officer. 
In objecting to this question, counsel for the respondent 
stated no ground other than this: “I don’t know whether 
Colonel Dashiels was biased or prejudiced. I wasn’t 
connected with the case at that time.” The objection was 
overruled and the answer was in the affirmative. The 
witness being further asked to specify what the bias or 
prejudice consisted of, as stated in the written report, 
respondent’s counsel said, “I object to all this line of 
examination” but stated no grounds for the objection. 
The answer was, inter alia, that the report had contained 
a statement of the fact that Colonel Dashiels had ex- 
pressed himself as believing that the respondent was 
guilty. It was only after this evidence was given that the 
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respondent for the first time stated a legal ground for the 
objection, that ground being that the evidence asked for 
was irrelevant, incompetent and immaterial and not 
cross-examination. The testimony given after the state- 
ment of these grounds did not materially differ from that 
already given. A motion was subsequently made to strike 
all of this testimony from the record upon the ground of 
incompetency, irrelevancy and immateriality. There can 
be no doubt that the fact that Colonel Dashiels had 
expressed an opinion as to the guilt of the respondent and 
what that opinion was, were both wholly immaterial to 
the issues then before the court. We think, however, that 
the error was not such as to justify a reversal of the judg- 
ment or a new trial. Passing without further comment 
the point that no legal ground of objection to the cross- 
examination was stated prior to the admission of sub- 
stantially all of the evidence now complained of, we 
would not be justified in saying that the trial judge was 
influenced, in arriving at the findings of fact which he 
made, by the knowledge of what Colonel Dashiels’ view 
was after a decidedly incomplete investigation. Nor is 
there any reason for supposing that if the objections to 
the evidence under review had been sustained the trial 
judge would have arrived at any different conclusion on 
either of the two ultimate and important issues of fact 
above referred to. A careful reading and study of all of 
the lengthy testimony adduced in the case leaves room for 
no other conclusion. It may be that under other circum- 
stances and with a trial of a wholly different nature such 
an error as this would be held reversible, but all of the 
circumstances of a given case must be considered. The 
two main issues, those relating to fornication and pater- 
nity, were both well defined and well understood through- 
out the trial by all concerned. The trial judge has shown 


by his detailed decisions (an original decision and there- 
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after an amended decision were filed by him) that he 
well understood what these two issues were and their 
importance, and well appreciated the responsibility rest- 
ing upon him to weigh the conflicting evidence and to 
decide the issues in accordance with the facts as he be- 
lieved them to have occurred. A thorough study of the 
nine hundred pages and more of testimony adduced shows 
that the incident concerning Colonel Dashiels’ investiga- 
tion occupied a very minor part at the trial. Under all 
of these circumstances, to now order a reversal and a new 
trial because of this item of incompetent evidence would 
be wholly unwarranted and not in accordance with justice 
or common sense. 

4. The complainant’s testimony was that the first act 
of intercourse was had with both parties in a standing 
position and that she had resisted in a manner described 
by her on the stand. She also testified that this resistance 
so offered was not to the utmost of her physical ability, 
giving as her reason that she felt at that time a certain 
degree of affection towards the respondent. She also 
testified to pleadings or exhortations on her part to him 
to desist. A medical expert was asked to state the 
“amount of pain involved” in this resistance “tempered 
by her affections,’—respondent’s testimony theretofore 
given further tending to show that shortly prior to the 
date of the alleged first act of intercourse he had suffered 
an injury affecting to some extent the muscles of his 
shoulders and vicinity. The question was objected to 
(without any grounds being stated for the objection), the 
objection was overruled and the ruling is assigned as 
error. The witness’ answer was “I think I answered a 
similar question by saying that he probably would suffer 
some pain; that is my recollection but that the pain I 
would not say would be excruciating. Again passing by 
the fact that no ground was named for the objection, no 
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prejudicial error was committed. The same question in 
varying forms had been asked by both counsel, without 
objection, and answered—and the answer to the particu- 
lar question now under consideration was no more unfa- 
vorable to the respondent than any of the other testimony 
the witness had given on the same subject. 

5. A motion for a new trial was made upon the 
ground, among others, of newly discovered evidence. The 
alleged newly discovered evidence is claimed to indicate 
that one N, an officer at Schofield, was the father of the 
child but no affidavit by N was offered in support of the 
motion to the effect that the fact was as claimed by the 
respondent and that N would, if called, testify to that 
fact. The affidavits offered in support of the motion are 
merely to the effect that N made statements to the aff- 
ants admitting, to one expressly and to the other by 
inference, that he (N) was the father of the child. In 
response to the motion the Territory filed an affidavit 
sworn to by N, denying that he had ever made the state- 
ments imputed to him and that he had ever had inter- 
course with the complainant. Upon this showing, the 
granting of a new trial would not be justifiable. There 
was, in reality, no offer of any evidence, newly discov- 
ered or otherwise, tending to sustain a charge of paternity 
on the part of N. The express showing was that N, if 
called, would deny that charge. 

6. It is claimed that no adjudication relating to the 
paternity of the child was made by the trial court and 
that therefore the decree cannot stand. In both the 
original and the amended decisions the court expressly 
declares that it “is of the opinion and so holds” that the 
respondent “is the father of the child” of the complain- 
ant. This is a sufficient adjudication of the fact of 
paternity. No particular form of words is necessary in 
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order to constitute an adjudication. The trial court’s 
meaning in this instance is unmistakable. 

We have considered all of the other assignments of 
error and find no cause therein for a reversal of the 
judgment or the granting of a new trial. 

The decree appealed from is affirmed. 

B. Ñ. Ulrich (Thompson, Cathcart & Ulrich on the 
briefs) for plaintiff in error. 

H. K. Ashford, Second Deputy City and County Attor- 
ney (W. H. Heen, City and County Attorney, and J. C. 
Kelley, First Deputy City and County Attorney, with him 
on the brief), for the Territory. 


TAM WOODS (ALSO KNOWN AS TOM WOODS) v. 
MANUEL RAPOZO. 


No. 1400. 


EXCEPTIONS FROM CIRCUIT COURT FIFTH CIRCUIT. 
Hon. W. C. ACHI, JR., JUDGE. 


ARGUED FEBRUARY 1, 1923. Decipep Maron 21, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


TriaL—decision in jury-waived cases—“reasons.” 


The court’s “reasons” for its decision within the meaning of 
the requirement of section 2380, R. L. 1915, are its determination, 
opinion or conclusion upon the respective issues of law and fact 
raised by the pleadings and necessary to support the cause of 
action or defense. 


OPINION OF THE COURT BY PETERS, C. J. 


Plaintiff brought trespass on the case in the fifth cir- 
cuit court for injuries sustained by reason of the alleged 
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negligent operation by defendant of an automobile upon 
a public highway. Defendant answered denying specially 
the allegations of negligence. Trial was had jury waived 
resulting in a judgment for plaintiff. Defendant prose- 
cuted exceptions to this court. 

The only exception meriting attention is that to the 
decision. It assigns several grounds of error but due to 
the conclusion we here reach we shall consider but two— 
(a) the alleged failure of the trial court to state its rea- 
sons for its decision as required by section 2380, R. L. 
1915, and (b) the alleged refusal of the trial court to 
make specific findings of fact requested by defendant. 

The pertinent portion of section 2380, R. L. 1915, with 
which we are concerned, reads as follows: “In such case 
the court shall hear and decide the cause, both as to the 
facts and the law, and its decision shall be rendered in 
writing stating its reasons therefor.” In its original form 
(Sec. 1138, C. C. 1859), and as carried through the revi- 
sion of 1905, the words “stating its reasons therefor” 
were not present. They were added by chapter 117, sec- 
tion 1, S. L. 1909. As the statute stood prior to the 
amendment no reasons for the court’s decision were re- 
quired. (Waialua Agr. Co. v. O. R. & L. Co., 18 Haw. 
81, 87; Wo Sing v. Akau, 18 Haw. 427, 428.) This re- 
sulted in this court experiencing considerable difficulty in 
the consideration of appeals in jury-waived cases to de- 
termine the extent of the trial court’s decision which 
finally found expression in the case of In re Lewers & 
Cooke, 19 Haw. 334, 335, where the court said: “In 
jury waived cases particularly it some times happens 
that the decision is so brief as to afford no clew as to 
the matters of law and fact passed upon, and that it 
is possible to support the decision upon a view of facts 
which, while sustained by some of the evidence, is so 
completely eontradicted by other testimony that it was 
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in all probability not the real ground for the decision. 
The appellate court, while satisfied that in all probabil- 
ity the decision was based upon a true view of the 
facts and an erroneous application of principles of law, 
is obliged to sustain the decision because there is 
some testimony to support an improbable view of the 
facts. We do not wish to discourage the practice of the 
trial courts in indicating either in their opinions or in 
separate findings the principal questions of law and fact 
passed upon. It would be better practice to have findings 
filed prior to or contemporaneously with the decree, but 
we do not consider this material if they are filed before 
the record is sent to the supreme court.” 

The Lewers & Cooke decision was in January 1909 and 
the amendment was enacted in the following April. 

Aside, however, from the manifest intention of the 
legislature by the passage of Act 117, S. L. 1909, to cure 
the fault complained of, the scope of the amendment is 
clear. 

A cause of action necessarily involves both law and 
fact—the facts from which the plaintiff’s primary right 
and the defendant’s corresponding primary duty arose 
together with the facts which constitute the defendant’s 
delict or act of wrong and the law creating such primary 
right and the corresponding primary duty. A defense 
involves any fact or set of facts which will in law defeat 
the cause of action in whole or in part. A cause of ac- 
tion or defense is asserted by pleadings. Pleadings are 
allegations by the parties to a cause for the purpose of 
presenting for trial and determination the issues of fact 
and law involved and essential to establish a cause of 
action or defense. Prior to the amendment of 1909 a de- 
cision of the court upon the trial of an action at law 
jury waived, similarly as a verdict of a jury, need but 
state in whose favor the issues of fact and law were de- 
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termined and thereupon judgment was entered accord- 
ingly by the clerk. By the amendment the court was re- 
quired to give its “reasons” for its decision. Obviously 
the court’s “reasons” for ultimately determining the is- 
sues of law and fact in favor of one party or the other 
would be and could only be its determination, opinion or 
conclusion upon the respective issues of law and fact 
raised by the pleadings and necessary to support the cause 
of action or defense. To hold otherwise would be to ad- 
mit that there were other considerations besides the facts 
and the law which could constitute “reasons” for the ul- 
timate decision. Burden and degree of proof, credibility 
of witnesses, etc., are merely rules for guidance in de- 
termining the facts. The prior determination by the 
court upon the respective issues of law and fact presented 
by the pleadings and essential to establish the cause of 
action or the defense is necessary to an ultimate decision 
in favor of one party or the other. By the statute it is 
not alone the function but the duty to decide “the cause 
both as to the facts and the law.” Formerly the deter- 
mination, opinion or conclusion of the court upon these 
respective and individual questions of law or fact need 
not be expressed. Since the amendment their expression 
has become necessary. When expressed they constitute 
the court’s “reasons” for its ultimate decision. 

That no standard by which the sufficiency of the rea- 
sons assigned for the court’s decision may be measured 
is provided by the statute is immaterial. However in- 
formally expressed the determination, opinion or conclu- 
sion of the court upon the facts and law alleged by the 
pleadings and necessary to sustain the cause of action or 
defense constitutes the “reasons” for the ultimate deci- 
sion and is a compliance with the statute. To require 
more would be to usurp the legislative functions. To 
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require less would render the amendment meaningless 
and abortive. 

We are of the opinion that the trial court’s decision 
does not comply with the requirements of section 2380. 
It would serve no useful purpose to quote the decision in 
full. Its defects render it useless as an object of con- 
structive criticism. No attempt was made by the trial 
court in its decision to express its determination, opinion 
or conclusion upon the facts upon which depended the 
primary right of plaintiff and the corresponding duty of 
defendant or upon the facts alleged as constituting the 
defendant’s delict or act of wrong. The complaint al- 
leged and there was evidence tending to show that im- 
mediately prior to the accident both the plaintiff and the 
defendant were using a public highway—the former afoot 
and the latter driving an automobile—in such physical 
relation to each other as to entitle each to certain rights 
and to impose upon the other certain corresponding and 
reciprocal duties and obligations. These facts should 
have been stated by the court in its decision; also the law 
applicable thereto. 

It is further alleged in the complaint and there was 
evidence tending to show that the defendant committed 
certain acts in violation of the primary duty that he owed 
the plaintiff. These facts should have been stated and 
the law of negligence applied thereto. Negligence is a 
mixed question of law and fact. The decision merely re- 
cites “ * * * the plaintiff did * * * sustain the injuries 
complained of * * * by reason of the negligence of the 
defendant.” The facts were disputed. For all that the 
decision discloses the court may have determined that 
the defendant was guilty of certain acts which did not 
in law constitute negligence. The facts and the law es- 
sential to plaintiff’s recovery should be stated. 

On the other hand the defendant under his answer was 
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entitled to show and he adduced evidence tending to 
show that plaintiff was guilty of contributory negligence. 
The plaintiff claimed he was struck by defendant’s auto- 
mobile approaching from the rear while he was walking 
along the right-hand side of the road. The defendant on 
the other hand claimed that plaintiff deliberately walked 
in front of his (the defendant’s) oncoming automobile 
while attempting to cross the road. The exact place of 
the accident was the pivotal point in the case. Obvi- 
ously the place of impact was the determining factor in 
deciding whose negligence—that of the defendant or that 
of the plaintiff—was the direct and proximate cause of 
the injury. The question of contributory negligence, like 
negligence generally, is one of mixed law and fact. In 
order for the plaintiff to recover it must appear that he 
was free from negligence directly and proximately con- 
tributing to his own injury. To be consistent and to en- 
title the plaintiff to recover the facts found by the court 
should have negatived contributory negligence on the 
part of the plaintiff. The decision, however, is absolutely 
silent upon the facts. We are unable to ascertain whether 
the court found that the injury occurred on the right- 
hand side of the road, as claimed by plaintiff, or in the 
middle of the road and under the circumstances claimed 
by defendant. The court in its decision merely added to 
its finding of negligence, heretofore quoted, the conclu- 
sion that plaintiff's injuries were sustained “solely with- 
out fault or negligence on the part of the plaintiff di- 
rectly or indirectly contributing thereto.” The mere 
statement that the defendant was guilty of negligence 
and that the plaintiff was free from contributory negli- 
gence is not sufficient. The facts and the law admitting 
of such conclusion should be stated. It is true that in 
deciding the extent of the injuries complained of and 
the damages to plaintiff resulting therefrom the court did 
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in general terms refer to the allegations in the complaint. 
But we conclude that such reference was confined to the 
subject-matter to which it referred and was not intended 
by the court in any way as a determination, opinion or 
conclusion upon the issuable facts raised by the com- 
plaint and answer and essential to recovery by plaintiff. 

Finally as to the refusal of the trial court to make 
specific findings of fact requested by defendant. There 
is no statutory authority therefor in this jurisdiction. 
The practice, however, is a good one. It may be of as- 
sistance to the trial court and should not be discouraged. 
But complaint of the court for failure to make specific 
findings as requested can only be taken advantage of un- 
der the general assignment of error to the failure of the 
court to state its “reasons” for its decision. The statute 
is mandatory and compliance therewith is to be deter- 
mined by the provisions of the statute and not by the 
propriety of the requests. 

No error appearing prior to decision, the cause is re- 
manded to the circuit court to render a decision herein 
“stating its reasons therefor.” 

B. 8. Ulrich (Thompson, Cathcart & Ulrich and S. W. 
Fitzherbert on the brief) for plaintiff. 

L. A. Dickey (P. L. Rice with him on the briefs) for 
defendant. 
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TERRITORY v. LARA P. GOOD. 
No. 1435. 


PETITION FOR REHEARING. 


Fep Marcy 29, 1923. DECIDED APRIL 3, 1923. 


PERRY AND LINDSAY, JJ., AND CIRCUIT JUDGE BANKS IN 
PLACE OF PETERS, C. J., DISQUALIFIED. 


Per Curiam: The petition sets forth none of the well- 
known grounds for a rehearing. It consists simply of an 
assignment of alleged errors, together with a written ar- 
gument in support of the petition. The rule of court 
contemplates that a petition for rehearing shall not be 
argued “unless a justice who concurred in the opinion 
or judgment desires it.” The petition should not include 
or be accompanied by any argument. 

It may be added that the contentions set forth in the 
petition have already received the careful consideration 
of this court. 

The petition is denied. 

Thompson, Cathcart & Ulrich for the petition. 
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TERRITORY v. DAVID C. BUICK. 
No. 1388. 


EXCEPTIONS FROM CIRCUIT COURT First CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ARGUED FEBRUARY 7, 1923. DECIDED APRIL 10, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


CRIMINAL Law—trial—instructions—degree of crime. 


When the evidence in a case in which the defendant is charged 
with murder in the first degree is such as not to support a verdict 
of manslaughter or of assault and battery, it is not error for 
the presiding judge in his charge to the jury to omit all ref- 
erence to manslaughter and to assault and battery and to direct 
the jury that its verdict will be either that the defendant is 
guilty of murder in the first degree or that he is guilty of mur- 
der in the second degree or that he is not guilty. 


SAME. 


The evidence in this case reviewed and held not to permit a 
finding of guilty of manslaughter or of assault and battery. 


SaME—definition of “reasonable doubt.” 


An instruction that the real question submitted to a jury under 
an indictment for murder in the first degree is “whether after 
hearing the evidence and from the evidence you have or not an 
abiding belief that defendant is guilty and if you have such 
belief so formed it is your duty to convict” whether regarded by 
itself or in conjunction with other instructions amply directing 
the jury that it cannot convict unless the evidence for the 
prosecution shows that the defendant is guilty beyond a reason- 
able doubt and further explaining to the jury that a reasonable 
doubt “is a doubt of guilt reasonably arising from all the evi- 
dence in the case,” that “proof is said to be deemed to be beyond 
all reasonable doubt when the evidence is sufficient to impress 
the judgment of ordinarily prudent men with a conviction on 
which they would act without hesitation in their own most im- 
portant concerns and affairs of life,” that the circumstances dis- 
closed by the evidence “must exclude to a moral certainty every 
other reasonable hypothesis” than the innocence of the defendant 
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and otherwise correctly indicating the meaning of the term 
reasonable doubt as used in criminal law, is not erroneous. 


SaMe—credibility of witnesses. 

An instruction in a trial under an indictment for murder 
that “if you find and believe from the evidence that any witness 
in this case has knowingly and wilfully sworn falsely to any 
material fact in this trial or that any witness has knowingly and 
wilfully exaggerated any material fact or circumstance for the 
purpose of deceiving, misleading or imposing upon you, then you 
have a right to reject the testimony of such witness, unless 
corroborated by other credible evidence” held correct, particularly 
in the light of other instructions. 


EvIDENCE—Opinions of non-expert witnesses. 


Non-expert witnesses may give their opinions, in connection 
with the facts upon which they are founded, when the matter 
to which the testimony relates cannot otherwise be reproduced 
or made palpable to the jurors. 


SaME—resemblance of persons. 


It is: competent for a witness who arrives upon the scene of 
a murder almost immediately after the shooting and sees a 
man running away from the prostrate form of the decedent, after 
describing the apparel worn by the escaped person, to testify 
that in his opinion “he was a pretty well built man, pretty near 
like him, something like him” (meaning the accused on trial). 


WITNESSES—credibility and impeachment—cross-examination concern- 
ing specific offenses. 

A witness may be asked on cross-examination as to specific 
acts and matters showing his general moral character in so far 
as this may affect his credibility. He may be asked whether 
at the time to which his testimony in chief relates he was living 
in adultery with a woman named,—subject always to the witness’ 
privilege to refuse to answer. 


EvIpDENCE—confessions by silence when accused. 


In a trial under indictment charging murder in the first 
degree, testimony that another person said, in the presence and 
hearing of the defendant, that the decedent who was then lying 
on a bed in a hospital a few feet away said that he was certain 
that defendant was the man who shot him, followed by testimony 
to the effect that the defendant remained silent in the face of 
this accusation, is admissible as tending to show a confession or 
acquiescence by silence, even though at the time of the making 
of the accusation defendant’s attorney was present. 
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SaMe—dying declarations—when admissible, 


A narrative by the wounded person of the history of the 
shooting in which he identifies the accused as his assailant and 
gives other details of the crime is admissible as a dying declara- 
tion when made in extremity and at the point of death and 
with a realization on the part of the speaker that death is 
imminent. 

CRIMINAL Law—trial—instructions—presumption of malice in homi- 
cide. 

An instruction in the language of the statute to the effect 
that, when the act of killing another is proved, malice afore- 
thought shall be presumed against the party who did the killing 
even though unauthorized by law (on the theory that the statute 
authorizing it is unconstitutional) is not prejudicial to the de- 
fendant in a case where the evidence does not in any view permit 
of a finding that the killing was without malice aforethought and 
requires a finding either that the defendant did not commit the 
killing or else that he committed the killing with malice afore- 
thought, 

SaME—argument and conduct of counsel—time of objections. 


An objection to an argument by counsel for the Territory to 
a jury in the trial of a criminal case comes too late when made 
for the first time after rendition of the verdict. 


OPINION OF THE COURT BY PERRY, J. 


The appellant was convicted by a jury of the crime of 
murder in the second degree and was sentenced to im- 
prisonment at hard labor for a term of not less than 
twenty years nor more than thirty years. The case 
comes to this court on exceptions, the more important of 
which will be here referred to in detail. 


I. 


The following instruction was given by the trial judge: 
“I further instruct you that in this case you may bring 
in any one of the following verdicts as the facts and cir- 
cumstances in evidence under these instructions may 
warrant: 1, Guilty of murder in the first degree as 
charged; 2, guilty of murder in the second degree; 3, not 
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guilty.” Definitions of the offense of murder in the first 
degree and of the offense of murder in the second degree 
were also given. There was no definition of manslaugh- 
ter or of assault and battery and no instruction to the 
effect that the jury might also consider whether or not 
the defendant was guilty of either of these two offenses. 
One exception is to the limitation thus imposed upon the 
jury to one of the three possible verdicts just stated and 
to the exclusion from the consideration of the jury of 
the guilt or innocence of the defendant of the offenses 
of manslaughter and assault and battery. No request 
was made on behalf of the defendant for any instruction 
relating to the subject of manslaughter or for any in- 
struction relating to the subject of assault and battery; 
but we shall not consider the effect of this failure. It is 
contended by the prosecution that when the subject of 
the instructions to be given to the jury was under con- 
sideration by the court and counsel at the trial, defend- 
ant’s counsel expressly objected to the giving of any in- 
structions on the subject of manslaughter and that there- 
by the defendant waived all objection to the omission by 
the trial judge from his instructions of any reference to 
the subject of manslaughter; and there is on file a cer- 
tificate by the trial judge tending to show the existence 
of the facts upon which this contention is based. This 
contention also we find it unnecessary to consider. We 
prefer to base our decision purely upon the merits of the 
instruction as given on the point under consideration. 
The essence of the indictment was that on December 2, 
1917, the defendant did, by shooting, kill and murder one 
Ito. There was no eye-witness, other than the deceased 
Ito, to the actual shooting; although there were three 
witnesses who arrived on the scene almost immediately 
after the shooting and gave testimony which will be 
hereafter referred to. The history of the actual shooting 
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and of the material circumstances immediately preceding 
the shooting is to be found solely in the dying declara- 
tion of the decedent Ito as he lay in bed in the Queen’s 
Hospital in this city about a week after the shooting 
and at a time when, as the trial judge found, the de- 
cedent realized that he was about to die from the effects 
of his wounds. The story as thus told by Ito was sub- 
stantially as follows: One of his occupations was that 
of chauffeur of a rent automobile and on the night of 
December 2, 1917, he was engaged in the pursuit of that 
business. At the corner of King and River streets in Ho- 
nolulu he was asked by the defendant to take him to Wai- 
pahu. The decedent drove the machine out King street 
towards Waipahu. Arriving at the top of a hill known 
as Red Hill, the defendant told the decedent that he 
wished to answer a call of nature. The decedent there- 
upon slowed up his car and looked around. The first 
thing that he saw in so looking around was a revolver 
“poked in his face” accompanied by a demand from the 
defendant for the decedent’s money. The decedent suc- 
ceeded in slipping his purse out of his pocket to a part 
of the machine between the cushion he was seated on and 
the back of the seat. At the point of the revolver the 
defendant ordered decedent out of the car, searched the 
decedent’s pocket and took a dollar that he found. At 
this point the decedent thought he saw an opportunity 
of getting away, ducked under the revolver and started 
to run down the road when one shot was fired at him, 
which missed. A second shot was fired which hit him. 
Other evidence shows that the bullet entered in the 
back at about the level of the ninth thoracic vertebra and 
about two or two and one-half inches from the spine and 
made its exit in front on the right side of the body a 
short distance below the nipple. Two other witnesses 
testified that while driving in an automobile from Waia- 
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nae towards town on the night in question, they saw at 
Red Hill, between 11 and 12 o’clock, a man running away 
from a point at which a few seconds later they saw the 
prostrate form of a Japanese (decedent was a Japanese) 
who was groaning and asking for help and who said that 
he had been shot. A third witness arriving a very few 
moments later also saw the wounded Japanese and 
brought him to the emergency hospital. The two wit- 
nesses first above referred to as coming from Waianae 
described the clothing, cap and shoes which they said the 
man was wearing whom they saw running away and tes- 
tified that in size and build that man resembled the de- 
fendant. 

The defendant was found by a police officer at 
about 2:30 A. M. in the vicinity of the hospital at Fort 
Shafter, which is not very far from the top of Red Hill, 
and was brought to the police station where he was de- 
tained. The clothes and shoes which he was then wearing 
corresponded with the description given by the two wit- 
nesses. No cap was found on the defendant. Upon the 
defendant’s clothes at the time of his arrest were certain 
burs and seeds of grasses which burs and grasses it was 
testified to grew at Moanalua in the vicinity of the place 
where the shooting occurred. Defendant’s trousers be- 
low the coat were wet or humid at the time of his arrest 
and his shirt and coat were wet with perspiration. An 
expert on firearms testified, in answer to a hypothetical 
question, that such a wound as described in the question 
was in his opinion made by a metal-cased 32-calibre bul- 
let and there was other evidence tending to show that 
shortly prior to the day of the shooting, the defendant 
possessed a 32-calibre automatic pistol and metal-cased 
bullets of 32 calibre. There was other evidence tending 
to show that for some time next preceding the day of 


the shooting the defendant was out of employment and 
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in such financial straits that he had asked for the loan 
of money with which to purchase a meal. There was 
other evidence intended to rebut or weaken the claim of 
the prosecution as to the size and nature of the bullet 
that caused the wound and as to the financial condition 
of the defendant shortly prior to the time of the shoot- 
ing. 

The defense was an alibi, in other words, an absolute 
denial that it was the defendant who did the shooting 
and a claim that at the time of the shooting the defend- 
ant was at a place other than that where the shooting 
occurred. Not a word of evidence was offered by the 
defendant tending to show that the manner and the cir- 
cumstances of the shooting were other than those re- 
lated by Ito in his dying declaration. The evidence on 
this latter point as given by Ito remains wholly uncon- 
tradicted. As between the defendant’s story that it was 
not he who shot Ito and that at the time of the shooting 
he (the defendant) was at another place and the story 
of Ito that it was the defendant who did the shooting, 
the jury has unmistakably shown by its verdict that it 
believed Ito and did not believe the defendant. There 
was ample evidence to support this finding and the ver- 
dict as rendered. Every untrue alibi, and the jury has 
declared that the defendant’s alibi was untrue, involves 
the danger of leaving the main case of the prosecution 
unattacked as to the details of the shooting. If the jury 
believed Ito’s story at all—and it did believe it—no rea- 
son appears in the record for its having discarded any 
essential part of his narrative. Chimerical possibilities 
or doubts are not to be indulged in by juries even in 
criminal cases, and the possibilities and doubts to be 
given heed to or to be indulged in by juries must have 
a real foundation in the evidence or in the circumstances 
of the case. The story as told by Ito, if it showed any 
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offense at all, showed that the defendant enticed the de 
cedent to Red Hill, which is beyond the outskirts of the 
city of Honolulu near ground used as golf links and for 
pasturage purposes and near a sugar cane plantation, 
in other words, a more or less deserted and lonely spot, 
and that reaching the spot, the defendant upon an untrue 
pretense caused the decedent to stop his machine and 
then proceeded in an effort to rob him at the point of a 
revolver; and that when the decedent, wishing to hold 
on to life and safety, endeavored to escape, the defendant 
shot him in the back as he was running away and when 
there was no threat or possibility of threat from the de- 
cedent to the defendant endangering defendant’s life or 
limb. The evidence of Ito, if it is to be believed at all— 
and the jury believed it—shows a murder committed with 
deliberate, premeditated malice aforethought. There was 
no room upon that evidence or upon any evidence in the 
case to make a finding that the killing was without malice 
aforethought, which latter is the main characteristic of 
manslaughter and serves to distinguish it from murder. 
So also there was no evidence which would have justified 
the jury in finding that the bullet wound inflicted by 
the defendant was not the cause of the decedent’s death, 
although that death was delayed a number of months. 
The testimony of the medical experts and all the other 
evidence in the case required a finding that the bullet 
wounds did cause the decedent’s death. The doctors per- 
forming the autopsy did find indications that at some 
time in the past the decedent had had tuberculosis but 
their evidence all was to the effect that the tubercular 
area had been “walled off” and that it was not any longer 
an active disease or agency. There was some evidence 
also that somewhere in the vicinity of the abdomen there 
were, a few days before the decedent’s death, burns which 
may have been made by a hot-water bag carelessly ap- 
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plied; but the only evidence relating to this was, most 
positively, that these burns were not the cause of death. 
There was evidence of bed-sores on the body of the de- 
cedent but there was no room for any theory on the 
evidence other than that these bed-sores were caused by 
the decedent’s long confinement to his bed, which confine- 
ment was caused purely by the bullet wounds and their 
effects. It is also true that a few days before his death 
the decedent was moved from the Queen’s Hospital to 
Leahi Home but there is no room upon the evidence for 
any reasonable theory that this moving was the cause 
of death, There is no evidence that it was the cause of 
death. The direct evidence is all to the contrary. 

It may be that the judge presiding at the trial erred 
in permitting the jury to consider whether or not the of- 
fense was murder in the second degree and to find, as it 
did, that the offense committed was murder in the second 
degree. If he did, the error is one at which the defend- 
ant cannot possibly be aggrieved. It was an error, if at 
all, very greatly to his advantage, resulting, perhaps, in 
his escaping the death penalty. 


II. 


In the course of an attempt at defining, in his instruc- 
tions to the jury, the term reasonable doubt, the trial 
judge said: “The real question is whether after hearing 
the evidence and from the evidence you have or not an 
abiding belief that defendant is guilty and if you have 
such belief so formed it is your duty to convict.” To 
this instruction an exception was noted. On behalf of 
the defendant it is urged that this definition was erro- 
neous and that it left the jurors at liberty to convict the 
defendant even though they were not satisfied to the 
degree required by the law of the guilt of the accused. In 
Republic v. Yamane, 12 Haw. 189, 215, an instruction 
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was approved wherein the court said by way of sum- 
marizing its definition of a reasonable doubt, “if, after 
considering all the evidence, you can say that you have 
an abiding conviction of the truth of the charge, then 
you are satisfied beyond a reasonable doubt.” 

To determine the exact distinction in meaning between 
“an abiding belief” and “an abiding conviction” would 
require a resort to the refinements of lexicographers. 
Webster himself found it necessary to say, inter alia, in 
defining “belief” that it is a “conviction or feeling of the 
truth of some proposition” and in defining “conviction” 
that it is a “strong persuasion or belief.” It would be 
unwarrantable to hold that the jurors in this case who 
were undoubtedly laymen—not philologists nor lexi- 
cographers—would understand an “abiding belief” to be 
something substantially different from an “abiding con- 
viction.” 

Moreover, the instruction excepted to and now under 
consideration, in haec verba, was given in Territory v. 
Robello, 20 Haw. 7, and was approved by this court 
against an objection that it sought to “explain away the 
rule of reasonable doubt” and make that rule “a de- 
lusion and a snare.” Upon the strength of these two Ha- 
waiian precedents alone, the instruction excepted to even 
if it had stood by itself would have to be supported. But 
it did not stand by itself. In many differing forms the 
trial judge emphasized to the jury the reality of the pre- 
sumption of innocence which attended the defendant 
throughout the trial and the necessity of the Territory’s 
proving its case against him beyond a reasonable doubt; 
and in various forms defined a reasonable doubt. On the 
subject of the presumption of innocence the presiding 
judge said inter alia: 

“In criminal cases the defendant enters upon his trial 
with the presumption of innocence in his favor and the 
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burden of proof is upon the state to establish his guilt 
and the evidence must be sufficient to establish in your 
judgment his guilt beyond all reasonable doubt. As long 
as you have a reasonable doubt of the defendant’s guilt 
it is your duty to acquit him.” 

“In considering the evidence if you can reasonably 
account for any fact in this case upon a theory or hy- 
pothesis which will admit of the defendant’s innocence, 
it is your duty under the law to do so and if you have 
a reasonable doubt of his guilt you should acquit him.” 

“If the testimony in this case in its weight and effect 
be such as two conclusions can be reasonably drawn 
from it, the one favoring the defendant’s innocence and 
the other tending to establish his guilt, law, justice and 
humanity alike demand that the jury shall adopt the 
former and find the accused not guilty.” 

“The burden of proof is upon the Territory and to 
entitle it to a conviction of the defendant the Territory 
must prove every material element of the offense charged 
to your satisfaction beyond a reasonable doubt and to the 
satisfaction of each member of the jury.” 

“The prisoner at the bar is presumed to be innocent 
until he is proven to be guilty. He is not required to 
prove his innocence but may rest upon the presumption 
in his favor until it is overthrown by affirmative proof. 
The burden is therefore on the Territory to establish to 
your satisfaction, beyond any reasonable doubt, the guilt 
of the prisoner as to the crime charged in this indict- 
ment. If you entertain any reasonable doubt as to any 
fact or element necessary to constitute the prisoner’s 
guilt it is your sworn duty to give him the benefit of 
that doubt and return a verdict of acquittal. And even 
where the evidence demonstrates the probability of guilt, 
yet if it does not establish it beyond a reasonable doubt 
you must acquit the prisoner.” 
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“As to this defense” (of alibi) “you are instructed that 
it is not necessary for the defendant to prove an alibi 
to your satisfaction, beyond a reasonable doubt, nor by a 
preponderance of the testimony, but if, after a full and 
feir consideration of all the facts and circumstances in 
evidence, you entertain a reasonable doubt as to whether 
or not the defendant was present at the time and place 
of the commission of the offense charged in the indict- 
ment, if such offense has been committed by any one, it 
will be your duty to give the defendant the benefit of 
such doubt and acquit him.” 

“If after consideration of the whole case any juror 
should entertain a reasonable doubt of the guilt of the 
defendant it is the duty of such juror so entertaining 
such doubt not to vote for a verdict of guilty nor to be 
influenced in so voting for the single reason that a ma- 
jority of the jury should be in favor of a verdict of 
guilty.” 

“Each juror must be satisfied beyond a reasonable 
doubt that the defendant is guilty as charged, before he 
can, under his oath, consent to a verdict of conviction. 
If any of the jurors, after having duly considered all the 
evidence, and after having consulted with his fellow- 
jurymen, entertains such reasonable doubt, it will be the 
duty of such juror not to consent to a verdict of guilty.” 

At different points in his charge the judge, by way of 
indicating to the jurors what a “reasonable doubt” 
meant, said: 

“A reasonable doubt which entitles an accused person 
to an acquittal is a doubt of guilt reasonably arising 
from all the evidence in the case. Proof is said to be 
deemed to be beyond all reasonable doubt when the evi- 
dence is sufficient to impress the judgment of ordinarily 
prudent men with a conviction on which they would act 
without hesitation in their own most important concerns 
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and affairs of life and if you have any such reasonable 
doubt you must give him the benefit thereof and acquit 
him.” 

“If you believe that the only credible evidence against 
the defendant consists of a chain of circumstances, that 
in such a case it is not sufficient that the circumstances 
coincide with, account for, and therefore render probable 
the guilt of the defendant. They must exclude to a 
moral certainty every other reasonable hypothesis.” 

“Before they can convict the defendant in this case it 
must appear, from the evidence, beyond a reasonable 
doubt, that the defendant, and not somebody else, com- 
mitted the offense charged in the indictment. It is not 
sufficient that the evidence shows that the defendant or 
somebody else committed the crime, nor that the prob- 
abilities are that the defendant and not somebody else 
committed the crime, unless those probabilities are so 
strong as to remove all reasonable doubt as to whether 
the defendant or someone else is the guilty party.” 

“The evidence tending to establish his” (the defend- 
ant’s) “identity must be such as produces a degree of 
certainty in the minds of the jury so great that they can 
say that they have no reasonable doubt of the identity 
of the defendant.” 

And in the very instruction now under consideration 
the court said: “The burden of proof is upon the Terri- 
tory and the law, independent of the evidence, pre- 
sumes the defendant to be innocent and this presumption 
continues and attends him at every stage of the case un- 
til it has been overcome by evidence which proves him 
guilty to your satisfaction and beyond a reasonable doubt. 
* * * The doubt which will entitle the defendant to 
an acquittal must be a reasonable doubt, not a conjured 
up doubt, such a doubt as you might conjure up to acquit 
a friend, but a doubt that you could give a reason for. 
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A reasonable doubt is not a possible doubt, not a con- 
jectural doubt, not an imaginary doubt, not a doubt of 
the absolute certainty of the guilt of the accused because 
everything relating to human affairs and depending upon 
moral evidence is open to conjectural or imaginary doubt 
and because absolute certainty is not required by law. 
The real question is whether after hearing the evidence” 
(and this and the next are the two sentences complained 
of in this exception) “and from the evidence you have 
or not an abiding belief that defendant is guilty and if 
you have such belief so formed it is your duty to con- 
vict. You should take all the testimony and all the cir- 
cumstances into account and act as you have an abiding 
belief the fact is.” 

These various instructions sufficiently and correctly 
informed the jury of the definition of the words “reason- 
able doubt” and even if the expression “an abiding be- 
lief”, if used by itself, could be held to be inexact and not 
sufficiently clear, certainly when used in conjunction 
with all the other statements throwing light upon what a 
reasonable doubt was, no claim of error can be sustained. 


III. 


At the request of the prosecution, the court instructed 
the jury as follows: “If you find and believe, from the 
evidence, that any witness in this case has knowingly 
and wilfully sworn falsely to any material fact in this 
trial, or that any witness has knowingly and wilfully 
exaggerated any material fact or circumstance for the 
purpose of deceiving, misleading or imposing upon you, 
then you have a right to reject the entire testimony 
of such witness, unless corroborated by other credible evi- 
dence.” Defendant excepted. 

Two grounds of objection, among others, are urged in 
this court. One is that a mere exaggeration is by the 
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instruction placed upon the same plane as other false 
testimony; and the other is that by the instruction the 
jury was inferentially directed to accept the testimony of 
a witness who has sworn falsely in one material partic- 
ular if he is corroborated by other evidence which is 
credible. As to the first objection, it will be observed 
that the presiding judge was not, in this instruction, re- 
ferring to innocent exaggerations. What he did refer to 
was not only an exaggeration of a material fact or cir- 
cumstance but an exaggeration indulged in “knowingly 
and wilfully” and “for the purpose of deceiving, mis- 
leading or imposing upon” the jury. Such exaggerations 
are false testimony just as clearly as are other wilful 
departures from the truth. As to the second ground, we 
find it difficult to accept the view supported by some of 
the authorities cited for the defendant to the effect that 
such an instruction as that under consideration carries 
with it an implication that if the witness is “corroborated 
by other credible evidence” the jury has no right to re- 
ject his entire testimony even though it finds him to have 
sworn falsely in any material fact. Even standing by 
itself the language used seems to us to have been in- 
tended to mean that from the fact of falsity in one par- 
ticular the jury could properly reject the entire testi- 
mony of the witness in the absence of corroboration but 
that where there is corroboration, the mere fact of falsity 
in one particular would not be controlling but the jury 
would still be left at liberty to accept or to reject the 
testimony of the witness, in accordance with its impres- 
sions of the witness and his testimony gathered from the 
other and usual indicia by which juries are customarily 
guided in such cases, such as the appearance, the atti- 
tude, the manner and the motives of the witness and 
all of the other circumstances surrounding him. But the 
language above quoted to which objection is made did 
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not stand alone in the judge’s charge. In the same in- 
struction (No. 13) in which the language under consid- 
eration occurs, the jury was told: “You are the exclu- 
sive judges of the credibility of all the witnesses, of the 
weight of the evidence and of all the facts in this case. 
It is your exclusive right to determine from the appear- 
ance of the witnesses on the witness-stand, their manner 
of testifying, their apparent candor or frankness, or lack 
thereof, which witness or witnesses are more worthy of 
credit. In determining the weight to be given the tes- 
timony of the witnesses, you are authorized to consider 
their relationship to the parties, if any, their interest, if 
any, in the result of this case, their temper, feeling or 
bias, if any has been shown, their demeanor on the wit- 
ness-stand, and their means and opportunity of informa- 
tion and the probability or improbability of the story told 
by them, and to give weight accordingly.” It was also 
instructed: “You are the exclusive judges of the facts in 
the case and the credibility of the witnesses.” 

It is undoubtedly the law that the jury is the sole 
judge of the credibility of each and every witness and 
that it may, in accordance with its impressions and views 
derived at the trial, accept or reject the whole or any 
part of the testimony of any witness. It is also undoubt- 
edly the law that when a witness has been found by the 
jury to have testified falsely in one or more material 
particularg it may either accept or reject the remainder 
of his testimony as true irrespective of the presence or 
absence of corroborating testimony but we think that 
neither the instruction under consideration taken alone 
nor all of the instructions on the subject taken together 
were intended to mean or could properly have been un- 
derstood by the jury to mean that the trial judge was 
directing the jury that it must accept as true the evi- 
dence of a witness who had been found to testify falsely 
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in one particular simply because his evidence in other 
respects was corroborated by other testimony which was 
credible. The prosecution’s instruction No. 13 regarded 
alone and all the instructions on the subject taken to- 
gether left it to the jury to exercise its prerogative, as 
sole judge of the credibility of the witnesses, to either 
accept or to reject the testimony of the class of witnesses 
under consideration irrespective of the presence or ab- 
sence of corroborating testimony. 


IV. 


A witness for the prosecution (Christopher Holt) hav- 
ing testified that he had arrived on the scene of the 
shooting at about the time in question and saw a man 
running away from the prostrate form of what later 
proved to be the decedent, Ito, and having also testified 
that with the aid of the lights of the machine which he, 
the witness, was driving, he had seen a man run in a 
stated direction across the road and that that man had 
a cap on his head drawn forward in a manner described 
by the witness and that the man had on a dark suit of 
clothes and white covering for his feet, was asked the 
following question: “The man that you saw cross the 
road that night as you came along the Red Hill, along 
the road, the man whom you saw that night crossing the 
road diagonally as you have described here, how did he 
resemble or how does he resemble the defendant in size 
and physique?” To this question defendant objected “as 
incompetent, irrelevant and immaterial, no proper foun- 
dation laid, no testimony that he in any way resembled 
the defendant. He can describe him if he wants, and 
the question may then be proper.” The objection was 
overruled. The witness answered, “You want to know 
what that man looked like?” Q. “Yes?” A. “Well he 
was a pretty well built man.” Q. “Read the question 
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again.” (Question read by reporter.) A. “Pretty near 
like him, something like him.” 

Mrs. Christopher Holt, who likewise had given testi- 
mony similar to that above recited as having been given 
by her husband, was asked: “This man that you saw on 
the night of December 2 at Red Hill crossing the road 
in front of your car, how did he resemble Mr. Buick as 
to size and physique?” To this question defendant ob- 
jected “as incompetent, irrelevant and immaterial, lead- 
ing and suggestive.” The objection was overruled. The 
witness answered, “Well the man that I saw was what 
you call good built,—what you call a well built man, and 
I guess it is about Mr. Buick’s build.” In support of 
these specifications it is claimed that the questions were 
leading and that it was not competent for a non-expert 
to give his opinion on the subject involved. Whether a 
leading question is permissible under particular circum- 
stances is a matter which must necessarily be left to 
some extent at least to the discretion of the presiding 
judge. In this instance we think that that discretion 
was not abused. It is well established that non-expert 
witnesses “may give their opinions, in connection with 
the facts upon which they are founded, when the matter 
to which the testimony relates cannot otherwise be re- 
produced or made palpable to the jurors, that they may 
draw correct or intelligent conclusions therefrom. In 
such cases the witness testifies as to the present convic- 
tion of his own mind as to an actual fact, though deduced 
from circumstances which cannot be made palpable to 
others.” 12 A. & E. Ency. L. 488, 489. It is equally 
clear as an application of this principle that “as there 
are certain indications in the conduct, appearance and 
demeanor of another which cannot be adequately de- 
scribed to the jury a non-expert” may be “permitted to 
state his opinion based upon such indications” and that 
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“the opinions of non-experts are admissible to identify a 
person or thing, where the opinion is derived from knowl- 
edge and observation in the given case and the witness 
had the means of reaching a correct conclusion.” Jb. 490, 
491. The non-expert opinions in question were properly 
admitted. 

V. 


The court permitted the prosecution to ask George 
Manoha, a witness who testified in support of the de- 
fense of an alibi, “In 1917, including the time when this 
shooting we have been talking about occurred, were you 
living in adultery with” a person named. The court in- 
structed the witness that he would not be compelled to 
answer the question but could answer it if he wished to. 
The answer was “I don’t wish to answer that question.” 
The question was properly allowed. The law relating to 
the subject has been definitely settled in this jurisdiction 
and need not be now reconsidered. A witness on Cross- 
examination “may be questioned as to specific acts and 
as to matters showing his general moral character in so 
far as this might affect his credibility. The reason of 
the rule excluding questions to other witnesses as to 
specific acts of the witness whose character is in ques- 
tion does not apply here because the witness, being ex- 
amined himself, is not called upon to defend anything 
which he is not prepared to defend and his answers are 
binding upon the cross-examiner and cannot be rebutted 
by other witnesses and thus the danger of collateral is- 
sues is avoided. Moreover, if this could not be done a 
dishonest witness would have the same standing as an 
honest one and in most cases could not be impeached. 
His moral character can be shown (as distinguished froin 
his character directly for truth and veracity) because ex- 
perience shows that a person of general degraded char- 


TER. v. BUICK, 27 Haw. 28. 47 


Opinion of the Court. 


acter is not as worthy of belief as one of general good 
character. It is better that the witness be shown up 
for what he is, in the interests of truth and the rights of 
the parties, than that witnesses themselves be exempt 
from having their lives exposed to some extent and this 
exposure will be limited by the discretion of the judge 
and the interests of the party and his counsel. * * * 
Within reasonable limits a witness may, on cross-exam- 
ination, be thoroughly sifted upon his character and an- 
tecedents. * * * Subject to the constitutional priv- 
ilege of a witness to refuse to answer questions the an- 
swers to which may tend to criminate him, it is proper 
to show collateral facts that might tend to criminate, 
disgrace or degrade the witness if such other facts tend 
to weaken his credibility * * *. It is now an ele- 
mentary rule that a witness may be specially interro- 
gated upon cross-examination in regard to any vicious 
or criminal act of his life and may be compelled to an- 
swer unless he claims his privilege. The extent to which 
disparaging questions not relevant to the issue, may be 
put on cross-examination, is discretionary with the trial 
court, and its rulings are not subject to review here un- 
less it appears that the discretion was abused.” Repub- 
lic v: Luning, 11 Haw. 390-393. To the same effect is 
Territory v. Goo Wan Hoy, 24 Haw. 721, 726, 727. There 
was no abuse of discretion in the allowance of the ques- 
tion. 
VI. 


The defendant was arrested at about 2:30 o’clock on 
the morning of December 3, 1917. Shortly after three 
o’clock on the same morning, he was taken to Ito’s bed- 
side at the Queen’s Hospital in the custody of two police 
officers. According to the testimony of one of these of- 
ficers, Sizemore, the other officer, Kamauoha, “asked the 
Jap (meaning the decedent Ito) “if he ever saw this 
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man” (meaning the defendant) “before, and the Jap 
answered ‘Yes’ and pointed his finger to this man the 
defendant.” Q. “What else did the Japanese say?” A. 
“But he said ‘this man have a cap on,’ so I couldn’t 
state just which one of the officers it was that started to 
put a cap on the defendant’s head and the defendant 
grabbed for the cap like that (indicating) and said ‘who?’ 
‘me?’?” Q. “And what did the Japanese say?” A. “He 
said ‘Yes’ in broken English as plain as I could hear 
him speak it.” Q. “Did the defendant say anything at 
all between the time you left the hospital and the time 
you got to the police station?’ A. “Not that I remem- 
ber of, I never heard him speak.” Kamauoha when asked, 
referring to the same incident at the bedside, what was 
said, answered, “Did this man shoot you?” Q. “Who 
said that?” <A. “I did to the Jap.” Q. “What Jap- 
anese?” A. “Ito.” Q. “The man who was lying on the 
bed?” A. “Yes. * * * The Japanese said ‘Yes this 
man shoot me but he got cap on at that time?” Q. 
“What did Buick say if anything?” A. “He said some- 
thing but I couldn’t very well catch on to it. I don’t 
remember exactly what he said.” These questions were 
objected to and exceptions taken. The argument in sup- 
port of the exceptions is that at the time of these alleged 
admissions by the defendant (no claim was made then 
or is made now by the prosecution that Ito’s identifica- 
tion of the defendant was in the nature of a dying dec- 
laration) he was under arrest, in the custody of the 
police officers, that any statements or silence of his were 
not voluntary and that the occasion was not one calling 
for a denial by the defendant of the truth of the de- 
cedent’s statements. The Supreme Court of the United 
States has said that “It has been settled that the mere 
fact that the confession is made to a police officer, while 
the accused was under arrest in or out of the prison, or 
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was drawn out by his questions, does not necessarily 
render the confession involuntary, but, as one of the cir- 
cumstances, such imprisonment or interrogation may be 
taken into account in determining whether or not the 
statements of the prisoner were voluntary.” Bram v. 
United States, 168 U. S. 532, 558. See also People v. 
Amaya, 134 Cal. 531, 535-538, 

The trial judge in admitting the evidence evidently 
proceeded upon the theory that there were no circum- 
stances of force or intimidation or inducements surround.. 
ing the incident at the bedside which would render the 
defendant’s admissions or conduct at the time involun- 
tary; and upon the evidence adduced we think that he 
could not have well ruled otherwise. Other than the 
mere fact of arrest, there were upon the testimony pre- 
sented no facts of force or intimidation or inducements. 
The defendant, although under arrest, was entirely at 
liberty to deny the truth of Ito’s accusation. The testi- 
mony was that he was within sight and hearing of Ito. 
His own testimony was to this effect. His own testimony 
corroborates in substance the incident as related by 
Sizemore and Kamauoha. The mere fact that Kamauoha 
testified that he did not “catch” the defendant’s answer 
does not render the evidence inadmissible. The jury was 
at liberty to believe Kamauoha’s testimony and, with its 
aid and that of the defendant’s, to determine what hap- 
pened at the bedside. The occasion and the circum- 
stances were such that the defendant was afforded an 
opportunity to speak and Ito’s accusation was such that 
naturally and ordinarily would have called forth a reply 
from an innocent person. The weight to be given to this 
evidence and to the defendant’s two words in reply and 
to his silence otherwise, both at the bedside and on the 
way back to the police station, were matters entirely 


within the province of the jury to determine. It was 
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proper to submit this evidence to the jury for its con- 
sideration along with other evidence in the case in de- 
ciding upon the question of the guilt or innocence of the 
defendant of the shooting with which he was charged. 


VII. 


Evidence was introduced by the prosecution tending 
to show the following: That on the Saturday following 
the day of the shooting, the county attorney, Detective 
McDuffie, the defendant, Mr. Carden (defendant’s at- 
torney) and one or two others went to the bedside of Ito 
at the Queen’s Hospital; that while the defendant was 
standing at the foot of Ito’s bed where he could see and 
hear Ito, the decedent pointed to the defendant and said 
“that is the man that shot me;” that the defendant said 
nothing in reply or at any time as he stood near Ito’s 
bed; that this group just mentioned, after the interview 
with Ito was apparently ended, passed to the door of the 
ward in which Ito’s bed was and that the defendant’s 
attorney from there went to Ito’s side, spoke to Ito and 
returning to the group at the door said that Ito said 
that he was not sure that the defendant was the man that 
shot him; that McDuffie thereupon immediately went to 
Ito, spoke to him and returning to the group at the door 
said in the presence and hearing of the defendant that 
Ito said that he was sure that defendant was the man 
who shot him; and that the defendant said nothing when 
this statement was made by McDuffie at the door and 
said nothing while returning with the same officers on 
the way back to the police station. Exceptions were 
noted by the defendant to the admission in evidence of 
the statement by McDuffie made at the door of the room 
where Ito lay and to the admission of the testimony to 
the effect that the defendant remained silent in the face 
of the accusation. 
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Exception was also noted to the giving of an instruc- 
tion by the trial judge to the jury as follows: “I fur- 
ther instruct you that if you believe beyond a reasonable 
doubt that certain accusations were made against the 
defendant or to another in his presence, and that the de- 
fendant failed to controvert, qualify or explain such ac- 
cusations and that he was in a position to do so, and 
that his conduct or attitude in this respect was volun- 
tary, then you may consider such failure, if any, on the 
part of the defendant to controvert, qualify or explain 
such accusation in determining whether the defendant 
admitted the truth of such accusation.” 

It is argued on behalf of the defendant that the evi- 
dence in question was inadmissible, first because the de- 
fendant was under arrest at the time of the alleged 
acquiescence by silence and second because, since de- 
fendant’s attorney was present, there was no natural 
call upon the defendant even if innocent to deny the ac- 
cusation. 

The mere fact that the defendant was under arrest and 
in the presence of police officers at the time of the mak- 
ing of the accusation does not of itself show that the 
alleged confession or acquiescence by silence was invol- 
untary. Bram v. United States, supra, at page 558. 
There were no other circumstances in evidence tending 
to show that the defendant’s silence was involuntary. On 
the second point, ‘whether a person is bound to speak 
when statements and declarations adverse to his inter- 
ests are made, is often a perplexing question, and it is 
difficult to state a rule applicable to all cases, as the 
question so often depends upon the circumstances attend- 
ing each case.” Pierce v. Pierce, 66 Vt. 369, 375. We 
know of no rule of law or rule based upon human experi- 
ence, to the effect that an innocent person wrongly ac- 
cused of a most serious crime will naturally remain si- 
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lent simply because his attorney happens to be present at 
the time the accusation is made. The fact that the de- 
fendant remained silent in the face of Ito’s direct accu- 
sation from his bed and that he likewise remained silent 
when the accusation was repeated by McDuffie at the 
door, was, in our opinion, properly permitted to go to 
the jury as evidence, tending to show acquiescence on 
the part of the defendant by his silence, of the truth of 
the accusation. The jury was, by the instruction above 
quoted, left at liberty to decide for itself whether by 
that silence, under all of the surrounding circumstances, 
the defendant did acquiesce in the accusation. It was 
specifically told in this and other instructions that it 
was the sole judge of all issues of fact and that it should 
consider all of the circumstances in determining from 
the evidence adduced what the facts were. Jurors are 
chosen largely because of their experience as men and of 
their knowledge of the motives that ordinarily impel men 
to act or to desist from acting. Whether the evidence 
was admissible at all was a question of law for the pre- 
siding judge to determine (22 C. J. 325). If it had a 
tendency to show that the defendant by his silence ac- 
quiesced in the accusation or felt unable to deny its 
truth, it was admissible; but it was for the jury to say 
what weight it would give to the evidence and to the de- 
fendant’s silence shown thereby, in connection with all of 
the other circumstances of the case. The defendant’s 
attorney took the stand in his behalf and denied that he 
had been present at the Queen’s hospital with the county 
attorney, McDuffie and the defendant on the Saturday 
in question or on any other day and denied that he ever 
took part in any such incident as was described by the 
witnesses for the prosecution. It was for the jury to 
determine whether to believe Carden’s testimony or the 
testimony of the county attorney and McDuffie. It may 
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be that the jury accepted Carden’s testimony as true 
and found that no such incident ever occurred at the 
door of Ito’s room in the hospital; but, if, on the other 
hand, the jury disregarded Carden’s evidence and gave 
credence to the testimony of the prosecution on the point 
and found that the accusation was repeated by McDuffie 
at the door as testified to by him, that defendant re- 
mained silent, that defendant was entirely at liberty to 
speak if he wished, that there was a natural call upon 
the defendant under the circumstances to deny the accu- 
sation if he was innocent, and that his silence meant 
acquiescence in the truth of the accusation, it cannot be 
said that these findings were without evidence to support 
them or that the defendant’s silence under the circum- 
stances as they occurred was not susceptible of consti- 
tuting and proving acquiescence. There was no evidence 
from Carden or from anyone else either that the defendant 
had been instructed or advised by his attorney not to 
speak or that the defendant, without any such instruc- 
tion or advice, explained at the time that he would 
leave the talking to his attorney. In the absence of 
some such explanatory evidence on behalf of the de- 
fendant it was competent for the jury to find from the 
evidence that the defendant’s silence was of his own 
choosing and indicated acquiescence. The instruction as 
given by the court properly left all of the different steps 
and elements of this alleged acquiescence for determina- 
tion by the jury alone. 


VIII. 


On the occasion already referred to, of the visit of the 
county attorney, McDuffie, the defendant and one or two 
others to the decedent at the hospital on the Saturday 
next following the day of the shooting, Ito made a state- 
ment of the circumstances leading up to and surrounding 
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the shooting. Certain exceptions were noted by the de- 
fendant which raised the question of the admissibility 
of this statement as a dying declaration. There can be 
no doubt as to the law involved. As stated in 21 Cyc. 
976, the general principle on which this species of evi- 
dence is admitted is that every declaration is admissible 
which is “made in extremity when the party is at the 
point of death and when every hope of this world is 
gone; when every motive of falsehood is silenced and 
the mind is induced by the most powerful considerations 
to speak the truth; a situation so solemn, and so awful, 
being considered by the law as creating an obligation 
equal to that which is imposed by a positive oath ad- 
ministered in a court of justice.” The only question is 
whether Ito’s statement was made under circumstances 
such as these. The county attorney testified that this 
visit was made by him to the decedent’s bedside with the 
appreciation that possibly Ito was about to die and with 
the purpose to ascertain what the facts were in that regard 
and whether or not Ito thought that he was about to die. 
This witness testified: “He was in a very weak condition 
and seemed to be suffering and the substance of his 
answers was that he expected to ‘make.’ I am pretty 
sure the word ‘make’ was used by him in the pidgin- 
English it was spoken. I am very sure he used the 
Hawaiian expression ‘make,’ as I understood, and used 
it in this connection. He said ‘Me too much sick, bye 
and bye me make.’ Those were either the words or that 
was the substance of what he said. That is just about 
what he said and my impression at the time was that he 
realized death was coming and coming rapidly.” Q. 
“What does the word ‘make’ mean?” A. “To die, or 
death.” McDuffiie’s testimony was as follows: “Mr. 
Brown” (the county attorney) “spoke to him” (Ito) “and 
asked him how he felt. Ito answered and said he was 
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very bad. Mr. Brown asked him if he realized the con- 
dition in which he was. He said he was in a very bad 
condition and felt very sore. Mr. Brown asked him if 
he realized whether or not he was going to die and Ito 
answered he was going to die and felt very sore and 
pointed to his injuries, putting his hand on the injuries 
ihat he had.” The defendant’s contention is that the 
decedent’s answers as narrated by the county attorney 
show at most that the decedent at the time of the ques- 
tioning thought that as a result of his injuries he would 
die at some time in the indefinite future but did not show 
that he had any realization or thought of an imminent 
death. This involves a consideration of the meaning of 
the words as used by Ito, “me too much sick, bye and 
bye me make.” “Make” is a Hawaiian verb meaning to 
die. Such pidgin-English as this is in common use be- 
tween Japanese and our English-speaking residents and 
is familiar to all of us. This court may properly take 
judicial notice of the meaning of such expressions. It is 
presumed to know that which practically all other 
English-speaking members of the community are familiar 
with. The trial judge evidently found that Ito’s state- 
ment was in meaning and effect, “I am very sick, I shall 
die” or “I am about to die.” That we understand to be 
the correct meaning of the expression rather than that 
the decedent intended to say, “I am very sick, I shall 
live a long time, I shall certainly die but that will be 
in the indefinite future, something perhaps still far off.” 
There is no doubt upon the evidence that Ito was griev- 
ously injured by the shooting and that he well might 
have thought on the Saturday in question that he was 
about to die from his injuries. His history of the shoot- 
ing was clearly admissible as a dying declaration and no 
error was committed by the trial judge in this respect. 
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IX. 


After defining murder in the first degree and murder 
in the second degree and after giving the statutory defini- 
tion of malice, the presiding judge instructed the jury 
that “under the laws of the Territory of Hawaii when the 
act of killing another is proved, malice aforethought shall 
be presumed against the party who did the killing and 
the burden shall rest upon the party who committed the 
killing to show that it did not exist or a legal justification 
or extenuation therefor.” An exception was noted to the 
giving of this instruction and in support of the exception 
it is argued (a) that such an instruction as this can 
properly be given only when on the evidence the court 
can say, and in giving the instruction actually does say, 
to the jury that there is before it a defendant who in 
reality has committed a killing and (b) that section 3863, 
R. L., on which the instruction is based is unconsti- 
tutional. 

The instruction as given was in the precise language of 
section 3863 save for the harmless addition of the words 
“against the party who did the killing” immediately after 
the words “malice aforethought shall be presumed.” We 
say “harmless” because the meaning of the statute clearly 
is that the presumption thereby authorized shall be a 
presumption against an accused. The giving of such an 
instruction as this is not equivalent to a finding or direc- 
tion by the presiding judge that the accused did in fact 
commit the killing nor is it any indication of the state of 
mind of the presiding judge upon this question of fact. 
The issues raised by the defendant’s defense of an alibi 
were definitely and clearly left to the jury for its sole 
determination and the instruction was obviously intended 
to apply, and could properly have been understood by the 
jury to apply, only in the event that it found that the 
defendant was the person who committed the killing. 
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But for another reason the instruction was inappli- 
cable and harmless. As has been already said herein- 
before, there was no evidence in the case permitting a 
finding by the jury that the killing was without malice 
aforethought. Upon the evidence as it stood, it was com- 
pulsory upon the jury, if it believed that the defendant 
did the shooting, to find that the killing was with malice 
aforethought and that the offense was murder. Under 
these circumstances, the giving of an instruction concern- 
ing the statutory presumption of malice in such cases 
could not possibly have been prejudicial to the defendant. 
The constitutional question presented by counsel need not 
be considered. 

X. 


After the jury had returned its verdict but before the 
discharge of the jury, the following proceedings were had: 
Mr. Carden (for defendant): “On behalf of the defend- 
ant we object and except to the verdict of the jury as 
being contrary to the law and the evidence and the weight 
of the evidence and give notice of a motion for a new 
trial; and further * * * I would ask Your Honor that we 
be permitted to note an objection and exception to the 
remarks of counsel made during the course of the argu- 
ment to the jury wherein counsel made statements not 
borne out by the evidence, and argued to the jury that the 
objections made by counsel for the defendant to certain 
testimony offered to be introduced by the prosecution 
should be considered by the jury and were argued to the 
jury by counsel. Among those circumstances were the 
statement that the defendant, through his counsel, had 
objected to the calling of certain witnesses as to state- 
ments made by the deceased Ito to nurses and doctors at 
the Queen’s Hospital subsequent to the date of the shoot- 
ing and subsequent to the 8th of December, 1917, and call- 
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ing the attention of the jury to the objection made to such 
testimony by counsel for the defense. I will ask Your 
Honor to give me that exception nunc pro tunc.” The 
Court: “It is not a question of my giving you. The 
exception will be noted.” Mr. Carden. “Wil Your 
Honor enter the exception as made of that time?” The 
Court: “No I can’t do that.” Mr. Carden. “Well I 
will except to that ruling of the court.” The Court: 
“Because that would not be—that would be out of my 
province. That would be out of my province. An excep- 
tion was not taken at the time and I cannot make the 
record speak something which didn’t occur. Your excep- 
tion however will be noted of course.” This objection, so 
entered after verdict, was made a part of the motion for 
a new trial. An affidavit of one of the attorneys for the 
defendant was filed in support of the motion and the 
attorney for the Territory who made the closing argument 
referred to in these exceptions made and filed an affidavit 
contra. In his affidavit counsel for the Territory denied 
that he made the statements to the jury attributed to him 
in the affidavit of counsel for the defendant and said that 
what he did say to the jury on the subject was the follow- 
ing: “Why did Mr. Carden, when testifying in his direct 
examination, not relate to you the conversation he had 
with the Jap at the hospital upon which he said he based 
his remarks to McDuffie that the Jap was not sure? Was 
he afraid of what Miss Macfarlane, Dr. Mermod, and 
other nurses there and those at Leahi Home might say? 
Remember, this Jap was shot December 2 and did not die 
until Decoration Day of the following year and was under 
the care and observation of the doctors and nurses of 
these institutions all that time. If we had brought it out 
on cross-examination we would have been bound by it. 
Was he laying a trap for us so that we would be bound 
by his answer, or was he afraid that they might say that 
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the Jap had always insisted that Buick was the man who 
shot him? Why did he say that? What was his reason?” 
It is undisputed that no objection was made, before the 
submission of the case to the jury, to the argument of the 
prosecuting attorney. The objection was first made after 
the verdict had been rendered. It was then too late. If 
the defendant felt aggrieved by any part of the argument 
for the Territory, he should have noted his objection at 
once, in order to permit the trial judge to rule upon the 
objection with a clear recollection of what had just been 
said by the alleged offending attorney and also in order 
that the presiding judge might have promptly admonished 
the jury, if he found that objectionable remarks had been 
made, against giving any weight or consideration to the 
argument. Moreover, it is to be presumed, from the fact 
of the denial of a motion for a new trial that the presid- 
ing judge accepted as correct the recollection of counsel 
for the Territory of what the argument to the jury was 
and rejected the recollection of counsel for the defendant 
on the point. As narrated by counsel for the Territory in 
his affidavit, the argument was not objectionable in law. 
It was a proper comment upon the failure of the defend- 
ant to bring out from one of his witnesses, other than 
himself, evidence upon a point which was relevant and of 
interest to the jury in the fulfillment of its duty. 


XI. 


The bill of exceptions contains one hundred and forty- 
six exceptions. Thirty-eight of these have been argued 
under twenty-two subdivisions. We have here referred in 
detail to the ten subjects that have seemed to us deserving 
of such treatment. All of the exceptions argued have been 
carefully considered by us. Those not referred to in detail 
we find to be without merit. 

The exceptions are overruled. 
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W. H. Heen, City and County Attorney (H. E. Stafford, 
First Deputy City and County Attorney, and H. K. Ash- 
ford, Second Deputy City and County Attorney, with him 
on the briefs), for the Territory. 

B. 8. Ulrich and E. H. Beebe (Thompson, Cathcart & 
Ulrich on the briefs) for defendant. 


SUSAN A. ANDERSON v. W. G. RAWLEY COMPANY, 
LIMITED. 


No. 1472. 


SUGGESTION OF DISQUALIFICATION. 


ArGuED Marc#H 15, 1923. Decwwep APRE 20, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


ATTORNEY AND CLigenT—retainer and authority—incidents of relation— 
scope of authority. 

Where a firm of attorneys is retained generally to represent 
the applicant upon an application made for a building permit pur- 
suant to and as required by the provisions of Ordinance No. 175 
of the ordinances of the City and County of Honolulu, to which 
a protest has been filed, and to secure the permit therein prayed, 
its employment includes the implied power to take any and all 
steps usually and reasonably necessary to secure the desired per- 
mit and when secured to oppose any steps that might be taken 
within a reasonable time after its issuance to revoke it or nullify 
the privileges granted under it. 


JupGE—disqualification to act “in any case in which he has been of 
counsel.” 


And where the protestor within a reasonable time after the 
issuance of the building permit institutes injunction proceedings 
to prevent the exercise of the privileges granted under it upon 
the same grounds urged by her in support of her protest to the 
application such injunction proceeding is but a part and a con- 
tinuation of the original employment and within the meaning of 
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section 84 of the Organic Act is the “same case” in which the 
attorneys were originally “of counsel,” and a member of said 
firm who prior to.the institution of such injunction proceeding 
became a justice of this court is disqualified to sit upon any 
hearing involving the merits of said cause. 


OPINION OF THE COURT BY PETERS, C. J. 


The chief justice suggested in writing his disqualifi- 
cation herein upon the ground that prior to his becoming 
a member of this court he had been “of counsel” in this 
case. From the facts stated in the suggestion and from 
the record herein it would appear that in January, 1922, 
application was made to the building inspector of the 
City and County of Honolulu on behalf of the respondent 
W. G. Rawley Company, Limited, pursuant to the provi- 
sions of Ordinance No. 175 of the ordinances of the City 
and County of Honolulu, for a permit to erect a building 
on the southeasterly corner of Beretania avenue and 
Keeaumoku street, Honolulu, designed for use or intended 
to be used as a store; that to said application for a build- 
ing permit the complainant Susan A. Anderson filed a 
protest and in support thereof presented objections of 
both law and fact upon which she claimed that the appli- 
cant was not legally entitled to the permit as prayed; 
that while said application for a building permit and said 
protest and objections were pending before said building 
inspector the firm of Peters & Smith, of which the chief 
justice was then a member, was retained generally by 
said respondent to act for and on its behalf in the matter 
of said application and secure for it the building permit 
as prayed; that on February 8, 1922, said building inspec- 
tor granted said application for a building permit and 
issued to the respondent a building permit as prayed; 
that thereafter and on to-wit the 21st day of February, 
1922, complainant herein caused to be issued out of and 
under the seal of the circuit court of the first circuit an 
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alternative writ of mandamus directing said building 
inspector to revoke and cancel said building permit there- 
tofore issued to the respondent as aforesaid or to show 
cause at a time and place certain why the same should 
not be canceled and revoked; that said alternative writ 
of mandamus alleged as grounds for the cancelation and 
revocation of said building permit all the matters and 
things which were the subject of the protest of complain- 
ant to said application for a building permit and the ob- 
jections presented by her in support thereof; that the 
firm of Peters & Smith appeared for said building in- 
spector as associate counsel and their names appear of 
record in said cause as such; that on the 1st day of March, 
1922, the firm of Peters & Smith dissolved; that on the 
17th day of April, 1922, Mr. Peters qualified as chief 
justice of this court; that on May 31, 1922, said alterna- 
tive writ of mandamus was by a judge of the first circuit 
court dismissed and judgment was on said last named day 
entered in said court accordingly; that on June 2, 1922, 
the complainant instituted the within action which is a 
suit in equity to restrain the respondent from erecting 
the building for which such building permit was granted; 
that by and under the bill of complaint and answer 
herein were presented to the trial court and upon appeal 
are presented to this court, among others, all the ques- 
tions of law and fact respectively presented and urged 
by complainant to said building inspector and upon her 
protest to said application for a building permit and her 
objections presented in support thereof. 

Section 84 of the Organic Act prohibits a judge from 
sitting “in any case in which he has been of counsel.” 

It seems clear that the chief justice has been “of 
counsel” in this case. The law firm of which he was a 
member was retained generally to represent the applicant 
upon its application for a building permit as therein 
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prayed. The details of the employment and the various 
steps necessary to its performance were not limited by 
the client in any way. The conduct of the business and 
the means of its accomplishment were committed to their 
discretion. Similarly as common-law agents their pow- 
ers were such as were actually conferred upon them and 
those to be implied as flowing therefrom. “The general 
implied authority of an attorney by virtue of his employ- 
ment includes the doing on behalf of his client of all acts 
in or out of court necessary or incidental to the prosecu- 
tion or management of the suit, or to the accomplish- 
ment of the purpose for which he has been retained.” 
6 C. J., title “Attorney & Client,” Sec. 146, p. 641. Upon 
counsel rested the obligation to use all necessary means 
usually and reasonably calculated to perform the service 
for which they were retained. Such means would include 
both the institution and the defense of proceedings of 
whatever nature to secure the permit as well as protect 
it against attack within a reasonable time after its issu- 
ance. Had the building inspector denied the application 
and refused to issue the permit it would have been the 
plain duty of the respondent’s attorneys, without further 
request by it, to institute the necessary legal proceed- 
ing to compel the issuance thereof. Likewise had the 
complainant prior to the issuance of the permit instituted 
injunction proceedings to prevent the erection of the 
building for which the permit had been granted it would 
have been equally the plain duty of the respondent’s attor- 
neys on behalf of their client to have seen to the proper 
representation of the building inspector and if found 
necessary, with the permission of the city and county 
attorney, to have entered their appearance therein as 
attorneys for the building inspector. To have taken such 
proceedings and to have thus protected their client’s in- 
terests from attack would have been clearly implied hy 
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their employment. We can see no difference in principle 
in the duty they owed their client after the application 
had been acted upon favorably and the permit issued. 
The mandamus proceeding was instituted almost immedi- 
ately after the issuance of the permit and sought its 
annulment or cancelation. Mandamus proving unavailing 
injunction proceedings were resorted to, calculated simi- 
larly as the mandamus proceeding to prevent the exercise 
by the respondent of the privileges conferred by the per- 
mit. It cannot with reason be said that while the em- 
ployment of Peters & Smith contemplated the institution 
of legal proceedings to coerce the issuance of the per- 
mit immediately upon its issuance their duties ended. 
On the contrary it was their plain duty under the cir- 
cumstances of their original employment to preserve 
the permit they had secured for their client and without 
further retainer represent its interests in all proceedings 
the object of which was to prevent its exercise. It was 
clearly within the scope of the original retainer not alone 
to take any and all necessary steps to secure the desired 
permit but also when secured to oppose any steps that 
might be taken within a reasonable time after its issu- 
ance to revoke it or nullify the privileges granted under it. 

This being so it necessarily follows that the retainer 
of Peters & Smith in the first instance included this par- 
ticular case. That it was not then in existence is imma- 
terial. It may be said to have been reasonably contem- 
plated by the parties in the eyent of a possible con- 
tingency which subsequently actually developed. It was 
one of the incidents of the employment. Their employ- 
ment contemplated this as well as any and all other 
cases which they might reasonably find necessary to in- 
stitute or defend in order to secure the desired permit 
and upon its issuance render it available to the appli- 
cant. This proceeding is but a part and a continuation 


TER. v. GOTO, 27 Haw. 65. 65 


Syllabus. 


of the original employment and hence within the meaning 
of the quoted excerpt from the Organic Act and is the 
same “case” in which the chief justice was originally “of 
counsel.” Under the circumstances we hold him to be 
disqualified to sit. 

F. E. Thompson of the firm of Thompson, Catheart & 
Ulrich for petitioner. 

A. G. M. Robertson of the firm of Robertson & Castle; 
E. M. Watson of the firm of Watson & Lymer; E. A. 
Mott-Smith; W. F. Frear of the firm of Frear, Prosser, 
Anderson & Marx; N. D. Godbold of the firm of Hatha- 
way & Godbold, and Noa W. Aluli, amici curiae. 


TERRITORY v. I. GOTO, ET AL. 
No. 1416. 


EXCEPTIONS FROM CiırCUIT Court First CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ARGUED FEBRUARY 6, 1923. Deciwwep Apri 26, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


CONSTITUTIONAL Law—indictment—allegations—insufficiency or de- 
fectiveness of—waiver of constitutional rights. 

Defendants were charged with maliciously or fraudulently con- 
spiring together to commit a felony, to wit, to unlawfully use 
and cause to be exploded dynamite for the purpose of inflicting 
bodily injury upon §, or to frighten and terrify him, or to injure, 
destroy or damage the house occupied by said S, The defendants 
did not demur or otherwise take exception to the indictment but, 
on the contrary, each defendant upon being interrogated spe- 
cifically stated that he understood the nature of the accusation 
against him, and defendants, through their attorneys, in writing 
stipulated that the indictment was not uncertain by reason of in- 
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sufficient or defective allegations, and that they waived any in- 
sufficiency in the allegations of the indictment. After trial 
and conviction, on exceptions brought to this court, the question 
of the sufficiency of the allegations in the indictment being raised 
for the first time, held, that the alleged insufficiency or defective- 
ness of the indictment was waived. 


CriminaL Law—conspiracy. 


Conspiracy implies concert of design and not participation in 
every detail of execution. It is not necessary that the plan or 
combination shall embrace in detail in its early stages the 
various means by which it is to be executed, as it is sufficient 
that there is a general plan to accomplish the result sought by 
such means as may from time to time be found expedient. 


SamMe—instructions. 


Upon a trial under an indictment for conspiracy to unlawfully 
use dynamite, where there was evidence tending to show that 
certain of the defendants conspired together in Honolulu to com- 
mit violence upon a person living on the island of Hawaii, the pre- 
cise manner in which the proposed violence was to be committed 
being left undetermined, and that thereafter certain other per- 
sons on Hawaii entered into the conspiracy, perfected the details 
thereof and determined upon and proceeded to use dynamite as 
the means and instrument of the proposed violence, the jury 
was properly instructed that if it found all of these facts beyond 
a reasonable doubt and that the act done was the reasonable and 
probable result of, and reasonably calculated to accomplish the 
original purpose, it might find all of the defendants guilty as 
charged. 


SaME—same. 


The court instructed the jury on behalf of the prosecution, that 
if it should find from the evidence beyond a reasonable doubt 
that the acts at Olaa were in consequence of an agreement formed 
at the tea house at 4 Miles near Hilo and that such agreement 
was in furtherance or continuation of a conspiracy formed on 
Oahu, such evidence would be sufficient to prove that the con- 
spiracy charged in the indictment was, as a matter of law, 
formed on Oahu. Held, that this instruction fairly stated the law 
applicable to the case. 


SaAME—venue. 


If a conspiracy be entered into in one county to commit an 
offense in another county and the original conspirators or others 
who joined the conspiracy later go into that other county to 
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execute their plan of mischief and there commit an overt act, 
such overt act of any one of the conspirators in furtherance of 
the common design is considered in law a renewal or rather 
continuance of the original agreement by all the conspirators 
and the venue may be laid in the county where the agreement 
was entered into. 


SaME—conspiracy—evidence—acits and declarations of alleged con- 
spirators. 
In a prosecution for conspiracy evidence of acts and declara- 
tions of the conspirators done or made in furtherance of the 
common purpose is admissible against all of the conspirators. 


SamME—evidence—order of proof. 


In a prosecution for conspiracy the order of proof is largely 
within the discretion of the trial court and the prosecution may, 
prior to the establishment of the existence of the conspiracy, 
offer evidence of acts and declarations by defendants and other 
facts and circumstances, which, standing alone, would appear 
immaterial but which are to be connected up and made material 
by evidence to follow. 


EviENcE—hearsay. 


Where hearsay evidence has been improperly admitted but 
there is other evidence covering the same ground, the error is 
cured. 


SaAME—incompetent evidence erroneously admitted and later stricken 
by the trial court on its own motion. 


Where incompetent evidence was erroneously admitted and 
later stricken by the trial court on its own motion, the court 
carefully and explicitly instructing the jury to disregard same, 
the erroneous admission of such evidence is not a ground of ex- 
ception where it appears that without the evidence stricken there 
was sufficient other evidence to support the verdict of the jury, 


WITNESSES—Cross-examination. 


Where one of the defendants in a prosecution for conspiracy to 
commit a felony testifies on behalf of the defense, the object of 
his testimony being to show the improbability of the guilt of 
the defendants or the organization with which they were con- 
nected because, as it was said, the organization had constantly 
deprecated a resort to violence in the settlement of a strike, it 
was proper for the trial court to allow the witness to be interro- 
gated on cross-examination as to whether he knew of certain vio- 
lent acts alleged to have been committed during the pendency of 
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the strike, the scope and extent of the cross-examination of a 
witness in such cases being largely in the sound discretion of 
the trial court. 


OPINION OF THE COURT BY LINDSAY, J. 


On August 1, 1921, the grahd jury of the first circuit 
returned an indictment against the defendants, the first 
count charging that defendants “did maliciously or 
fraudulently combine, or mutually undertake or concert 
together to commit a felony, to wit, to unlawfully use 
and cause to be exploded dynamite or other explosive 
chemical or substance for the purpose of inflicting bodily 
injury upon one J. Sakamaki, or to terrify and frighten 
him, the said J. Sakamaki, or to injure, destroy or dam- 
age a certain house situate at Olaa * * * which said 
house was being occupied by the said J. Sakamaki as his 
place of abode, and that they * * * did then and 
there and thereby commit the crime of conspiracy in 
the first degree contrary to the form of the statute in 
snch case made and provided.” The second charged that 
defendants “did maliciously or fraudulently combine, or 
mutually undertake or concert together to commit a 
felony, to wit, to unlawfully use and cause to be exploded 
dynamite or other explosive chemical or substance in, at, 
under or against a certain house situate at Olaa * * * 
which said house was being occupied by one J. Sakamaki 
as his place of abode, for the purpose of inflicting bodily 
injury upon him, the said J. Sakamaki, or to terrify and 
frighten him, the said J. Sakamaki, or to injure, destroy 
or damage the said house,” etc. 

On August 2, 1921, defendants were duly arraigned 
and their pleas reserved from time to time until Septem- 
ber 13, 1921, at which time each of the defendants, being 
represented by counsel, was asked separately if he under- 
stood the nature of the charge against him and if he was 
ready at that time to enter his plea, which questions being 
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answered in the affirmative, each of the defendants then 
entered a plea of not guilty. 

On January 27, 1922, all of the defendants, through 
their then attorneys, entered into a written stipulation 
with the prosecution, which stipulation was approved by 
the trial judge, stipulating and agreeing “that the indict- 
ment and all counts thereof heretofore found against the 
defendants above named by the grand jury of this judicial 
circuit on the first day of August, 1921, may and shall 
be considered and understood as having been found and 
returned and as reading in the conjunctive instead of in 
the disjunctive and alternative, and that the said indict- 
ment and all counts thereof are not uncertain in that re- 
gard or on account thereof, and they, the said defendants, 
hereby waive any insufficiency in said indictment and all 
counts thereof by reason of said disjunctive and alterna- 
tive pleading.” At the time the foregoing stipulation was 
entered into, the grand jury was in session or within call, 
and an amendment to the indictment or a new indictment 
might have been obtained. 

The trial was commenced on January 31, 1922, and 
concluded on March 4, 1922, on which date the jury re- 
turned a verdict finding all of the defendants guilty as 
charged. 

The attorneys who represented the defendants through- 
out the trial have brought the case here upon exceptions, 
none of which go to the insufficiency of the indictment. 
At the oral argument on the exceptions before this court, 
one of the attorneys who conducted the trial on behalf 
of defendants and who had filed a brief herein in support 
of his bill of exceptions, expressly stated that he con- 
sidered himself bound by the stipulation entered into by 
him on behalf of defendants, that he did not propose to 
and would not now urge that the indictment against 
defendants was in any manner defective or insufficient, 
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and that any attack that might now be made against the 
sufficiency of the indictment was entirely without his 
support or approval. Notwithstanding the stipulation 
and the attitude of the attorneys who had appeared for 
defendants throughout the trial, another attorney, appear- 
ing in this court for the first time as an attorney for de- 
fendants, has filed herein a supplemental brief in which 
the contention is made that the indictment is not suff- 
cient to charge defendants with the commission of any 
crime, and that the verdict and judgment of guilty based 
on such indictment are contrary to the law for that 
reason. This attorney at the oral argument contended 
that the stipulation entered into between the other coun- 
sel for defendants and the prosecution was equivalent 
to an amendment of the indictment, and that no amend- 
ments to an indictment returned by a grand jury are 
permissible. He also argued that the attempted waiver 
is ineffectual. It is conceded by all of the authorities 
that amendments of an indictment returned by a grand 
jury may be made only by that body itself, and that no 
one else has the right to amend. Passing without further 
comment, the very unusual situation of defendants who, 
in one and the same breath and in the same proceeding, 
say through one attorney that they stand by their waiver 
and refuse to argue in derogation of the indictment and 
urge through another attorney that the indictment is bad, 
we are of the opinion that the stipulation in question 
cannot be construed as amounting to an amendment of the 
indictment. The trial court did express its approval of 
the stipulation and of the waiver contained therein, but 
it did not amend the indictment or attempt or purport 
to do so. 

If it be argued that, by reason of the violation of one 
of the strict rules of criminal pleading, the indictment 
was defective (although we do not decide such to be the 
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case as a matter of law), have not the defendants waived 
whatever rights they may have had to question the suffi- 
ciency of the indictment? May a defendant in a criminal 
case be permitted to play fast and loose with the court 
by saying, first orally and later more positively in writing, 
that notwithstanding some apparent defects in the man- 
ner of charging him in the indictment, he is not deceived 
or misled thereby but, on the contrary, is in reality in- 
formed and aware of the nature and cause of the accusa- 
tion against him and waives such defects, and then, after 
a long and tedious trial and conviction, come before the 
appellate court and for the first time contend that the 
conviction must be set aside because the indictment did 
not as a matter of fact charge him with the commission 
of any crime because, in the indictment, the word “or” 
was used where the word “and” should have been used, 
and that for that reason he is not informed of the nature 
and cause of the charge against him? It is not conceiv- 
able that such a course of conduct would be permitted 
among men of ordinary intelligence in dealing with the 
ordinary and even the weighty affairs of life, yet it is 
seriously argued that such conduct is permissible in courts 
of justice. If it might under other circumstances reason- 
ably be said that, by reason of the allegations in question 
being in the disjunctive instead of the conjunctive, there 
was some doubt as to what crime defendants were charged 
with, does it not expressly appear in this case that 
not a vestige of doubt exists, when the defendants them- 
selves have distinctly and unequivocally said and their 
counsel “learned in the law” have solemnly stipulated and 
agreed in writing, that neither the defendants nor their 
counsel had any doubt whatever of the nature of the 
accusation against the defendants? 

That certain constitutional rights guaranteed to per- 
sons accused of crime may be waived has been held in 
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numerous instances. Before Hawaii became a part of the 
United States and while these islands formed the Re- 
public of Hawaii, the Constitution of the Republic pro- 
vided that in criminal trials the accused “should in all 
cases have the right to meet the witnesses who are pro- 
duced against him face to face,” which provision is 
practically the same as that contained in the sixth 
amendment to the Constitution of the United States that 
the accused shall enjoy the right “to be confronted with 
the witnesses against him.” In the case of Republic v. 
Yamane, 12 Haw. 189, the defendant with several other 
Japanese was indicted for murder. Upon a conviction, 
exceptions were taken to this court, one of the grounds of 
exception being that the testimony of the witnesses for 
the prosecution was given in the English, Chinese, Ha- 
waiian, and Portuguese languages, was not understood by 
either of the defendants and was not interpreted or made 
known to them. Counsel contended that the constitu- 
tional right of the accused to meet the witnesses produced 
against him face to face, includes the right to have an 
opportunity to understand what the witnesses say, that 
it is a personal right that cannot be exercised by counsel, 
and that it is a right that cannot be waived in a capital 
case. This court held, citing with approval the case of 
The King v. Ah Har, T Haw. 319, that while the right of 
the accused to be confronted by the witnesses produced 
against them clearly included the right to have the testi- 
mony of such witnesses interpreted to them, such right 
might be waived, the court saying, page 220, “the court’s 
attention was not called by counsel or by the defendants 
to the want of interpretation into the Japanese language, 
nor was any objection made or exception taken. It is 
true that the defendants did not expressly waive the right 
to interpretation, but on the other hand they cannot be 
allowed to quietly stand by and allow the case to proceed 


TER. v. GOTO, 27 Haw. 65. 73 
Opinion of the Court. 


throughout a long trial without raising any objection 
where they are represented by able and competent counsel 
and. then after conviction claim that they did not and 
could not waive any right in a capital case. That a de- 
fendant can waive his constitutional right to be con- 
fronted with the witnesses and other constitutional 
rights even in a capital case—see Williams v. State, 61 
Wis. 281; State v. Wagner, 78 Mo. 644; State v. Polsen, 
29 Iowa 133; Bish. New Crim. Proc. Vol. 1, section 
1205.” See also Diaz v. United States, 223 U. S. 442. 

Other constitutional rights accorded persons accused 
of crime under the sixth amendment are so frequently 
waived as to leave no doubt as to the right of such 
waiver; for example, the right to a speedy trial is fre- 
quently waived by the trial being continued for lengthy 
periods at the request or by the consent of defendant; 
the right to trial by an impartial jury of the state and 
district wherein the crime shall have been committed is 
frequently waived, for not only may accused accept 
without challenge the first twelve jurors drawn, thus at 
least tacitly ignoring and waiving the fact that some of 
the jurors may not be impartial, but accused frequently, 
by requesting or agreeing to a change of venue, are tried 
for crimes in districts other than that in which the crime 
was committed. See State v. Faile, 20 S. E. (8. C.) 
798. 

As to whether, if an indictment palpably stated no 
offense at all or the semblance of any offense, an accused 
could waive his right to be informed of the nature and 
cause of the accusation against him, under the facts in 
the present case we are not required to say. There are, 
indeed, many authorities to the effect that an indictment 
which, in seeking to inform the accused of tbe nature and 
cause of the accusation against him, charges the offense 
in the disjunctive instead of the conjunctive, is bad, upon 
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the theory that it charges no offense at all. But, as 
pointed out in Territory v. Kim Ung Pil, 26 Haw. 725, 
even the courts which so hold concede that the rule is 
not without qualifications. Its merits need not be here 
considered. It is based on a technicality of debatable 
substantiality ; and when, as in the case at bar, the de- 
fendants and their able counsel have solemnly said to the 
court, after ample time for study and reflection, that they 
understand the indictment, that the presence of the word 
“or” does not mislead them or in any wise embarrass 
them in their defense and that the indictment fully in- 
forms them of the nature and terms of the charge against 
them, the alleged insufficiency or defectiveness of the 
indictment is one which may be constitutionally waived. 
Any other conclusion would, we think, be an affront to 
justice and common sense. 

Several of the exceptions are for alleged errors com- 
mitted by the trial court in allowing the acts and declara- 
tions of alleged conspirators to be admitted without any 
prima facie proof of the existence of a conspiracy. 

Exception No. 1. Matsumoto, a witness for the 
prosecution, having testified that the defendant Fujitani 
had paid him $75 and told him he was to go to Hawaii, 
was asked whether he had asked Fujitani why he (the 
witness) was wanted to go to Hawaii. To which question 
the witness replied, “No, I did not. The only message 
I got was that I was told Fujitani got a message from 
Baba” (one of the defendants) “that for me - - - to 
send me over to the federation office in Honolulu as he 
wanted me to go to Hawaii. I did not ask him any other 
questions.” Counsel for defendants moved to strike the 
answer on the ground that it was incompetent and not 
admissible on any theory at all against the defendant 
Baba and others, and that it was hearsay. After argu- 
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ment, the trial court denied the motion to strike, the city 
attorney undertaking to connect up the evidence later on. 

Exceptions 3, 4, 5 and 12 are upon similar grounds. 

The crime of conspiracy is, from its very nature, most 
difficult to prove and for that reason great latitude is 
allowed the prosecution in the manner of presenting its 
case. “Upon the trial of a charge of conspiracy, where 
the prosecution depends upon inferences to be drawn 
from facts to prove the conspiracy, great latitude of 
proof must be allowed, and the jury should have before 
them, and are entitled to consider, every fact which has a 
bearing upon and a tendency to prove the ultimate fact in 
issue.” United States v. Greene, 146 Fed. 803, and in 
the same case on page 806 the court says: “How may a 
conspiracy be proved? By witnesses to the agreement it- 
self, or by proof of facts from which the jury may infer it. 
Rare indeed are the cases where a conspiracy can be 
proven by witnesses who heard it made. From its very 
nature it is a secret or furtive agreement. Indeed, a 
famous writer upon criminal law, Mr. Archibald, declares 
that: ‘A case cannot be easily imagined in which a con- 
spiracy can be expressly proven, unless when one of the 
persons implicated in the conspiracy consents to be exam- 
ined as a witness for the prosecution.’ ” 

By the weight of authority the order in which proof 
of a conspiracy is offered lies in the discretion of the 
trial court. The rule is thus stated in a note in 3 Am. 
St. Rep. 489: “The state may prove the facts in any order 
it chooses as to conspiracy, and acts done and declarations 
made. The acts and declarations are sometimes admitted 
in evidence first, as a matter of convenience, upon an 
undertaking by the prosecution to subsequently connect 
the evidence by proof of the conspiracy.” See numerous 
cases cited. In Jenne v. Joslyn, 41 Vt. 478, it was held 
that the order of the evidence is of no material conse- 
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quence so far as its ultimate legitimacy is concerned, pro- 
vided it is in the end pertinent to the issue in its relation 
to the other evidence in the case. 

“The time of admitting the declarations is a mere 
question of order in the proceedings which is a matter 
of discretion with the court. Nothing can be better set- 
tled than the main proposition that the declarations of 
one alleged conspirator cannot be admitted against his 
associates unless the conspiracy be established. There is, 
however, no rule that the conspiracy must be established 
first in the order of time. Convenience may require that 
the declaration be admitted provisionally subject to sub- 
sequent proof of the conspiracy. If that is not offered it 
should be stricken out.” Place v. Minster, 65 N. Y. 89, 
105. “When the whole evidence shows that a conspiracy 
actually existed, it will be considered immaterial whether 
the conspiracy was established before or after the acts 
and declarations of the members.” Spies v. People, 3 
Am. St. Rep. 320. The rule is admirably stated by Judge 
Cooley in People v. Saunders, 25 Mich. 119, where that 
learned author says: “It is complained that the acts and 
declarations of Winters were allowed to be given in evi- 
dence before proof had been made of any conspiracy. As 
this exception regards the order of proof merely, we think 
it is not one that can avail in this court. The proper 
order of proof in cases of conspiracy is, first to give evi- 
dence of the unlawful combination, and afterward to show 
the acts of the conspirators in pursuance thereof, or in 
some manner to connect them severally therewith. But 
it often happens that the existence of the conspiracy is 
only made out by inference from the acts and declara- 
tions of the several parties thereto; and to exclude evi- 
dence of these until the conspiracy is established in some 
other way, would, in some cases, give the guilty parties 
immunity. There is no class of cases in which it is more 
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important that the circuit judge should have a large 
discretion as to the order in which the evidence should be 
received; and this discretion can not be reviewed on error 
except in clear cases of abuse, of which we discover no 
proof here. The opening of the case by the prosecution, 
and any further explanations that may be called for, will 
generally enable the judge to exercise his discretion in 
such manner as, while not shutting out proper evidence, 
shall at the same time protect the accused from being 
prejudiced by testimony which, in the end, shall prove ir- 
relevant, or not legally competent to charge the party on 
trial. And whenever facts are proved which depend upon 
other facts to give them a bearing upon the guilt of the 
accused, if such other facts are not put in, he has his 
remedy by motion to strike out the evidence. * * * 
Mr. Roscoe justly says that, ‘The evidence in conspiracy 
is wider than, perhaps, in any other case. Taken by 
themselves, the acts of a conspiracy are rarely of an un- 
equivocally guilty character, and they can only be prop- 
erly estimated when connected with all the surrounding 
circumstances.’ Ros. Cr. Ev., 88.” In a conspiracy case 
the order of presenting proof is immaterial. Territory 
v. Soga, 20 Haw. 71, 76. “The order of proof is a matter 
largely within the discretion of the trial court. Espe- 
cially is this true in a prosecution for conspiracy where 
the facts are ordinarily involved and complicated. The 
government has the right to show the whole history of 
the conspiracy from its commencement to its conclusion 
and to do this it may, prior to the introduction of evi- 
dence of the conspiracy itself, offer evidence of admis- 
sions made by the defendants and other facts and cir- 
cumstances which, standing alone, would appear imma- 
terial but which are to be connected up and made mate- 
rial by evidence to follow.” Territory v. Belliveau, 24 
Haw. 768, 772. 
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Under the rule enunciated, the trial judge, in the 
exercise of sound discretion, properly allowed the acts 
and declarations of alleged conspirators to be admitted 
before proof of the existence of a conspiracy. Such evi- 
dence, however, would only become competent if the 
existence of conspiracy later appeared from the evidence 
in the case. For that reason it becomes necessary to 
consider at length the facts which appear or may be in- 
ferred from the evidence in the case. 

Early in the year 1920 there occurred a strike among 
the laborers on the sugar plantations on the island of 
Oahu, which lasted until June 30 of the same year. Prior 
to the strike a complete system of labor unions through- 
out the Territory had been organized, each plantation 
having its own union which took its name from that 
plantation—for example, the union on Waipahu planta- 
tion was known as the Waipahu union, and that on 
the Waialua plantation as the Waialua union. On each 
island there was also a union for that island, for example, 
the Oahu union, the Hawaii union, etc. The personnel 
of the island unions was made up of representatives from 
the various plantation unions. In addition to the two 
classes of unions indicated, there was a supreme uniou 
or organization, having its headquarters in Honolulu and 
known, at first, as the Japanese Federation of Labor, 
and later as the Hawaii Laborers’ Association. The mem- 
bers of this association, which we shall hereafter refer 
to as the federation, were called directors, and consisted 
of persons appointed by the various island organizations. 
The management and leadership of the strike was in the 
hands of the federation which, in furtherance of the 
strike, sent out published instructions to the various dis- 
tricts throughout the Territory and collected funds 
amounting to nearly three-quarters of a million dollars 
for the purpose of financing the strike. Although the 
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strike was confined to the island of Oahu it was aided 
financially by the various unions on the other islands, 
which sent contributions to the federation in Honolulu. 
Picketing gangs were maintained at different points on 
Oahu for the purpose of preventing laborers from return- 
ing to work. 

While the strike was in progress one J. Sakamaki, 
who for many years had occupied an important position 
with the Olaa plantation, and was assistant postmaster 
at Olaa, was an active opponent of the strike, speaking 
against it and mailing and distributing throughout the 
Territory many printed pamphlets. On the night of 
June 3, 1920, while Sakamaki and his family were sleep- 
ing at his home at Olaa, dynamite was placed under his 
house and exploded, and, although no loss of life ensued, 
the house was damaged to a considerable extent. 

The indictment named twenty-one persons as having 
conspired together to cause the unlawful act complained 
of. Of these, four were not apprehended. The charge 
against two of the alleged conspirators, viz., J. Matsu- 
moto and I. Saito, was nolle prossed and the remaining 
fifteen defendants were tried and convicted. 

At the time of the alleged conspiracy all of the con- 
victed men were either officials of the federation of labor 
or connected with the various labor unions on the islands 
of Oahu and Hawaii. The headquarters of the Oahu 
union was at the same place in Honolulu as that of 
the federation. 

From the uncontradicted evidence the dynamite which 
was exploded under Sakamaki’s house was placed there 
by Murakami and Saito. Matsumoto, who with these 
two, had been chosen to do the dynamiting, accompanied 
them to the scene of the explosion, but while the dynamite 
was being placed under the house did not assist but re- 
mained in the motor-car with the driver ready to drive 
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with the others away from the vicinity. The charge 
against Saito and Matsumoto having been nolle prossed 
they became the chief witnesses against their alleged co- 
conspirators. 

The testimony of Matsumoto is that on May 22, 
1920, the defendant Fujitani, secretary of the Waialua 
union, telephoned to Matsumoto, who was in charge of the 
picketing at Wahiawa, requesting that he come to Waia- 
lua. There Fujitani told Matsumoto that he (Matsu- 
moto) had to go to Hawaii; that orders had been 
received from the defendant Baba that he (Matsumoto) 
had to go to Hawaii to do some work and that he was 
to go to Honolulu and see Baba, from whom he was to 
obtain particulars. Fujitani then gave Matsumoto $75, 
saying that if he was going to Hawaii he would need 
some money for expenses. The following day Matsumoto 
went to the headquarters of the federation in Honolulu 
where he met the defendants Baba, Furusho, Kawamata, 
Takizawa, Tomoda, Hoshino, Tsutsumi, Miyazawa, Goto 
and Fujitani. Baba told the witness that he had to go 
to Hawaii and that further details would be given him by 
the directors of the Hawaii union. The other defendants 
just mentioned also told the witness that he had to go 
to Hawaii where he would receive further particulars and 
orders from the directors of the Hawaii union, some of 
these defendants further stating that upon the work of 
Matsumoto on Hawaii depended the success of the 
strike, and that they wanted him to do the best he could 
on Hawaii. Later in the day Matsumoto was given a 
ticket for his passage to Hilo by the defendant Fujitani, 
who stated that he also was going to Hilo on a speech- 
making tour. Matsumoto took passage on the steamer 
“Mauna Kea” and on arrival at Hawaii put up at the 
Okino hotel. 

Saito, another witness for the prosecution, testified 
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that on the same day that Matsumoto went to federation 
headquarters, he (Saito) was also ordered to report there. 
On his arrival at headquarters he met the defendant 
Furusho, who informed him that one person had been 
picked from every place on this island to go to Hilo and 
that he (Saito) had been picked from Waipahu. Furu- 
sho told Saito: “There is an order issued from this 

from the federation to Hilo and if you go to 
Hilo you will receive further orders of what you are 
going to do.” (Tr. p. 238.) Kawamata, another of de- 
fendants, on the same occasion said to this witness: “It 
ig exactly as Furusho has said to you, that an order from 
here has gone to the officials of Hawaii, if you will get 
there you will get further instructions, and I want you 
to obey the orders of that official.” Furusho gave Saito 
$50, saying that he had not bought a ticket for him but 
to take the money and pay his fare when he got on board 
the steamer. Furusho further told Saito that when he 
got to Hilo he should put up at the Okino hotel. Saito 
thereupon took passage on the “Mauna Kea” under the 
assumed name of Akamine which name he adopted at 
the suggestion of the defendant Fujitani. On the same 
steamer were the defendants Fujitani and Murakami, also 
the witness Matsumoto. Fujitani said he was going to 
Hawaii on a speech-making tour but there is no evi- 
dence that he made any speeches and he returned to 
Honolulu the following week. On arriving at Hilo Saito, 
Matsumoto and Murakami all took rooms at the Okino 
hotel. 

The testimony of the witnesses Saito and Matsumoto 
as to what took place on the island of Hawaii is prac- 
tically the same and in substance is that on the day of 
their arrival in Hilo they reported at the office of the 
Hawaii union where they met the defendants Ishida, 
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hended) and were told by these defendants to return to 
the hotel and that later orders would be given to them. 
On May 27, 1920, an auto was sent to the Okino hotel, 
the driver saying in the presence of Matsumoto, Saito 
and Murakami that the officials of the Hawaii union had 
sent for them to get in this automobile, which they did, and 
were driven to a tea house some four miles distant from 
Hilo. Here they again met the defendants Ishida, Miya- 
mura and Koyama, also a man named Yoshimura who 
was said to be one of the pickets from Ewa, Oahu. Miya- 
mura stated to Matsumoto, Saito, Murakami and Yoshi- 
mura, in the presence of the others, that orders had been 
received from the federation office at Honolulu as to what 
they were to do; that they were to keep the matters 
secret and were to swear that they would not disclose 
the matters that were to be discussed there but that if 
they did disclose them and thereby bring damage to the 
strike the federation would publicly condemn their names 
and those of their relatives in Japan. The four men 
promised not to disclose, whereupon Miyamura told them 
that there was a man named Sakamaki, who lived at 
Olaa, who was obstructing the cause. He told them to 
kill this man with powder, to use powder on his build- 
ing and to kill him. The four men agreed, whereupon 
Miyamura took them outside, one at a time, and gave 
each of them $100 and told them to do their best. Matsu- 
moto, Saito and Murakami then returned to their hotel 
in Hilo. Early next morning Miyamura came to the 
hotel and told Matsumoto, Saito and Murakami that he 
could not find Yoshimura; that Yoshimura had paid 
his bill at the hotel and run away; that he did not think 
that Yoshimura would disclose the conversation of the 
night before and that in case they should run away he 
would notify the home government and publicly suppress 
the names of their families living in Japan, and that in 
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case they were successful in the dynamiting they would 
be paid $5000 each, adding that they had come to Hilo 
for the cause of 25,000 laborers and if they were going 
to help he wanted them to succeed in this undertaking. 
These three men then said that if the killing of Sakamaki 
with powder would help the cause of the 25,000 laborers 
they would do so. That morning one of the three— 
Murakami—left for Honolulu, from whence he returned 
to Hilo on the “Mauna Kea” on the morning of June 3, 
1920, the day on which the injury to Sakamaki’s house 
occurred, bringing with him from Honolulu some dyna- 
mite. Saito testified that Murakami told him that he 
had gotten the dynamite from the Oahu union. Mura- 
kami informed Matsumoto and Saito that everything was 
ready, that they would do the work that night and that 
he, Murakami, would leave for Honolulu the following 
day. That night Murakami, Saito and Matsumoto went to 
Olaa and dynamited the house of Sakamaki. The follow- 
ing morning Matsumoto went to the office of the Hawaii 
union and obtained $50 which he gave to Murakami for 
his passage money to Honolulu and Murakami sailed for 
Honolulu, Saito and Matsumoto remaining for some time 
in Hilo. Shortly after this, Matsumoto went to the office 
of the Hawaii union where he saw the defendants Miya- 
mura, Koyama and Ishida. He told Ishida that Saito 
had suggested that he and Matsumoto had better return 
to Honolulu. Ishida said that it was a good plan, for 
the police were making a rigid investigation. Ishida told 
Matsumoto to go back to his hotel and wait for him and 
that he would bring him the money for their trip. A lit- 
tle later Ishida delivered the passage money and Matsu- 
moto and Saito returned to Honolulu. 

Shortly after his return to Honolulu, Matsumoto went 
to the federation headquarters where he saw the de- 
fendants S. Sato, Tsutsumi, Hoshino, Miyazawa, Goto, Y. 
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Sato, T. Baba, E. Yokoo, F. Koyama, K. Takizawa, K. 
Furusho, 8. Tomoda, Kondo and Fujitani. Tsutsumi and 
Hoshino both told Matsumoto that he had made a success 
of his work in Hilo and that they had received a report 
from Hilo that all the spies there were now afraid and 
that it was a great success. The defendant Baba thanked 
Matsumoto, stating that he had done well the work he 
had gone to do. The defendants Takizawa, Kawamata, 
Furusho, Tomoda, Goto, Miyazawa, Kondo, Ishida, S. 
Sato and Y. Sato (Y. Sato was not apprehended) thanked 
him for the work he had done in Hilo in damaging the 
house of Sakamaki and said it was a great success and 
that on account of the work he had done the cause was 
a success. The witness Saito also had a similar talk 
with some of the defendants. 

Matsumoto and Saito, being unable to obtain their 
promised reward of $5000 from the officials in Honolulu, 
again went to Hilo where they interviewed the defendants 
S. Sato, Hoshino and Ishida. These defendants informed 
the two witnesses that if the officials in Honolulu refused 
to pay this money the Hawaii union would pay it, Hoshino 
stating that he was one of the officers of the federation 
and that he would have the thing settled. Matsumoto 
and Saito then returned to Honolulu. Later Hoshino 
met Matsumoto in Honolulu and promised to present his 
claim to the federation. Shortly after this Matsumoto 
had an altercation with Tsutsumi which ended in Matsu- 
moto’s being assaulted, on account of which he lodged a 
complaint against Tsutsumi with the city and county 
authorities. Matsumoto was approached by the de- 
fendants Baba and Kondo who told him his claim would 
be settled and that he should withdraw his charge of 
assault and battery. Kondo at that time gave Matsumoto 
£300 to pay for the injury received by Matsumoto when 
assaulted by Tsutsumi. Matsumoto threatened to con- 
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fess the dynamiting matter to the police. Kondo asked 
him to keep quiet and guaranteed to get for him the prom- 
ised reward. Later Kondo said to Matsumoto that he 
had done his best but was unable to obtain the money. 
Thereafter Matsumoto confessed to the police authorities. 

S. Suzuki testified on behalf of the prosecution that 
shortly before the dynamiting, he had brought dynamite 
from Maui and informed the defendants Tsutsumi, S. 
Sato and C. Hoshino of that fact. About a week later at 
the request of the defendants Furusho and Kawamata, 
he delivered the giant powder to them at the federation 
office. On May 5, 1920, Suzuki again went to Maui and 
procured more dynamite, some of which, together with 
caps and fuse, he gave to E. Yokoo (one of the unappre- 
hended alleged conspirators). 

It is the contention of counsel for defendants that 
the evidence adduced did not show the existence of a 
conspiracy on the part of defendants to commit the 
offense charged in the indictment hence all of the evi- 
dence of acts and declarations of alleged conspirators as 
testified to by the witnesses Matsumoto and Saito was in- 
competent. With this contention we cannot agree for 
there was, as shown above, an abundance of evidence 
tending to show the existence of a conspiracy and that 
all of the defendants were implicated therein. The ex- 
ceptions on the ground that the court erred in allowing 
the acts and declarations of alleged conspirat-rs to be 
admitted are overruled. 

The giving of the following instruction for the prosecu- 
tion is one of the errors assigned: “I further instruct you 
that if you find and believe from the evidence beyond a 
reasonable doubt that J. Sakamaki mentioned in the 
indictment was obstructing the interests of the Japanese 
strikers and that some two or more of the persons charged 
in the indictment did, within the jurisdiction of this 
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court and within the time set forth in these instructions 
maliciously or fraudulently combine or mutually undertake 
or concert together to cause by unlawful means the said 
J. Sakamaki to cease his endeavors to obstruct the inter- 
ests of the said Japanese strikers and that thereafter 
others of the defendants did become parties to such com- 
bining, undertaking or concerting, pr did knowingly par- 
ticipate therein, either on Oahu or on Hawaii, and that 
in pursuance of the common purpose certain of the per- 
sons mentioned in the indictment did ynlawfully use and 
cause to be exploded dynamite or giant powder in the 
manner alleged in the indictment, at Olaa, District of 
Puna, County of Hawaii, then you will find all of said 
defendants guilty as charged, even though the particular 
means by which the said purpose was to be obtained had 
not been determined at the beginning and even though 
such means were not known to all the defendants so long 
as the act done was the reasonable and probable result of, 
and reasonably calculated to accomplish, their said pur- 
pose.” Counsel for defendants contend that this in- 
struction authorized the jury to convict without having 
found that the crime was committed by the defendants 
in the manner alleged in the indictment. It is contended 
that while the indictment charges defendants with con- 
spiracy to commit the specific offense of unlawfully using 
dynamite, the jury was instructed to find defendants 
guilty upon proof of a conspiracy on the part of de- 
fendants to cause by unlawful means Sakamaki to cease 
his endeavors to obstruct the strike. An examination of 
the instruction complained of does not bear out this con- 
tention. It is of course elementary that defendants 
could be convicted only of the crime charged in the indict- 
ment and the jury was explicitly instructed to that effect 
by defendants’ instruction No. 2, in which the court told 
the jury that “before you can convict any one of the de- 
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fendants it must be clearly proved beyond all reasonable 
doubt that he conspired with some other person indicted 
with him to commit the identical offense charged. They 
must have been cooperating as conspirators having one 
common design, for in the absence of a common design 
there can be no conviction for the act of a mere associate.” 
There was evidence in the case from which the jury might 
have perhaps inferred that all the details of the conspiracy 
such as is here involved were not determined upon at 
one time. From the evidence it could well be inferred 
that certain of the defendants in Honolulu conspired to- 
gether to, by unlawful means, for example, by violence 
towards Sakamaki, remove his opposition to the strike. 
These conspirators in Honolulu may not at the outset 
have agreed as to the precise unlawful and violent means 
io be adopted, but, in the light of all of the evidence, the 
jury could well have found that they contemplated that 
violence towards Sakamaki would be resorted to leaving 
the precise means to be adopted by those of their co-con- 
spirators who were stationed in Hilo. The defendants 
in Hilo adopted dynamite as the means to be employed 
towards silencing Sakamaki’s anti-strike activities, and 
that means being one that was reasonably and probably 
adapted and calculated to accomplish by violence the 
unlawful purpose in view, all of the defendants are 
chargeable with the means thus resorted to by their co- 
conspirators. “A conspiracy may be inferred where it is 
shown that any two or more of the parties charged aimed, 
by their acts, to accomplish the same unlawful purpose 
or object, one performing one part and another another 
part of the same, so as to complete it, although they 
never met together to concert the means or to give effect 
to the design.” United States v. Sacia, 2 Fed. 754; The 
Mussel Slough Case, 5 Fed. 680. “Conspiracy implies 
concert of design and not participation in every detail 
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of execution. Nor is it necessary that the plan of a com- 
bination shall embrace in detail in its early stages the 
various means by which it is to be executed, as it is 
sufficient that there is a general plan to accomplish the 
result sought by such means as may from time to time be 
found expedient.” 12 C. J. 545. 

If the jury had found that the acts of the defendants 
on the island of Hawaii were the product of an inde- 
pendent conspiracy, not connected with nor in further- 
ance of a conspiracy that had originated in Honolulu, or 
that the means adopted by defendants in Hilo to silence 
Sakamaki were not reasonably and probably calculated 
to accomplish the purpose of the Oahu conspirators, no 
conviction of the defendants would have been warranted, 
and the trial court was careful so to instruct the jury, 
giving the following instructions: 

(4) “I instruct you, gentlemen of the jury, that if 
you find that the acts at Olaa were in consequence of an 
agreement or conspiracy & formed entirely at the tea 
house in Hilo, & not in furtherance of the conspiracy 
formed on Oahu, then under this indictment you must 
find all of the defendants not guilty as the venue is laid 
in Oahu.” 

(8) “If you are not satisfied beyond all reasonable 
doubt that a common design as determined upon by de- 
fendants contemplated the acts committed in Olaa or if 
you believe that the violence at Olaa may have been the 
unauthorized and individual acts of some one or more of 
the defendants acting upon their own responsibility and 
volition and not in furtherance of the common design, 
then the other defendants cannot be held responsible and 
you must find them not guilty.” 

“The addition of new parties after a conspiracy is 
formed does not necessarily destroy the identity of the 
conspiracy but it continues as the same conspiracy. 
United States v. Nunnemacher, T Biss. 111.” Note, 3 
Am. St. Rep. 477. “The rule is that each conspirator is 
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responsible for everything done by his confederates which 
follows incidentally in the execution of the common design 
as one of its probable and natural consequences, even 
though it was not intended as a part of the original design 
or common plan. In other words, the act must be the 
ordinary and probable effect of the wrongful act specific- 
ally agreed on, so that the connection between them may 
be reasonably apparent, and not a fresh and independent 
product of the mind of one of the confederates outside 
of or foreign to the common design.” Note in Spies v. 
People, 3 Am. St. Rep. 477, and cases cited. “Where 
there is a conspiracy to accomplish an unlawful purpose, 
and the means are not specifically agreed upon or under- 
stood, each conspirator becomes responsible for the 
means used by any co-conspirator in the accomplishment 
of the purpose in which they are all at the time engaged.” 
Republic v. Yamane, 12 Haw. 189, 207. “If several per- 
sons take several steps all tending towards one obvious 
purpose, it is for the jury to say whether those persons 
had not combined together to bring about that end which 
their conduct so obviously appears adapted to effectuate. 
Regina Vv. Duffield, 5 Cox C. C. 404.” Note, 3 Am. St. 
Rep. 476. 

Perhaps from the facts in this case the prosecution 
might well have charged defendants with a conspiracy 
to do bodily violence to Sakamaki, or to destroy his 
house, and have omitted from the indictment any mention 
of the means resorted to for that purpose, but inasmuch 
as an overt act was committed in furtherance of the de- 
sign of the conspiracy, the charge that the conspiracy was 
formed for the commission of the offense constituted by 
such overt act was proper. As said by Cooley, C. J., in a 
case where the charge was a conspiracy to defraud gen- 
erally: “A better method no doubt would have been, when 
the fraud had been actually accomplished, to allege a con- 
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spiracy to cheat and defraud the bank which was actually 
defrauded, for the overt act had then made specific and 
certain what before was general and uncertain.” People 
v. Arnold, 46 Mich. 268, 272. 

In the light of all of the evidence adduced in this 
case we are of the opinion that the trial court committed 
no error in giving the instruction complained of. 

Another exception is to the giving of the following 
instruction on behalf of the prosecution : 

“I further instruct you that if vou find from the 
evidence beyond a reasonable doubt that the acts at Olaa 
were in consequence of an agreement formed at the tea 
house at 4 Miles near Hilo and that such agreement was 
in furtherance or continuation of a conspiracy formed on 
Oahu, such evidence is sufficient to prove that the con- 
spiracy charged in the indictment was, as a matter of 
law, committed on Oahu.” 

At the request of counsel for defendants the trial 
court also instructed the jury in this connection that: 

“If you find that the acts at Olaa were in consequence 
of an agreement or conspiracy & formed entirely at the 
tea house in Hilo, & not in furtherance of a conspiracy 
formed on Oahu, then under this indictment you must 
find all of the defendants not guilty as the venue is laid 
in Oahu.” 

If the unlawful agreement be entered into in one 
county, and the conspirators go into another county to 
execute their plan of mischief, and there commit an overt 
act, such overt act of any one of the conspirators, in fur- 
therance of the common design is considered in law a re- 
newal or rather continuance of the original agreement 
by all the conspirators and the venue may be laid in the 
county where the agreement was entered into or where 
an overt act was done by any of the conspirators in fur- 
therance of their common design. “In such case we are 
to view the overt act, wherever committed, as a renewal 
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of the original conspiracy by all the conspirators.” 
Whart. Cr. L., Sec. 1664. See People v. Mather, 4 
Wend. 229. In the case of Commonwealth v. Corlies, 
3 Brewst. (Pa.) 575, the contention was that there was 
no evidence of a conspiracy in the State of Pennsylvania; 
that if any conspiracy existed at all it was in the State 
of New York, to which jurisdiction defendants could be 
held accountable. The court said, p. 578, “In conspiracy 
the offense undoubtedly is the combination; when that 
is established the crime is complete. The overt act is 
evidence of the crime.” In the instant case there was 
ample evidence from which the jury could infer that the 
conspiracy complained of was formed in Honolulu and 
that all of the acts on Hawaii were but a renewal or 
continuance of the conspiracy which originated in Hono- 
lulu. Such being the case the instruction complained of, 
qualified as it was by the instruction given at defendants’ 
request, was properly given. The exception is overruled. 

Exceptions 34, 35 and 36 are to the giving of the fol- 
lowing instructions on behalf of the prosecution: 

“I further instruct you that if you find from the 
evidence beyond a reasonable doubt that the overt acts 
were committed, the fact that one or more of the defend- 
ants may not have participated in the doing of said overt 
acts would be no defense, provided you further find that 
such defendants were parties to a conspiracy to do the 
same with those who actually did the said act as when 
the conspiracy is once established the acts and declara- 
tions of any one conspirator in furtherance of the com- 
mon design become the acts and declarations of all. They 
are in the eyes of the law, one man; they breathe one 
breath; they speak one voice; they wield one arm, and the 
law says that the acts, the words, the declarations of any 
of them, while in pursuit of the common design, whatever 
unlawful means are chosen by him in pursuit of the com- 
mon design are the acts, the words and the declarations of 
all.” 
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“I further instruct you that the evidence in proof of 
a conspiracy will, in general, be circumstantial and al- 
though the common design or ‘plan in the minds of the 
alleged conspirators is a necessary element in the crime 
charged, it is not necessary to prove that the defendants 
came together and actually agreed, in terms, to have that 
design or plan and to follow it together. It is sufficient 
if you believe from the evidence beyond a reasonable 
doubt, from the acts and/or declarations of the parties 
and from all the facts and circumstances in evidence, 
that the defendants did pursue a common design or plan 
by any of the unlawful means charged in the indictment, 
one performing one part and another another part, so as 
to accomplish the common object; and if you so believe, 
beyond a reasonable doubt, then you are justified in the 
conclusion that the defendants were engaged in a con- 
spiracy to effect such common object by unlawful means 
and you should return a verdict of guilty as charged.” 

“I further instruct you, as a matter of law, that all 
who take part in a conspiracy after it is formed and 
while it is in execution, and all who, with knowledge 
of the facts, concur in the plans originally formed and 
aid in executing them, are fellow-conspirators. Their 
concurrence, without proof of an agreement to concur, is 
conclusive against them. They commit the offense when 
they become parties to the transaction or when they 
further the original plan.” 

These instructions fairly and properly state the law 
applicable to the case and the exceptions to the same are 
overruled. 

Exceptions 37, 38 and 39 are to the verdict, the judg- 
ment and sentence and the denial of a motion for a new 
trial. Evidence in the case being amply sufficient to 
warrant the verdict of the jury, these exceptions are 
overruled. , 

Exception 6 is to the denial of the motion to strike 
the testimony of Matsumoto to the effect that Saito told 
the witness that Murakami told Saito that he, Murakami, 
had brought some powder from Honolulu which he in- 
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tended to use. The motion was that the testimony “be 
stricken as hearsay; no showing of any conspiracy as 
charged.” This exception relates to a conversation which 
took place in the automobile near the scene of the explo- 
sion. At that time there were seated in the automobile 
Murakami, Saito and Matsumoto. Murakami, who is one 
of the defendants, being present at the time, it is doubt- 
ful whether the testimony is hearsay, but even if it be so 
considered, its admission does not constitute prejudicial 
error since Saito himself testified that Murakami on the 
same occasion told him “I got some powder that has been 
kept by the Oahu union and we have to do this work 
right away.” Where hearsay evidence has been improp- 
erly admitted but there is other evidence covering the 
same ground, the error is cured. The King v. Akana, 7 
Haw. 549, 552; Territory v. Dengiro, 15 Haw. 64, 66. 
“The admission of incompetent evidence of a material 
fact is an error without prejudice when the fact is proved 
by other competent and undisputed evidence.” Matsu- 
moto v. County of Hawaii, 19 Haw. 496. Exception over- 
ruled. 

Exception 2 is to the denial of a motion to strike as 
hearsay the testimony of Matsumoto to the effect that 
the driver of the automobile told the witness in the pres- 
ence of Murakami and Saito that the officials of the 
Hawaii labor union wanted these three men to go on the 
automobile to the tea house near Hilo. Matsumoto had 
previously testified that when he reported to the officials 
at Hilo for orders he was told to go back to his hotel 
and that later orders would be issued to him. Later an 
automobile came to the hotel and in the presence of 
Murakami, Matsumoto and Saito, the driver stated that 
the officials of the Hawaii labor union wanted the three 
men to ride in this automobile, which they accordingly 
did and were driven to the tea house. In view of the evi- 
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dence that the labor officials had indicated that orders 
io these men would soon be forthcoming, the admission 
of the statement of the driver of the automobile was harm- 
less. Exception overruled. 

Exceptions 7, 8, 9 and 10 are to the admission of 
conversations between Matsumoto and Saito after the 
consummation of the purpose of the alleged conspiracy. 

It appears from the transcript that, over the objection 
of counsel for the defendants, the witness Matsumoto was 
allowed to testify to certain conversations he had in Hilo, 
on the steamer and in Honolulu with Saito shortly after 
ihe explosion. This evidence was admitted at a session 
of court on Friday. At the opening of the next session 
of court on Monday morning, the court said: 


“Gentlemen, before we proceed this morning, on 
Friday I overruled an objection to some testimony, and 
upon reflection I think that I should have sustained the 
objection. Judge Lymer, it was this, permitted against 
the defendants’ objection: testimony showing conversation 
between Saito and Matsumoto after the - - - after testi- 
mony had been introduced tending to show that Sakamaki’s 
house had been injured by explosion, a conversation en- 
tirely between Saito and Matsumoto, about being better 
for them to get out of town or something of that sort,— 
I don’t know that I quote the exact language. I don’t 
think that any conversation between Saito and Matsu- 
moto after the consummation of the alleged conspiracy, 
had between them alone in the absence of any of the 
other defendants, is admissible, because Saito and Matsu- 
moto are not now under indictment and I don’t think 
that it is admissible, and I am going to correct what 
seems to me to have been an error in the admission of if, 
and I will sustain vour objection to that evidence and I 
will now instruct the jury that they are not to consider 
it at all. I regret that the reason for sustaining your 
objection did not occur to me at the time. 

“Gentlemen of the jury, you have heard what I have 
said to Judge Lymer and I will ask you not to consider 
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the testimony that was offered on Friday of a conversa- 
tion between Saito and Matsumoto in Hilo after the explo- 
sion - - - testimony tending to show the explosion. You 
will not consider that evidence at all, nor any evidence 
of conversation between Matsumoto and Saito on the boat 
coming back from Hilo to Honolulu. No conversation 
between Saito and Matsumoto after the alleged explosion, 
—just conversation held between the two of them,—would 
be admissible in evidence and you will not consider that 
testimony at all; you will dismiss that testimony from 
your minds and in your consideration of the case you 
will not pay any attention to that at all. Is that ex- 
planation sufficient, gentlemen? 

“Mr. Lymer: I think your Honor’s statement is 
absolutely correct, only we wish the record to show that 
the defense feels that this mode of correction does not 
cure the error in your Honor’s prior ruling. Other than 
that your Honor has dealt with it adequately and fairly. 
Your Honor gets my point? 

“The Court: Yes. 

“Mr. Lymer: We wish to make the contention and 
we do claim that a somewhat belated instruction of this 
nature does not cure the error. Otherwise, your Honor, 
we agree that - - - 

“The Court: Very well. You may proceed, gentle- 
men.” 

When the case was submitted to the jury the court 
also instructed the jury as follows: 

“Gentlemen of the jury, I instruct you that the de- 
fendants in this case stand charged in the indictment with 
the crime of conspiracy in the first degree. You are the 
exclusive judges of the facts in this case and the credi- 
bility of the witnesses, but the law you must take from the 
court to be the law notwithstanding any opinion that you 
might have as to what the law is or should be.” 

“I further instruct you that the declarations of a con- 
spirator after a conspiracy has ceased to exist and which 
are merely narrative of past events shall be considered 
against such conspirator only and shall not be considered 
evidence against any other conspirator not present at the 
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time such declarations were made. If such other con- 
spirator were present, however, when such declarations 
were made and heard them and expressly or by implica- 
tion acquiesced in them, then the same may be considered 
against such other conspirator.” 

In Kaleleonalani v. Smith, 4 Haw. 82, 86, the trial 
court had admitted incompetent evidence. After all the 
evidence was in the court instructed the jury that that 
evidence had failed altogether, that it must be excluded 
from consideration because it had proved nothing. On 
exceptions to this court this court said “if evidence has 
been wrongly admitted because it was incompetent or 
irrelevant, and if the judge shall, upon its appearing to 
be such, instruct the jury to disregard it, it is not a 
ground of exception. The jury is sworn to render verdict 
according to law, and, by our statute, must receive the 
Jaw from the court. When the court has instructed that 
something which they have heard is not to be considered 
by them, we must presume in favor of their oath and pub- 
lic duty. It is true this presumption might be overcome 
by their rendering a verdict which had no evidence to 
support it but that which had been excluded by the 
court.” See also Stone v. Hutchinson, 4 Haw. 117 at 
121. 

In The King v. Paakaula, 3 Haw. 30 at 34, the court 
said: “It is contended further by the counsel for the pris- 
oners that as testimony was admitted on the trial which 
was subsequently ruled out, the presumption is that it 
left an impression on the minds of the jury adverse to the 
prisoners, and therefore a new trial should be granted. 
It occasionally happens that testimony is admitted and 
subsequently ruled out; but in such cases the court should 
expressly declare to the jury, as was done in this case, 
that the testimony is to be entirely disregarded, and it is 
the solemn duty of the jury to regard the charge. This 
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is not unfrequently done in the course of a trial, but it is 
a new doctrine that it should defeat the whole pro- 
ceedings.” 

The court having ordered the offensive evidence 
stricken and carefully instructed the jury to disregard 
the same and there being ample other evidence to support 
the verdict, we are of the opinion that no such error has 
been committed as to warrant the granting of a new trial. 

Exceptions 25 and 26 are to the allowing of the de- 
fendant Miyazawa to be cross-examined as to other crimes 
not shown to have been committed. The defendant Miya- 
zawa took the stand and was examined at considerable 
length. He testified that he was one of the secretaries of 
the federation and denied any knowledge of or connec- 
tion with the alleged conspiracy. He identified the con- 
stitution and by-laws of the federation, also certain cir- 
culars that were circulated and articles that were pub- 
lished during the strike, all of which were offered and re- 
ceived in evidence on behalf of defendants as tending to 
show that the federation deprecated violence and coun- 
seled that only peaceful methods be used in the settle- 
ment of the strike. This defendant testified that he and 
another man were the authors of the circulars and publi- 
cations mentioned. He admitted that pickets were main- 
tained on the various plantations and gave further evi- 
dence concering the federation, its officials, the scope 
of its activities and operations. On cross-examination, 
over the objection that it was incompetent, irrelevant and 
immaterial and not proper cross-examination, the prose- 
cution was allowed to interrogate this defendant as to 
whether he knew of any dynamite having been placed under 
the house of a man at Ewa during the strike; whether 
he knew anything about the placing of dynamite by cer- 
tain Japanese under the house of a Filipino at Waipahu 
during the months of April or May, 1921, because this 
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Filipino was working against the strike. Defendant an- 
swered these questions in the negative and was then asked 
whether he knew anything about an assault committed 
on a Filipino at Waipahu on March 10, 1920, by the de- 
fendant Furusho and certain others, to which defendant 
answered that he knew of that case because it was tried 
in court and upon a conviction carried to the supreme 
court where it was subsequently stricken because a tran- 
script had not been furnished. 

Just how far the discretion of the trial court will be 
interfered with for permitting a wide range in the cross- 
examination of a defendant who testifies on his own be- 
half, the authorities are somewhat in conflict, but all the 
authorities agree that the limit of cross-examination is 
largely a matter in the sound discretion of the court. 

In the present case the facts which were apparently 
sought to be established by this witness and the documen- 
tary evidence were that it was improbable that either the 
defendant or the organization with which he was con- 
nected had participated in the alleged conspiracy to com- 
mit violence, because this defendant and the organization 
had discountenanced all resort to violence. Such being 
the nature of the evidence given, the prosecution was en- 
titled, by cross-examination, to subject the witness to 
a searching examination as to the truth or falsity of 
the evidence given. “When a party places a witness upon 
the stand to testify to facts which tend to support his side 
of the issue involved, and questions him concerning such 
facts, it is the right of the opposite party, on cross- 
examination, to go as fully into the subject as may be 
necessary to draw from the witness all he may know con- 
cerning the transaction about which he has testified, and 
to put before the jury any pertinent facts which will have 
a tendency to controvert the testimony which has been 
given by the witness in favor of the party calling him. 
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A more restricted rule renders cross-examination in many 
cases nearly valueless, and enables a party, by careful 
questions to his witness, to give to the jury a one-sided 
and partial view of the facts within the knowledge of the 
witness, and effectually to preclude the opposite party 
from supplementing the witness’s statement with the 
further facts within his knowledge concerning the same 
transaction.” Detroit é Milwaukee R. R. v. Van Stein- 
burg, 17 Mich. 99, 109. “The scope and extent of the 
cross-examination of a witness is largely a matter of 
administration by the presiding judge. It is a question 
for him to determine in each case, guided by sound reason. 
Ordinarily much latitude will be given. The apparent 
knowledge of the witness, accompanied by an evident in- 
clination to withhold it from the court, his power to 
understand the situation and remember facts, his interest 
or bias and the like are all factors which will be con- 
sidered by the presiding judge in this connection, having 
in view in each case, the discovery of the truth. Accord- 
ing as the necessities of the case may seem to him to re- 
quire, he may limit or extend the scope of the cross- 
examination. If, in his judgment, it is being unreason- 
ably protracted he may refuse to permit it to be further 
extended; if on the other hand he deems it essential to 
the discovery of truth, he may allow a wider latitude.” 
Chamberlayne on Ev., Sec. 3723. “The allowance or 
exclusion of questions as to irrelevant facts is a matter 
of administration by the presiding judge, in the exercise 
of sound reason.” Chamberlayne on Ev., Sec. 3726. 

Under the facts in this case we are not prepared to 
say that the judge erred in permitting the cross-examina- 
tion complained of. 

Exception 27 is similar to exceptions 25 and 26 and 
relates to the allowing of cross-examination of the de- 
fendant Kawamata. Under all the facts in the case we 
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are of the opinion that the circuit judge did not abuse 
his discretion in allowing the cross-examination com- 
plained of. 

Exceptions 17, 18, 19 and 20 are to the admission of 
evidence by the witness Suzuki regarding dynamite. This 
witness having testified that he had brought giant powder 
from Maui further testified that the defendants Furusho 
and Kawamata came to him and told him to hand over 
to them the giant powder that he had brought; that he 
asked them what they wanted to use it for and they said 
they wanted to blow up Kipapa bridge. The witness 
further testified that he gave two sticks of dynamite to 
Furusho in the early part of April, 1920, at the federa- 
tion office in the presence of the defendant Kawamata. 
The same witness also testified that at a tea house in 
Honolulu a few days before May, 1920, he had a talk 
with the defendants Tsutsumi and Sato who asked him 
to get a pistol and giant powder. The witness further 
testified that he had gone to Maui and procured more 
dynamite which he gave to various of the defendants. 
Counsel for the defense moved to strike all of the evi- 
dence of this witness concerning the dynamite on the 
ground that it was not competent, relevant or material 
and had no bearing on the issues involved. The motion 
to strike was properly overruled for it was clearly within 
the province of the prosecution to show that defendants 
were in the possession of dynamite, the instrument with 
which the overt act was committed. 

All of the other errors assigned have been carefully 
considered and we find no merit in them. The exceptions 
are overruled. 

W. H. Heen, City and County Attorney (H. E. Staf- 
ford, First Deputy, City and County Attorney, with him 
on the brief), for the Territory. 

S. B. Kemp, W. B. Lymer and Marguerite K. Ashford 
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(Watson & Lymer, Marguerite K. Ashford and S. B. 
Kemp on the briefs) for defendants. 


CONCURRING OPINION OF PETERS, C. J. 


One of the appellants’ counsel complains that the in- 
dictment herein is uncertain and therefore insufficient 
and fatally defective for the reason that the acts, to wit, 
“combination or mutual undertaking or concerting to- 
gether” and the terms descriptive of those acts, to wit, 
“malicious and fraudulent,” contained in the statute de- 
fining conspiracy (Sec. 4076, R. L. 1915), as well as the 
means employed and the unlawful purposes to be effected 
as enumerated in the statute defining the offense of un- 
lawful use of explosives (Sec. 4028, R. L. 1915), are 
alleged in the alternative. 

Section 4076, R. L. 1915, defines conspiracy as fol- 
lows: “A conspiracy is a malicious or fraudulent com- 
bination or mutual undertaking or concerting together 
of two or more, to commit any offense or instigate any 
one thereto, or charge any one therewith; or to do what 
plainly and directly tends to excite or occasion offense, 
or what is obviously and directly wrongfully injurious to 
another.” 

Section 4028, R. L. 1915, defines the unlawful use 
of explosives as follows: “Any person unlawfully using 
dynamite or other explosive chemical or substance for 
the purpose of inflicting bodily injury upon, or to terrify 
and frighten, any person, or to injure or destroy any 
property, or damage the same in any manner, shall be 
liable, upon conviction, to pay a fine of not less than two 
hundred and fifty dollars, nor more than five thousand 
dollars, and to imprisonment at hard labor for a term 
not to exceed twenty years.” 

Ordinarily where a statute defining a criminal offense 
enumerates in the disjunctive two or more acts, the com- 
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mission of any one of which would constitute a separate 
and distinct offense, such acts may not be alleged in the 
alternative in the same count of an indictment. Nor may 
two or more intents be alleged in the alternative in the 
same count of an indictment as qualifying a single act 
denounced in a statute as criminal when committed with 
any one of such intents. To do so renders the count of 
the indictment uncertain and hence insufficient and fatally 
defective. All allegations in the alternative are not, how- 
ever, fatal to an indictment. There are several generally 
accepted exceptions to the rule, within which the alterna- 
tive allegations found in both counts of the indictment 
herein fall. 

Were both counts of the indictment in the instant 
case within the rule and the provisions of the simplified 
Criminal Procedure Act (Sec. 3791D, R. L. 1915, Act 
215, S. L. 1915) incapable of curing the defect nothing 
that the defendants might do either expressly or by im- 
plication could alter the situation and they would be 
entitled to their discharge upon appropriate proceedings 
attacking the sufficiency of the indictment. That the 
defendants under such circumstances failed to demur to 
the indictment or expressly stated that they understood 
it or expressly agreed that the indictment should read 
differently than it does and that the uncertainty now 
complained of should be removed by the substitution of 
certainty, would be immaterial. Failure of an indict- 
ment to state facts sufficient to constitute an offense 
against the law is jurisdictional and is available to the 
defendant at any time. The fifth article of the amend- 
ments of the Constitution provides that “No person shall 
be held to answer for a capital or otherwise infamous 
crime unless on a presentment or indictment of a grand 
jury * * *.” Article VI of the amendments of the 
Constitution provides: “In all criminal prosecutions the 
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accused shall enjoy the right * * * to be informed 
of the nature and cause of the accusation * * *.” The 
effect of these provisions is to entitle the defendant, 
charged with a capital or otherwise infamous crime (the 
crime of conspiracy in the first degree is an infamous 
one), to be informed of the nature and the cause of the 
accusation against him by an indictment as known at 
common law. Mott v. State, 29 Ark. 147, 149; Hason v. 
The State, 11 Ark. 481, 500; State v. Kyle, 166 Mo. 287, 
56 L. R. A. 115, 120; Ex parte Slater, 72 Mo. 102, 106; 
Hewitt v. State, 25 Tex. 722; Joyce on Indictments, Secs. 
11, 12. These provisions of the Constitution cannot be 
waived. They are not solely for the benefit of the accused. 
The public is interested. Renigar v. The United States, 
172 Fed. 646, 656; Ha parte McClusky, 40 Fed. 71, 74. 
An indictment as thus defined is essential to the court’s 
jurisdiction. Renigar v. United States, supra; Ex parte 
McClusky, supra; Ex parte Bain, 121 U. S. 1, 12. 

The question of waiver is not involved because both 
counts of the indictment are good. And this is so irre- 
spective of the provisions of Act 215, 8. L. 1915. 

Where the words or terms alleged in the alternative 
are synonymous an indictment is not within the rule 
against alternative allegations. The word “combination” 
and the phrases “mutual undertaking” and “concerting 
together” are synonymous. The legislature certainly did 
not intend to make separate and distinct offenses of the 
several acts denounced by the statute when maliciously 
or fraudulently committed. Under the circumstances 
the allegation of the several acts in the disjunctive, that 
is to say, that the defendants did “combine or mutually 
undertake or concert together” does not render the in- 
dictment bad. 

Nor does the description of the “combination or mu- 
tual undertaking or concerting together” as “malicious or 
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fraudulent” render the counts of the indictment fatally de- 
fective. These terms are obviously not synonymous. 
Both terms are contained in the statutory definition of 
the offense. But where after the rejection of allegations 
in the affirmative the indictment or counts of an indict- 
ment containing such allegations fully advise the de- 
fendant of the nature and the cause of the accusation 
against him, the constitutional requirements have been 
fully met. 

Conceding to the authorities the effect that the in- 
dictment by reason of the alternative allegation ‘“ma- 
liciously or fraudulently” neither charges that the “com- 
bination or mutual undertaking or concerting together” 
was “malicious” nor “fraudulent” I am of the opinion 
that even after the rejection of both terms and consider- 
ing the indictment as though both terms were absent 
therefrom the indictment is sufficient. To unlawfully use 
dynamite or other explosive chemical or substance for 
the purpose of inflicting bodily injury upon or to terrify 
and frighten any person or to injure or destroy any prop- 
erty or damage the same in any manner is a malicious 
act as the term “malicious” is defined by section 3663, R. 
L. 1915. The object of the conspiracy as alleged in the 
indictment was “to unlawfully use and cause to be ex- 
ploded dynamite or other explosive chemical or substance 
for the purpose of inflicting bodily injury upon one J. 
Sakamaki, or to terrify and frighten him, the said J. 
Sakamaki, or to injure, destroy or damage a certain 
house * * * which said house was being occupied by 
the said J. Sakamaki as his place of abode * * *.” 
The object of the conspiracy was therefore malicious. 
The conspiracy was thereby rendered malicious. The in- 
dictment therefore alleges the conspiracy as malicious. 

Ordinarily where a statute attaches to an offense cer- 
tain technical predicates these predicates must be em- 
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ployed in an indictment charging such offense. As a rule 
it is not prudent to substitute other terms for those em- 
ployed in the statute. But it may be done where the 
word or term substituted is equivalent to the word or 
term used in the statute or is a more extensive significa- 
tion and includes it. People v. Vance, 21 Cal. 400; Wil- 
liams v. State, 64 Ind. 553; State v. George, 34 La. Ann. 
261; Roberts v. State, 55 Miss. 421; State v. Watson, 65 
Mo. 115; Tully v. People, 67 N. Y. 15; Eckhardt v. People, 
83 N. Y. 462; State v. Thorne, 81 N. C. 555; United States 
v. Nunnemacher, Fed. Cas. No. 15,903; King v. Brady, 1 
Bos. & Pul. 187, 126 Eng. Rep. 851. 

A conspiracy may be “malicious” or “fraudulent” ac- 
cordingly as its object is a malicious or fraudulent act 
or the means to be employed be malicious or fraudulent 
although the object of the conspiracy be lawful. The 
allegation of the malicious object of the conspiracy is 
tantamount to the allegation of a malicious conspiracy. 
It is a substitute of the technical predicate “malicious” 
as contained in the statutory definition of conspiracy. 
The language of the indictment inevitably implies that 
the conspiracy was malicious. The allegations of the 
object of the conspiracy qualify and describe the con- 
spiracy. They supply and in terms are a substitute for 
the word “maliciously” as fully as though the word 
“maliciously” were present in the indictment. The indict- 
ment fully advised the defendants that they were charged. 
with a malicious conspiracy to terrify and frighten J. 
Sakamaki or inflict bodily injury upon him or injure or 
destroy his property by the unlawful use of dynamite 
or other explosive chemical or substance. 

A case peculiarly in point is that of Tapack v. United 
States, 220 Fed. 445. There the defendants were charged 
under section 5440 of the Revised Statutes of the United 
States (Sec. 37, Penal Code of 1909) with conspiracy to 
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violate the provisions of section 29b (1) of the Bank- 
ruptcy Act, which made it an offense for any one to 
“knowingly and fraudulently” conceal while a bankrupt 
or after his discharge, from his trustee, any of the prop- 
erty belonging to his estate in bankruptcy. In substance 
the indictment charged that the defendants in order to 
defraud the creditors of the bankrupts did corruptly, 
wickedly and unlawfully conspire, etc., with the bank- 
rupts to conceal their property and to continue to conceal 
the same after they should be adjudicated bankrupts and 
that after the adjudication in bankruptcy they did secrete 
and conceal the said property and continued to secrete 
and conceal the same. The words “knowingly and fraudu- 
lently” were omitted from the indictment and those terms 
as descriptive of the act of concealment as contained in 
the statute defining the offense which was the object of 
the conspiracy were totally absent. The court sustained 
the indictment using the following language (p. 447): 
“In earlier days, when excellent reasons existed for con- 
struing an indictment strictly so as to favor life and 
liberty, it is probable enough that such an indictment as 
this might have been held deficient in precise statement; 
and, indeed, some comparatively recent decisions still re- 
flect something of the earlier spirit. But there can be 
no doubt that the prevailing tendency now, both in statute 
law and in decision, is to be satisfied with substance 
rather than to insist upon rigid adherence to form; an 
indictment will be held good if it substantially charge 
the particular offense for which the defendant is about 
to be, or has already been, tried. Burton v. U. S., 202 U. 
S. 344, 25 Sup. Ct. 688, 50 L. Ed. 1057, 6 Ann. Cas. 362; 
Dunbar v. U. S., 156 U. S. 195, 15 Sup. Ct. 325, 39 L. Ed. 
390; McNiel v. U. K., 150 Fed. 82, 80 C. C. A. 36; State 
v. Stein, 48 Minn. 466, 51 N. W. 474; State v. Smith, 63 
Vt. 201, 22 Atl. 604; Worsham v. Murchison, 66 Ga. 715.” 
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Nor do the allegations in the disjunctive of the explo- 
sives to be employed and the purposes of their unlawful 
use render the indictment uncertain or defective. The 
gist of the offense is the conspiracy. The indictment in 
terms alleges that the conspiracy was formed to use 
dynamite or other explosive chemical or substance to 
accomplish any one of the unlawful purposes denounced 
by the statute. It charges in effect that although the 
means to be employed and all the purposes to be accom- 
plished were contemplated by the conspirators the selec- 
tion of those means and the unlawful use to which they 
were to be put were optional. In other words, it charges 
that the defendants conspired to employ alternate means 
to bring about alternate results. They did not conspire, 
according to the indictment, to conjunctively use all the 
means nor to conjunctively accomplish all the purposes 
enumerated in the statute. Were the substantive offense 
defined by section 4028, R. L. 1915, the sole subject of 
the indictment obviously neither the means nor the pur- 
poses of the unlawful use enumerated in the statute could 
properly be alleged in the disjunctive. But here the 
indictment is conspiracy. However many crimes may 
have been contemplated by the conspirators the con- 
spiracy to commit such crimes was but a single offense. I 
see no difference in principle between a conspiracy to 
commit some one or all of several criminal acts and a 
conspiracy to commit several criminal acts. An indict- 
ment charging a conspiracy to commit more than one 
criminal act is not duplicitous. State v. Sterling, 34 Ia. 
443-444; United States v. Aczel, 219 Fed. 917, 921; John 
Gund Brewing Co. v. United States, 206 Fed. 386; State 
v. Dyer, 32 Atl. (Vt.) 814, 817; United States v. Eccles, 
181 Fed. 906, 908. The converse is necessarily true that 
a conspiracy may be formed to commit any one or all of 
several offenses. If so it should be so alleged and neces- 
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sarily the offenses which are the alternate objects of the 
conspiracy should be and could only be alleged in the dis- 
junctive. 

By the indictment in the case the constitutional guar- 
anties afforded the defendants were fully observed. It 
may not be inappropriate to conclude by adopting the 
language of the United States Supreme Court in the case 
of Burton v. United States, 202 U. S. 344, at 372. With 
the substitution of appropriate language indicating its 
application to all of the defendants the citation is par- 
ticularly apt: “* * * the accused was informed with 
reasonable certainty by the indictment of the nature and 
cause of the accusation against him * * *. The aver- 
ments of the indictment were sufficient to enable the 
defendant to prepare his defense, and in the event of ac- 
quittal or conviction the judgment could have been 
pleaded in bar of a second prosecution for the same 
offense. The accused was not entitled to more, nor could 
he demand that all the special or particular means em- 
ployed in the commission of the offense should be more 
fully set out in the indictment. The words of the indict- 
ment directly and without ambiguity disclosed all the ele- 
ments essential to the commission of the offense charged, 
and, therefore, within the meaning of the Constitution 
and according to the rules of pleading, the defendant was 
informed of the nature and cause of the accusation against 
him.” 

I agree in all other respects with the majority opinion 
and join in the conclusion that the defendants’ exceptions 
should be overruled. 
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TERRITORY v. HERBERT A. TRUSLOW. 
No. 1453. 


EXCEPTIONS FROM CIRCUIT COURT First CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ARGUED Marc 7, 1923. DECIDED APRIL 27, 1923. 
PETERS, C. J., PERRY AND LINDSAY, JJ. 


Contracr—duration of. 


The duration of a contract of agency or bailment is to be 
determined by the intent of the parties as expressed by or neces- 
sarily implied from the terms of the contract itself. 


Samr—same. 

Where the owner of capital stock of a corporation indorses in 
blank certificates thereof bearing his name as owner and delivers 
them to another for the purpose of sale at a minimum price, in 
the absence of evidence showing a contrary intention the con- 
tinuance of the authority to sell such stock at the minimum 
price or better, until otherwise modified or revoked, is necessarily 
implied. 

EXMBEZZLEMENT—conversion—intent—evidence of. 
An intent to defraud may be proved by direct evidence or by 


evidence of facts and circumstances from which it may be reason- 
ably inferred. 


Tri1aL—province of court and jury—instructions—credibility of accused. 
The credibility of the accused like that of every other witness 
is for the jury to determine. Where the defendant testifies in his 
own behalf it is not error for the court to call the attention of 
the jury to the fact that he is interested in the outcome of the 
case, to point out his situation and relation to it and to state 
that it is proper for the jury to consider these facts in determin- 

ing his credibility. 
CRIMINAL Law—trial—intructions—presumptions—fabrication of evi- 

dence. 


Where the testimony of facts or circumstances tends to sup- 
port the inference that the defendant has purposely and inten- 
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tionally invoked a false and fabricated defense it is proper for 
the court to charge the jury in effect that if it believes from the 
evidence beyond a reasonable doubt that the defense is a false 
and fabricated one and that such false and fabricated defense 
was purposely and intentionally invoked by the defendant such 
false and fabricated defense forms a basis of a presumption of 
guilt against the defendant. 


OPINION OF THE COURT BY PETERS, C. J. 


The defendant was convicted by a jury of the first 
circuit court of the crime of embezzlement and prosecuted 
exceptions. 

The assignments of error may be best appreciated by 
a brief summary of the evidence. 

The evidence of the prosecution tended to show the 
following facts: In July, 1920, Manuel Branco, residing 
at Laupahoehoe, Hawaii County, sent six stock certifi- 
cates, aggregating 1000 shares of the Olaa Sugar Com- 
pany, Limited, bearing his name as owner and indorsed 
in blank, to the Security Trust Company of Hilo, of which 
the defendant was general manager and in complete con- 
trol, accompanied by a letter authorizing the trust com- 
pany to sell the stock at not less than $18 per share. 
Olaa stock was selling generally in July, 1920, at from 
$16%% to $19 per share; in August following at from $13 
to $18 per share, but thereafter to and including April, 
1921, the market price was below $18 per share. Pursuant 
to its employment the trust company sent the stock to a 
firm of brokers in Honolulu for sale and the latter suc- 
ceeded on July 31, 1920, in selling 200 shares at $18 per 
share. On August 2, 1920, the Security Trust Company 
mailed to Manuel Branco a sales memorandum accom- 
panied by a letter advising him of the number of shares 
sold and price secured and informing him that its brokers 
were unable to dispose of any more at $18 at that time 
but that they expected to execute the balance of the order 
carly in the week and that on receipt of returns from 
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Honolulu it (the trust company) would forward him a 
check in settlement. At the same time the Security Trust 
Company credited Manuel Branco in his personal account 
with it with the amount of the proceeds of such sale. On 
August 27, 1920, the trust company wrote the Honolulu 
brokers requesting that they return the unsold balance 
of Olaa stock belonging to Mr. Branco. This was done 
accordingly by return mail. On three different occasions 
while Olaa was below $18 the defendant requested Manuel 
Branco to permit him to sell the remaining unsold Olaa 
at the then prevailing market price but Branco refused. 

On June 28, 1921, Manuel Branco died leaving a will 
in which the Security Trust Company was named as exec- 
utor and appropriate proceedings were had in the fourth 
circuit court as a result of which the will was admitted 
to probate and the Security Trust Company appointed 
and qualified as executor thereunder. In September, 1921, 
an inventory was filed by the executor wherein was in- 
cluded the item “800 shares Olaa Sugar Co., Ltd. Par 
$16,000 Value $3,800.” It is not pretended that Manuel 
Branco during the period in question held any more than 
the 1000 shares of Olaa herein referred to. This inven- 
tory bears the signature of the Security Trust Company, 
Limited, by the defendant as vice-president, and was per- 
sonally verified by the defendant as containing a full, 
true and correct statement of all of the assets of the 
estate of said deceased which were given into the posses- 
sion of the executor or of which he had any knowledge. 
In November, 1921, however, it developed that these 
800 shares of Olaa stock had in fact been sold by the de- 
fendant on April 11, 1921, for $854 per share. Neither 
the deceased nor any of his family had been advised of 
the sale; no credit had been given Manuel Branco on the 
books of the trust company for the amount of the pro- 
ceeds of the sale, but on the contrary they had been 
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deposited by the Security Trust Company in a local bank 
to its credit and had been credited on the books of the 
trust company to itself personally as “trustee.” 

The only evidence by way of defense was that given by 
the defendant himself. In brief he testified that the 
original authority to sell of July, 1920, was modified by 
Branco on March 29, 1921, the limitations upon the selling 
price of the stock having been then removed by him and 
the defendant authorized to sell at such price as he in his 
judgment should deem advisable—later, however, if the 
price of Olaa went lower to buy in again to the same 
amount. 

At the close of the case for the prosecution the de- 
fendant moved for a directed verdict upon the ground 
generally that the prosecution had failed to adduce evi- 
dence establishing or tending to establish the commission 
of the crime of embezzlement as laid in the indictment, 
and specially upon the ground that the prosecution had 
failed to prove that when the stocks were ordered sold 
by Mr. Truslow in April, 1921, it was done against the 
authority and contrary to the will of Manuel Branco. 
Both parties having rested this motion was renewed by 
defendant in the shape of a request for an instruction 
to the jury to bring in a verdict of not guilty. The mo- 
tion for a directed verdict and the request for an instruc- 
tion for a verdict of not guilty were respectively denied 
by the court and these rulings are assigned by the de- 
fendant as error. We will discuss the specific ground 
for the motion for a directed verdict first. 

The theory of the defendant was and is that Branco 
baving died prior to the trial and evidence from him con- 
tradicting the defendant’s claim of modification of the 
contract being unavailable the jury was bound by the 
statement of the defendant that the contract had been 
modified and that the stock had been sold pursuant to the 
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modified instructions. With this we cannot agree. The 
deposit of the Olaa stock by Mr. Branco with the Security 
Trust Company for sale, whether considered as a contract 
of agency or bailment, contained nothing further than 
the bare authority to sell at a minimum price. No time 
limitation was placed upon the duration of the authority 
thus conferred. Under the circumstances the terms of 
the contract were plainly susceptible of the implication 
that the authority granted was to continue until other- 
wise modified or revoked. At the close of the prosecu- 
tion’s case there was no evidence tending directly or in- 
directly to show that the contract of July, 1920, had been 
modified or revoked. On the contrary the evidence was 
susceptible of but the one inference—that on April 11, 
1921, at the time that the balance of the Olaa stock was 
sold by the defendant, the authority previously conferred 
had been neither modified nor revoked but was in full 
force and effect and that the stock had been sold contrary 
to the instructions given in respect thereto and without 
the consent and against the will of the owner, Manuel 
Branco. 

The duration of a contract of agency or bailment is 
to be determined by the intent of the parties as expressed 
by or necessarily implied from the terms of the contract 
itself. Where as here the owner of capital stock of a cor- 
poration indorses in blank certificates thereof bearing his 
name as owner and delivers them to another for the pur- 
pose of sale at a minimum price, in the absence of evi- 
dence showing a contrary intention the continuance of 
the authority to sell such stock at a minimum price or 
better, until otherwise modified or revoked, is necessarily 
implied. 

At the close of the entire case there was, due to the 
testimony of the defendant, evidence tending to show 
that the authority conferred upon the Security Trust 
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Company in respect to the sale of the Olaa stock had been 
modified and had the jury believed this evidence the de- 
fendant would have been entitled to a verdict of acquittal. 
The jury by its verdict apparently did not believe this 
evidence. Its verdict was tantamount to a holding that 
the instructions had not been modified; that the sale 
made by the defendant in April, 1921, was contrary to the 
instructions received by him concerning its sale and 
hence was without the consent and against the will of 
Manuel Branco. 

As to the defendant’s claim of failure of proof gener- 
ally. The prosecution having shown that the stock was 
delivered to the defendant for sale at a minimum price 
and that the defendant contrary to his authority in the 
premises sold said stock and converted the proceeds of 
the sale thereof to the benefit of the Security Trust Com- 
pany the Territory made out a prima facie case and the 
motion and the request for an instruction for a directed 
verdict were properly denied. 

The prosecution was permitted to show over the objec- 
tion of the defendant that after Manuel Branco’s death 
David Branco, the son of the decedent, at the request of 
the defendant gathered together all the stocks, bonds and 
securities of which the deceased (Manuel Branco) died 
possessed and took them in to the defendant at the place 
of business of the Security Trust Company where the 
securities were checked off by the defendant against a list 
or inventory of the same prepared by the said David 
Branco; that the inventory contained an item “800 shares 
Olaa Sugar Company;” that when this item was reached 
in the course of the checking of the inventory by the de- 
fendant David Branco said to him: “You will know that 
I have here 800 shares of the Olaa stock, the certificates 
are held by the Security Trust Company,” to which the 
defendant replied: “Yes I know about that,” but that 
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neither at that time nor subsequently did the defendant 
advise the said David Branco that he had sold the 800 
shares of Olaa in the month of April previous; that the 
defendant had filed the inventory in the matter of the 
estate of Manuel Branco, deceased, hereinbefore referred 
to, and that said inventory had been prepared by the 
trust officer of the Security Trust Company under the 
personal direction of the defendant, at which time the 
defendant had stated to the trust officer that the stock 
(referring to the item of 800 shares Olaa Sugar Com- 
pany) was forthcoming from Honolulu. The defendant 
assigned the admission of this evidence as error. Ob- 
viously the purpose of this evidence was to show that 
the conversion by the defendant was felonious and with 
a fraudulent intent. All of this evidence tended to show 
that not only had the defendant violated the instructions 
under which the stock had been deposited with the Secu- 
rity Trust Company for sale but that he had made the 
sale without authority and that his subsequent actions 
in respect thereto were calculated to keep the same secret, 
thus indicating a false and fraudulent purpose and intent 
in so doing. 

An intent to defraud may be proved by direct evidence 
or by evidence of facts and circumstances from which it 
may be reasonably inferred. The evidence complained of 
was properly admitted. 

Instructions explaining the purposes of this evidence 
were given to the jury and are also made the basis of 
exceptions. We deem the objections made thereto to be 
without merit. 

The court at the request of the prosecution charged 
the jury as follows: “You are instructed that in con- 
sidering the testimony of the defendant you may do so 
in the light of the fact that he is the defendant and the 
interest he has in the verdict. And if you believe that 
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the defendant has wilfully testified falsely in any material 
particular in this case then you may disregard the de- 
fendant’s testimony entirely except in so far as it may 
have been corroborated by other competent testimony.” 
The defendant claims that this instruction is erroneous 
for three reasons: (a) In using the term “competent tes- 
timony” when the words “competent evidence” should 
have been employed; (b) in failing to make clear to the 
jury that it should not, even if it disbelieved a portion of 
the defendant’s testimony, reject other evidence which it 
helieved to be true, and (c) in singling out the defend- 
ant for condemnation, thus impressing it with the belief 
that the judge himself did not credit defendant’s tes- 
timony. 

We do not feel that the use of the word “testimony” 
instead of the word “evidence” had the effect claimed. 
While there is a distinction between the words “evidence” 
and “testimony” the meaning and intention of the instruc- 
tion are plain and the jury was certainly not misled to 
the prejudice of the defendant. Nor did the instruction 
necessarily imply that the jury was bound to disregard 
all of the evidence of the defendant in the event that it 
found that he had wilfully testified falsely in any material 
particular in the case. The permissive auxiliary “may” 
left it optional with the jury. The instruction, other 
than its specific reference to the defendant, is in the 
usual form and had the defendant desired that the jury 
be further enlightened on the subject the way was open 
to him by requests for further instructions in that regard. 
None were asked for. Moreover the instruction did not 
have the effect of singling out the defendant for condem- 
nation. Neither the subject of the instruction nor the 
language employed intimated in any way the judge’s 
belief of, or disbelief in, the truth of the defendant’s tes- 
timony nor was it calculated in any way to discredit the 
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defendant’s testimony. As a general rule where the de- 
fendant takes the stand in his own behalf it is proper 
for the court to call the attention of the jury to the fact 
that he is the defendant and interested in the outcome 
of the case and to point out his situation and relation to 
it and to state to the jury that it is proper for it to con- 
sider these facts in determining his credibility. Randall 
on Instructions to Juries, Sec. 168 and cases cited; 16 
C. J. title “Criminal Law,” Sec. 2344, p. 958 and cases 
cited. 

The court at the request of the defendant further in- 
structed the jury that it was the sole judge of the suf- 
ficiency of the evidence and the credibility of the witness 
and we do not believe that the defendant was prejudiced 
in the slightest particular by the giving of the instruction 
complained of. Ordinarily this instruction is given in a 
general form applicable to all witnesses. But a general 
instruction would have been inapplicable here. The evi- 
dence adduced by the prosecution was either admitted 
by the defendant or left undenied. It was only in the 
inferences of which that evidence was capable that the 
prosecution and defendant differed. 

The only question of fact in issue was whether the 
original authority to sell the stock had been modified. 
The prosecution offered evidence tending to show that it 
had not been modified or revoked but was in full force 
and effect on April 11, 1921. The defendant on the 
other hand admitted the terms of the original authority, 
as claimed by the prosecution, and admitted the evidence 
tending to show its continuance but offered evidence to 
the effect that the authority was modified and that his 
acts, while apparently inconsistent with his claim of 
modification, were in fact consistent therewith. Upon 
that state of the case it would have been improper for the 
court to instruct the jury generally on the subject of in- 
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tentional false swearing as to material facts. The only 
witness involved in the question of credibility was the 
defendant. For the court to have instructed the jury 
upon the credibility of the evidence of the prosecution 
which the defendant had in terms admitted would have 
been to stultify itself. Under all the circumstances the 
instruction was properly given. 

The court also instructed the jury that “If you find 
from the evidence in this case beyond a reasonable doubt 
that the defense set up by the defendant Truslow is a 
false and fabricated one and if you further find that such 
false and fabricated defense was purposely and inten- 
tionally invoked by the defendant then you are instructed 
that such a false and fabricated defense forms the basis 
of a presumption against him because the law says that he 
who resorts to perjury to accomplish an end, this is 
against him and you take such action as the basis of a 
presumption of guilt.” This instruction is assigned 
as error. 

The facts testified to by the defendant and all the 
circumstances of the case tend to support the inference 
that the original authority of July, 1920, in respect to 
the sale of Branco’s stock, had never been modified or re- 
voked by Branco but was in full force and effect at the 
time that the defendant ordered the sale of the balance 
of the Olaa stock remaining unsold on April 11, 1921, and 
that the defense was a false and fabricated one. If true 
it would have been an absolutely good defense. The jury 
by its verdict stamped it as false. The defense was the 
product of the defendant. Its sole support was in the 
evidence of the defendant. This is not a case of mere 
conflict in the evidence. The defendant attempted by evi- 
dence extraneous to the main issue as developed by the 
prosecution to construct a defense to which he thought 
death had removed all likelihood of denial. As said by 
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the court in Beck v. State, 80 Ala. 1: “There is a prin- 
ciple of law, that if a fraud on the court be attempted, 
in the getting up of false testimony, or by any other 
artifice tending, or designed to deceive or mislead, or to 
make the false appear to be the true, and this is know- 
ingly assisted, or procured to be done by the suitor, this 
is a circumstance which the jury may rightly consider, to 
the disadvantage of the party making or assisting in 
such attempt. An honest cause, the law considers, needs 
not the aid of such reprehensible methods. But, to justify 
the application of this principle, there must be some proof 
of it, or testimony of facts or circumstances, tending to 
support such inference. Mere conflict among witnesses 
examined on the opposing side, without more, does not 
and can not raise such inquiry, or bring the principle re- 
ferred to into play.” See also 16 C. J., title “Criminal 
Law,” Sec. 2392, p. 986, n. 59; Id. Sec. 2378, p. 979, n. 
72; Allbritton v. State, 10 So. .(Ala.) 426; Pilger v. Com- 
monwealth, 5 Atl. (Pa.) 309; State v. Ward, 17 Atl. (Vt.) 
482. 

The defendant was privileged to take the stand on his 
own behalf. And having done so he cannot be heard to 
complain that his evidence be measured by a rule of 
credibility which the facts and circumstances of his evi- 
dence warranted. The instruction in no way commented 
upon the evidence. It was but the expression of a rule 
of law determining its credibility, and however harsh it 
was fully merited by all the circumstances of the case. 
The instruction complained of has for its authority the 
case of Allen v. United States, 164 U. S. 492 at 499. There 
the court approving a similar instruction said: “In the 
fifteenth assignment exception is taken to the following 
instruction: ‘You will understand that your first duty 
in the case is to reject all evidence that you may find to 
be false; all evidence that you may find to be fabricated, 
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because it is worthless; and if it is purposely and inten- 
tionally invoked by the defendant it is evidence against 
him; it is the basis for a presumption against him, be- 
cause the law says that he who resorts to perjury, he who 
resorts to subornation of perjury to accomplish an end, 
this is against him, and you may take such action as 
the basis of a presumption of guilt.’ There was cer- 
tainly no error in instructing the jury to disregard evi- 
dence that was bound” (found) “to be false, and the 
further charge that false testimony, knowingly and pur- 
posely invoked by defendant, might be used against him, 
is but another method of stating the principle that the 
fabrication of testimony raises a presumption against 
the party guilty of such practice. 1 Phillips’ Evidence, 
448; State v. Williams, 27 Vermont, (1 Williams,) 724; 
3 Russell on Crimes, 6th ed. 358.” 

All of the exceptions of the defendant have been 
carefully considered, are found to be without merit and 
accordingly overruled. 

H. R. Hewitt, Deputy Attorney General (also on the 
brief), for the Territory. 

W. B. Lymer and Marguerite K. Ashford (Watson & 
Lymer and Marguerite K. Ashford on the brief) for de- 
fendant. 

CONCURRING OPINION OF PERRY, J. 

I concur in the conclusion that the trial judge did not 
err in instructing the jury as follows: “If you find from 
the evidence in this case beyond a reasonable doubt that 
the defense set up by the defendant Truslow is a false 
and fabricated one and if you further find that such false 
and fabricated defense was purposely and intentionally 
invoked by the defendant then you are instructed that 
such a false and fabricated defense forms the basis of a 
presumption against him because the law says that he 
who resorts to perjury to accomplish an end, this is 
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against him and you take such action as the basis of a 
presumption of guilt.” My reason for this concurrence is 
that there was before the jury evidence which was sus- 
ceptible of the inference (a) that Branco’s original author- 
ity to sell at not less than $18 per share was never modified 
and (b) that the defendant’s testimony and defense to 
the effect that this authority was subsequently modified 
was purposely and intentionally false and fabricated. In 
order to support the instruction it is not necessary for 
this court to make a finding, in effect, that the defense 
on this point was in fact false and fabricated nor was it 
necessary in order to justify the giving of the instruction 
that the trial judge should have first found as a fact that 
this defense was false and fabricated. The trial judge 
had not, and this court has not, the power to make this 
finding or any other finding of fact upon this disputed 
issue or upon any other disputed issue in such a case 
as this on trial before a jury. I, therefore, make no find- 
ing, direct or indirect, as to whether the defendant’s 
testimony and defense on the subject above noted was or 
was not false or fabricated. It suffices, to my mind, 
that the state of the evidence was such that the jury 
could have reasonably believed and found, as the verdict 
indicates that it did believe and find, that the defense 
was intentionally and purposely false and fabricated. 
This being the state and the nature of the evidence then 
before the court, it was proper for the trial judge to 
inform the jury of the law which would be applicable if it 
should find that the defense was intentionally false and 
fabricated. It is elementary that it was for the jury 
alone, and not for the presiding judge nor for this court, 
to say whether or not the defense was false and fabricated ; 
but it was for the presiding judge to instruct what the 
applicable law was in the event that the defense should 
be found to be of that nature. I find nothing in the 
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authorities cited in the majority opinion which militates 
against my views here stated, except a general statement 
in 16 C. J. 986 which is not borne out by either of the 
Alabama cases cited in support of the text. 

Upon all other points I concur in the reasoning of the 
majority opinion, as I do also in the conclusion that the 
exceptions should be overruled. 


NOLLE R. SMITH, AKAIKO AKANA, SIMON SMITH 
AND EARL SMITH, COPARTNERS DOING BUSI- 
NESS UNDER THE FIRM NAME AND STYLE 
OF KOOLAU POI AND PRODUCE COMPANY, v. 
LEE CHEE AND CHU MING. 


No. 1414. 


EXCEPTION FROM CIRCUIT COURT First CIRCUIT. 
Hon. J. T. DEBOLT, JUDGE. 


ARGUED FEBRUARY 2, 1923. DECIDED APRIL 28, 1923, 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


Contracts—construction—variance. 

When a written contract is couched in terms which import 
a complete legal obligation with no uncertainty as to the object or 
extent of the engagement it is (in the absence of fraud, accident 
or mistake) conclusively to be presumed that the whole engage- 
ment of the parties and the extent and manner of their under- 
taking were reduced to writing and a contemporaneous oral agree- 
ment will not be permitted to vary or contradict its terms. 


Same—breach—ercuse—nonperformance—subsequent impossibility. 
Plaintiffs and defendants entered into a contract whereby the 
defendants agreed to sell and the plaintiffs to purchase 3000 
bags of taro of the taro to be grown by the defendants in their 
patches at Moanalua and Manoa valley, City and County of Hono- 
lulu; plaintiffs brought an action for damages for nondelivery of 
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taro as demanded. Held: The contract of sale must be deemed 
to be subject to the implied condition that the parties shall be 
excused if before breach performance becomes impossible from 
the perishing of the taro without fault of the vendor. 


SamMEe—actions—pleading—assignment of breach. 


Where the obligation of a vendor to deliver depends upon the 
implied condition that when called for by the vendee the subject 
of the sale shall be in existence a complaint for damages for non- 
delivery is defective which fails to allege that the subject of the 
sale was in existence and capable of delivery when called for 
by the vendee. 


OPINION OF THE COURT BY PETERS, C. J. 


Plaintiffs brought an action at law against defend- 
ants in the first circuit court for damages for the failure 
and refusal by the latter to deliver to them the balance 
of certain taro alleged to have been theretofore sold by the 
defendants to plaintiffs and damages suffered by reason 
of the inferior quality of some of the taro sold and previ- 
ously delivered to them by defendants. The case comes 
here upon exception of plaintiffs to the order of the cir- 
cuit court sustaining defendants’ demurrer to plaintiffs’ 
second amended complaint and dismissing the action. 

Plaintiffy’ cause of action as alleged in their second 
amended complaint is predicated upon two contracts— 
one in writing, a copy of which is attached to the com- 
plaint; the other oral and alleged to have been entered 
into contemporaneously with and collateral to the written 
contract. The written contract purports to be an agree- 
ment by the defendants to sell and the plaintiffs to pur- 
chase during the term thereof 3000 bags (of 100 pounds 
each) of taro growing and thereafter to be grown by de- 
fendants in their taro patches at Moanalua and Manoa 
valley in the City and County of Honolulu, the same to 
be delivered monthly as called for by the plaintiffs in 
quantities of not less than 250 nor more than 600 bags. 
The contemporaneous collateral oral contract is alleged 
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in the complaint to have been “that if the defendants did 
not raise sufficient taro on their Moanalua and Manoa 
valley property to fulfill their contract with the plain- 
tiffs, they would resort to their taro patches at Kailua 
and Kahaluu and other taro patches that they owned 
on the Island of Oahu, and that if all the taro patches 
owned by them did not provide sufficient taro for the ful- 
fillment of their contract with plaintiffs, they, the 
defendants, would go out in the open market and pur- 
chase whatever taro was necessary to fulfill the terms and 
conditions of their contract with the plaintiffs.” 

But one of the several grounds of demurrer to the 
second amended complaint need be considered. We 
quote the same in full: “That said second amended com- 
plaint on file herein in this court and cause does not set 
forth facts sufficient to constitute a cause of action against 
the defendants” (naming them) “or either or them in 
that: (a) Plaintiffs fail to set forth facts showing that 
defendants, or either of them, raised at defendants’ 
Moanalua and Manoa Valley properties, sufficient taro 
to fulfill the terms and conditions of the alleged contract 
referred to in said complaint.” 

It is elementary that where a written contract pur- 
ports on its face to be a complete and final settlement of 
the whole transaction between the parties without any 
uncertainty as to the object or extent of the engagement 
it is conclusively presumed that the whole engagement 
of the parties and the extent and manner of their under- 
taking are contained therein and a contemporaneous 
oral agreement pertaining to the same subject-matter as 
the written contract cannot be resorted to to vary or alter 
the terms of the latter. 22 C. J., title “Evidence,” Sec. 
1662 et seq., p. 1245 et seq.; Fraise v. Kealoha, 1 Haw. 
48; Magnin v. Furgie, 4 Haw. 467; Matson v. Aiona, T 
Haw. 158; Davis v. Milis, 21 Haw. 167; Seite v. Brewers’ 
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Refrigerating Machine Co., 141 U. S. 510, 517. In the 
last named case the court said: “Undoubtedly the exist- 
ence of a separate oral agreement as to any matter on 
which a written contract is silent, and which is not in- 
consistent with its terms, may be proven by parol, if 
under the circumstances of the particular case it may 
properly be inferred that the parties did not intend the 
written paper to be a complete and final statement of the 
whole of the transaction between them. But such an 
agreement must not only be collateral, but must relate 
to a subject distinct from that to which the written con- 
tract applies; that is, it must not be so closely connected 
with the principal transaction as to form part and parcel 
of it. And when the writing itself upon its face is 
couched in such terms as import a complete legal obligation 
without any uncertainty as to the object or extent of the 
engagement, it is conclusively presumed that the whole 
engagement of the parties, and the extent and manner 
of their undertaking, were reduced to writing. Greenl. 
Ev. Sec. 275.” 

The plaintiffs in their complaint quote the following 
clause contained in the written contract: “That whereas, 
parties of the second part are raising taro which they 
desire to sell to parties of the first part, at Moanalua and 
Manoa valley, City and County of Honolulu, and parties 
of the first part desire to purchase a portion of said taro” 
and in that connection allege that this clause “in no way 
limited the taro to be furnished by the defendants to 
the plaintiffs to the Moanalua and Manoa valley taro, 
but was incorporated in said contract merely for the pur- 
pose of describing where the taro should be delivered to 
plaintiffs by defendants, it having been expressly under- 
stood and agreed, as above set forth, at the time said con- 
tract was entered into, that the defendants would draw 
from all of their taro patches if it became necessary and 
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if there was not sufficient taro raised by defendants to 
fulfill their contract with plaintiffs, that defendants would 
go out into the open market and buy whatever taro was 
necessary to fulfill their contract with the plaintiffs.” 
In other words, that the written contract between the 
parties was uncertain and ambiguous and the alleged 
oral contract should be resorted to to show the true 
intent of the parties. With this we cannot agree. The 
clause of the written contract heretofore quoted admits of 
no such interpretation. The plain import of the language 
is that the defendants desired to sell and the plaintiffs 
to buy the defendants’ taro growing and to be grown in 
their Moanalua and Manoa valley patches. This conclu- 
sion is inevitable when this language is considered in 
connection with the further provisions contained in the 
written contract that delivery of the taro was to be made 
by defendants to the plaintiffs “within easy access to 
Puloa road at their” (the defendants’) “Moanalua patches 
and the government road in Manoa valley at their Manoa 
valley patches;” that plaintiffs “will accept and haul 
away same” (taro) “from the Moanalua and Manoa prop- 
erty ;” that weights of taro were to be made and accepted 
at the scales owned by the defendants “at their property 
in Moanalua and Manoa valley; and finally that the 
plaintiffs should “have an option of making a contract” 
with similar terms except as to price, which was to be 
mutually agreed upon, for the defendants’ “taro crop of 
1922.” 

The written contract was not drawn with that preci- 
sion, perhaps, of which the subject was capable but it 
leaves no room for doubt or surmise as to the intent of 
the parties. No ambiguity is present. In terms clear 
and unambiguous it refers solely to the taro to be grown 
by defendants upon their Moanalua and Manoa valley 
properties and those alone. It apparently was intended 
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to embrace the entire agreement between the parties. Its 
language imports a complete legal obligation. The alleged 
oral contract does not relate to a subject-matter distinct 
from that to which the written contract applies and is 
inconsistent with its terms and it is to be presumed that 
had the parties intended to contract in relation to all the 
taro to be raised by them not only at Moanalua and 
Manoa valley but also at Kailua and Kahaluu, and in the 
event of the taro grown in these patches being insufficient 
that the defendants would be obliged in order to fulfill 
deliveries to resort to the open market, they would have 
included such provisions in apt and unambiguous terms. 
The reference in the complaint to the alleged contempo- 
raneous oral agreement is practically a concession that 
the written contract. does not, and was not intended by 
the parties to include the taro to be grown at Kailua or 
Kahaluu or to be secured by the defendants in the open 
market but refers solely to taro to be grown by the de- 
fendants at Moanalua and Manoa valley. The written 
contract being clear and unambiguous evidence of the 
oral contract would not have been admissible and hence 
the allegations contained in the complaint setting forth 
the terms of the alleged oral contract cannot assist the 
plaintiffs. Their rights are to be determined solely upon 
the terms of the written contract. 

The subject of the contract was 3000 bags of taro of 
100 pounds each—a portion of the taro that the defend- 
ants might raise on their Moanalua and Manoa valley 
properties. From the perishable nature of the subject: 
of the contract it must be taken to be subject to the im- 
plied condition that the vendor should be excused if before 
breach performance became impossible from the perishing 
of the taro without fault of the vendor. Howell v. Coup- 
land, L. R. 1 Q. B. D. (1876) 258; Ontario Deciduous Fruit 
Growers’ Ass’n V. Cutting Fruit Packing Co., 134 Cal. 
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21; Browne v. United States, 30 Ct. Cl. 124; Pearson v. 
McKinney, 160 Cal. 649, 117 Pac. 919; Losecco v. Gregory, 
108 La. 648, 32 So. 985; Whipple v. Lyons Beet Sug. Ref. 
Co., 118 N. Y. S. 338. Moreover, the obligation of the 
vendors to deliver depending as it did upon this implied 
condition, in order to recover damages the vendees must 
in the assignment of the defendants’ breach allege that at 
the time that they called for delivery of taro by defendants 
there was a present ability to deliver the same from taro 
growing or grown by defendants upon the Moanalua or Ma- 
noa valley properties of the latter. This the complaint fails 
to do and to that extent fails to state facts sufficient to 
entitle the plaintiffs to recover. Where the obligation of 
a vendor to deliver depends upon the implied condition 
that when called for by the vendee the subject of the sale 
shall be in existence and capable of delivery a complaint 
for damages for nondelivery is defective which in assign- 
ing the breach of the vendor fails to allege that the subject 
of the sale was in existence and capable of delivery when 
called for. 

No point was made by the appellants as to the suffi- 
ciency of the complaint in respect to their right to recover 
for the delivery to them by the defendants, as alleged, of 
“small and rotten” taro and hence no opinion is expressed 
thereon. 

The exception of the plaintiffs is overruled. 

W. B. Pittman (Pittman & Brooks on the briefs) for 
plaintiffs. 

A. Withington (Roberison & Castle on the brief) for 
defendants. 


RE CROWELL LATE A MINOR, 27 Haw. 129. 129 
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IN THE MATTER OF THE GUARDIANSHIP OF 
MAUD K. CROWELL, LATE A MINOR. 


No. 1461. 


APPEAL FROM CIRCUIT JUDGE First CIRCUIT. 
Hon. J. R. DESHA, JUDGE. 


ARGUED APRIL 27, 1923. DECIDED APRIL 28, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


APPEAL AND ERrror—enforcement of decree pending appeal—ezemption 
of guardian from requirement of a bond. 


The provisions of section 2510, R. L. 1915, do not exempt a 
guardian from the necessity of filing a bond to prevent the en- 
forcement, pending appeal by him, of a decree of the judge of the 
division of domestic relations of the first judicial circuit settling 
the final accounts of the guardian and ordering him to pay forth- 
with to the ward the amount found to be due the ward, 


OPINION OF THE COURT BY PETERS, C. J, 


On December 1, 1922, the judge of the division of do- 
mestic relations of the first judicial circuit in the matter 
of the final accounts of the former guardian of the estate 
of Maud K. Crowell, while a minor, entered his decree 
wherein and whereby he adjudged that the “late guardian, 
or pretending guardian, of the said Maud K. Crowell, as 
such has funds in his hands payable and distributable to 
the said Maud K. Crowell in the sum of $1266.24” and 
ordered that the said former guardian “forthwith pay the 
said sum of $1266.24 to the said Maud K. Crowell.” From 
this decree the former guardian appealed. Pending said 
appeal, the decree remaining unsatisfied, upon application 
of the ward the judge of the division of domestic rela- 
tions on December 21, 1922, pursuant to the provisions of 


section 2510, R. L. 1915, for good cause thereto shown, 
9 
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did enter his further decree wherein and whereby he did 
order “that execution may issue and other appropriate 
action be taken for the enforcement of said decree of De- 
cember 1, 1922, unless” the former guardian “shall, on or 
before Tuesday, the 2nd day of January, 1923, deposit a 
bond in the within court and cause in the sum of Twenty- 
six Hundred Dollars ($2600.00) with such sureties as 
shall be approved by me, said bond to be conditioned for 
the prosecution of the appeal herein without delay and 
for the payment of the said sum of $1266.24, or such part 
thereof as may be affirmed against him in the appellate 
court.” 

_ From this decree of December 21 the former guardian 
also perfected an appeal to this court. The cause was 
submitted in this court both upon the merits and upon 
motion by appellee to dismiss the appeal, but due to our 
conclusion that the decree appealed from must in any 
event be affirmed we deem it unnecessary to consider the 
motion. 

Appellant contends that his appeal from the decree 
of December 1, 1922, was taken in his official capacity as 
guardian and hence under the provisions of section 2510, 
R. L. 1915, he is exempted from depositing a bond to pre- 
vent the enforcement of such decree. 

It is true that section 2510, R. L. 1915, exempts 
guardians acting in their official capacity from the re- 
quirement of depositing a bond to stay the enforcement 
of a decree pending appeal. But the appellant is here 
in his individual and not in his official capacity. The pro- 
ceeding before the judge of the division of domestic rela- 
tions for final accounting and distribution was one as 
between himself and his ward. The decree determined 
appellant’s personal liability to his ward and the order 
directing him to pay the balance found due to his ward 
runs against him personally. It is not the case of a 
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judgment secured by a stranger against the ward from 
which the ward by her guardian perfects an appeal. The 
settlement of the accounts, the finding that there is money 
due from the guardian to the ward and the order that the 
guardian pay the amount so found to be due forthwith to 
the ward—these are matters as between the ward and 
the guardian and affect each personally. The decree 
appealed from is in favor of the ward and against the 
guardian. The ward is not the appellant. The guardian 
is the appellant and his ward is the appellee. Appellant 
is acting in his individual capacity and upon his own re- 
sponsibility and for his own benefit and not for or on 
behalf of the ward, nor for her benefit nor for the benefit 
of her estate. Where accounts of a guardian have been 
settled and a balance of money is found to be in the hands 
of the guardian belonging to the ward and such balance 
is ordered distributed to the ward the decree is a personal 
one against the guardian and any appeal taken by him 
to review such decree is taken by him personally and in- 
dividually and not in his official capacity as guardian. 

The decree appealed from of December 21, 1922, is 
affirmed, with direction to the judge of the division of 
domestic relations of the first judicial circuit to enlarge 
the time within which the appellant may deposit the re- 
quired bond. 

W. C. Achi, Guardian (also on the brief), in person. 

H. R. Hewitt, Deputy Attorney General (also on the 
brief), for the ward. 
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H. FOCKE AND H. M. VON HOLT, TRUSTEES 
UNDER THE WILL AND OF THE ESTATE OF 
JAMES GAY, DECEASED, v. LLEWELLYN NA- 
PELA GAY, ET AL. 


No. 1445. 


APPEAL FROM CIRCUIT JUDGE FIRST CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ARGUED Marcu 5, 1923. Decipen May 1, 1923. 


PETERS, C. J., PERRY, J., AND CIRCUIT JUDGE ANDRADE 
IN PLACE OF LINDSAY, J., DISQUALIFIED. 


Inrants—actions—guardian ad litem—powers and duties—appeals. 


A guardian ad litem has not only the power but it is his duty 
in a proper case to seek review of a decree adverse to his ward 
if he believes in good faith that the court rendering the decree 
has committed error and an appeal is necessary for the protection 
of the interests of his ward. 


SamEe—same—same—same—employment of attorneys—reimbursement 
for reasonable expenses of appeal. 

In a proper case leave should be granted a guardian ad litem, 
who has perfected an appeal on behalf of his wards from a decree 
of this court to the ninth circuit court of appeals, to employ San 
Francisco counsel to assist him in the preparation of appellants’ 
brief and to present the cause on appeal before the appellate 
court. Likewise the guardian should be reimbursed for his rea- 
sonable costs and expenses incurred in the prosecution of such 
appeal, 


OPINION OF THE COURT BY PETERS, C. J. 


After this court had declined to consider the motion 
of the guardian ad litem of the minor respondents for 
allowance of expenses on appeal to the United States 
circuit court of appeals of the ninth circuit for leave to 
engage counsel to represent the guardian before the ap- 
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pellate court (26 Haw. 623) the guardian renewed his 
motion, with but minor exceptions, in substantially the 
same form before a judge of the circuit court of the 
first circuit, the court of his original appointment. The 
motion was denied and the matter is again before us for 
review upon appeal by the guardian. 

The motion involves the preliminary question of the 
authority of the guardian ad litem to take an appeal on 
behalf of his wards and his good faith in so doing. 
Favorable action upon any of the items involved in the 
motion would be tantamount to a ratification of the 
guardian’s actions in prosecuting the appeal. 

A guardian ad litem has not only the power but it is 
his duty in a proper case to seek review of a decree ad- 
verse to his ward if he believes in good faith that the 
court rendering the decree has committed error and an 
appeal is necessary for the protection of the interests of 
his ward. The guardian ad litem herein is an attorney of 
this court and the record discloses that in procuring the 
appeal he acted not only upon his own judgment but also 
upon that of his former associate in the case who advised 
him that in his (the associate’s) opinion this court had 
committed error in the entry of the decree from which 
the appeal was prosecuted. From an examination of the 
record upon the motion and an examination of the briefs 
and the opinion of this court upon the merits of the case 
itself it would appear that the guardian ad litem acted 
in good faith in prosecuting the appeal on behalf of his 
wards. 

Nor should the prosecution of the appeal be hampered 
or obstructed in any way. The utmost latitude consistent 
with the duties that the guardian ad ljtem owes his wards 
and the court of his appointment should be accorded him 
in determining the means to be employed to render the 
appeal effective. The guardian according to his verified 
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motion and his evidence given in support thereof deems 
it necessary in his opinion to employ San Francisco 
counsel to assist in the prosecution of appellants’ 
brief and to present the cause on appeal before the 
appellate court. While the name of the guardian ad 
litem appears on the brief in this court and he per- 
sonally presented the same upon the oral argument 
it is not uncommon for counsel, however learned, to 
secure assistance in the preparation of briefs on appeal. 
The desire for assistance may be especially acute where 
counsel, confident of the merits of his client’s cause, has 
been unable to convince the intermediate appellate court 
thereof and further review is sought in the court of last 
resort. Morover, while some causes on appeal from this 
jurisdiction to the ninth circuit court of appeals are sub- 
mitted simply on the briefs filed, it is a matter of common 
knowledge that in the majority of cases San Francisco 
counsel are employed to represent the appellant before the 
appellate court. Though the time allowed for argument 
in the circuit court of appeals under its rules is quite 
brief appellees may be represented by counsel who may 
insist upon oral argument, in which event personal repre- 
sentation of the appellants upon submission might be ad- 
visable. Again, there may be reason to believe that the 
short period of time intervening between the time required 
by the rules for the filing of appellees’ brief and the time 
of oral argument makes it advisable to have counsel 
familiar with the issues on the ground to be both able 
and available to make reply to any additional points that 
the reply brief might raise. Other contingencies equally 
persuasive might be stated. Obviously it would be less 
expensive to engage attorneys in San Francisco than for 
the guardian or some other attorney resident in Honolulu 
to leave his practice and go to San Francisco to present 
the appeal. Economy would therefore also seem to coun- 
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sel the employment of San Francisco attorneys. Under 
all the circumstances we feel that the guardian ad litem 
should be granted leave to employ San Francisco counsel 
to assist in preparing appellants’ brief and representing 
appellants in said cause before the appellate court. 

The foregoing, however, is not to be taken as approv- 
ing in any way the maximum fee suggested in connection 
with such employment. The fees to which San Francisco 
counsel retained by the guardian ad litem may become 
entitled will properly come up when application is made 
to the court of the guardian’s appointment for reimburse- 
ment or allowance therefor. 

We think the lower court also erred in denying reim- 
bursement of the guardian for his reasonable expenses 
thus far incurred. These include the items of $10 for 
premium upon a bond on appeal; $2.40 for certified copies 
of orders extending time to file record on appeal; $1 for 
affidavits; $1.60 for cable to San Francisco and $.60 for 
postage. The guardian having taken the appeal in good 
faith he should be reimbursed in the amount of his reason- 
able costs and expenses incurred in that behalf. 

Advances for the estimated costs of preparation and 
printing of the record on appeal and for the printing of 
appellants’ brief were properly denied. The propriety 
of ordering advances to be now made to cover these items 
or making any order in advance of the service being 
rendered and of a determination of the reasonableness 
of the charges made therefor was fully discussed in our 
opinion on the former motion made in this court and re- 
quires no enlargement here. 

The court refrains at this time from determining 
against whom or against what fund counsel fees for San 
Francisco counsel or the amounts of reimbursement for ex- 
penses of the guardian thus far incurred should be charged. 
Consideration of this phase of the question would more 
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appropriately come up on the determination by the appel- 
late tribunal of the merits of appellants’ appeal. 

A decree consistent with the views herein expressed 
will be signed upon presentation. 

W. L. Stanley (E. A. Moté-Smith with him on the 
brief) for the trustees. 

L. J. Warren (W. O. Smith with him on the brief) 
for the life tenants. 

H. Edmondson, Guardian ad litem (also on the 
briefs), in person. 


IN THE MATTER OF THE ESTATE OF H. WIL- 
HELM WOLTERS, DECEASED. 


No. 1392. 


RESERVED QUESTIONS FROM CIRCUIT JUDGE FIRST CIRCUIT. 
Hon. J. T. DEBOLT, JUDGE. 


SUBMITTED FEBRUARY 9, 1923. Decwep May 2, 1923. 


PERRY AND LINDSAY, JJ., AND CIRCUIT JUDGE BANKS 
IN PLACE OF PETERS, C. J., DISQUALIFIED. 


Wiiis—probate, establishment and annulment—questions for de- 
termination. 


The validity and effect of particular provisions of a will are 
not determined by its admission to probate but are open to liti- 
gation in other proceedings. 


SamME—requisites and validity—partial invalidity. 

The inclusion in a will of particular bequests that are invalid 
because contrary to statute or to public policy does not invalidate 
the whole will or other particular bequests which are in them- 
selves in every way unobjectionable to law.—when the valid pro- 
visions can be separated from the invalid and upheld without 
doing injustice to any of the beneficiaries under the will or 
defeating the general intent of the testator. 


ESTATE OF WOLTERS, 27 Haw. 136. 137 
OPINION OF THE COURT BY PERRY, J. 


Upon an agreed statement of facts, five questions of 
law have been reserved by the probate judge for the con- 
sideration and determination of this court. The facts, 
substantially, are these: 

H. Wilhelm Wolters, an American citizen and a resi- 
dent of Honolulu, died in Honolulu on December 15, 
1918, leaving both real and personal property within the 
Territory of Hawaii. On August 4, 1917, he executed 
a last will duly attested by two competent witnesses and 
otherwise executed with all of the formalities required by 
law for a valid will. The provisions of the will were 
briefly as follows: (1) a direction for the payment of all 
just debts and funeral expenses; (2) a bequest of 25 
shares of Oahu Sugar Company stock to testator’s brother, 
Carl Wolters, then residing in San Francisco, California; 
(3) a bequest of 25 shares of Oahu Sugar Company stock 
to another brother, Hermann Wolters, then residing at 
Kealia, Kauai; (4) a bequest of 25 shares of Oahu Sugar 
Company stock to a nephew; (5) a bequest of 25 shares 
of Oahu Sugar Company stock to a niece; (6) a bequest 
to Diedr. Harves, then residing in Bremen, Germany, of 
50 shares of Oahu Sugar Company stock “in appreciation 
of having given much attention and care to our family 
burial ground in Bremen” and in consideration of future 
care of the same; (7) a devise and bequest to Jose Cae- 
tano, a resident of Honolulu, of 100 shares of Oahu Sugar 
Company stock, a lot on Green and Kapiolani streets, 
Honolulu, then last assessed for taxation purposes at 
$8725, and a lot on Tantalus, Oahu, then last assessed 
for taxation purposes at $700; (8) a bequest to the Bre- 
mer Handels Museum in Bremen, Germany, of all of the 
testator’s collection of postage stamps, “upon trust to 
hold the same in perpetuity under the name of Wilhelm 
Wolters Collection;” (9) a bequest to the Bremer Han- 
dels Museum of the sum of $5000 upon trust to invest the 
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same and to apply the interest and as much of the capital 
as necessary to the classification, maintenance, preserva- 
tion and extension of the said collection; (10) a devise 
and bequest of all of the remainder of the property of the 
testator to Jose Caetano, C. C. von Hamm, James L. 
Cockburn and John L. Fleming, all residents of Honolulu, 
and Hermann Wolters, residing at Kealia, Kauai, as trus- 
tees to hold the same for the period of ten years from the 
date of the death of the testator, upon the following 
trusts and for the following purposes: (a) to pay each 
year out of the net income to the testator’s brother Carl, 
of San Francisco, an annuity of $500, to his brother Her- 
mann at Kealia an annuity of $500, to his nephew 
William an annuity of $250, to his niece Helene an an- 
nuity of $250 and to Jose Caetano an annuity of $500,— 
with a proviso that in case the net income in any year 
should be insufficient to pay the annuities, then to dis- 
tribute the net income of that year proportionally among 
the said annuitants; and (b) upon the expiration of the 
trust term of ten years, to transfer, pay over and deliver 
to the Free and Hansa Town of Bremen, Germany, the 
residuary trust estate together with the accumulated in- 
come therefrom “for the benefit of such institutions, public 
or private, scientific, educational or charitable, which may 
be beneficial to the population of Bremen as may be 
decided upon from time to time by the proper authorities 
of the said Free and Hansa Town of Bremen.” 

There is a further provision in the will appointing Jose 
Caetano, C. €C. von Hamm, James L. Cockburn, John L. 
Fleming and Hermann Wolters as executors of the will. 

At the time of the making of the will under considera- 
tion, the testator knew that he was suffering from tuber- 
culosis and this disease caused his death on the date above 
stated. Upon the presentation of the will for probate a 
contest was filed and is being maintained against its pro- 
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bate by the brother, Hermann Wolters, who, in the ab- 
sence of a will, would inherit as one of the heirs at law. 

The reserved questions are as follows: 

1. Should the said alleged will be denied probate by 
reason of the attempted legacies provided by the eighth 
and ninth items of said alleged will to the said Bremer 
Handels Museum or by reason of any of the said legacies? 

2. Should the said alleged will be denied probate by 
reason of the attempted residuary trust in favor of said 
Free and Hansa Town of Bremen, provided by the tenth 
item of said alleged will? 

3. Should the said alleged will be denied probate by 
reason of the said attempted legacies to said Bremer 
Handels Museum and said attempted residuary trust in 
favor of said Free and Hansa Town of Bremen? 

4. Should the legacies in said will to the Bremer Han- 
dels Museum be declared void as an attempted transfer 
of property to an enemy of the United States in time of 
war? 

5. Should the residuary trust in said will in favor of 
the Free and Hansa Town of Bremen be declared void as 
an attempted transfer of property to an enemy of the 
United States in time of war? 

The contention of the contestant is that the execution of 
the will by the testator at a time when the United States 
was at war with Germany was a violation of the Espio- 
nage Act passed June 15, 1917 (Fed. Stats. Ann., 1918 
Suppl., p. 123), and of the amendments thereto of May 
16, 1918 (Ib. p. 122), and of the Trading with the Enemy 
Act of October 6, 1917 (Jb. p. 846), was in violation of 
public policy, was an act favoring and tending to give 
comfort as well as financial aid to the enemy and con- 
stituted a breach of the duty of allegiance which the 
testator owed to the United States. An argument upon 
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these points is presented at length in the various briefs 
on behalf of the contestant. 

While the admission of a will to probate “operates as 
an adjudication that it was duly executed and attested as 
a will, and was not forged, or procured by fraud; that 
the testator had sufficient mental capacity to make a will, 
was of testamentary age, and had authority to dispose of 
property by will; and that the attesting witnesses were 
competent and credible,” (23 A. & E. Ency. L. 134) and 
while perhaps also it operates as an adjudication that the 
whole will is not for any other reason void, it is equally 
well established that “since courts of probate are not 
courts of construction, the validity and effect of the pro- 
visions of a will are not determined by its admission to 
probate, but are open to litigation in other proceedings.” 
Ib. 135. In other words, “in proceedings to probate a will, 
the only proper and necessary matters for consideration 
and determination are the testamentary capacity of the 
testator, the due execution of the will in accordance with 
the statutory requirements, and the presence or absence 
of fraud, mistake, or undue influence; matters of inter- 
pretation and construction, as well as the validity of 
particular bequests and devises, are not involved and are 
without the power of the court to consider and deter- 
mine.” 40 Cyc. 1231. This is familiar law within this 
jurisdiction. It does not seem to be disputed by the con- 
testant. It is urged, however, on his behalf that the whole 
will is void because it was executed in violation of our 
statutes and of public policy and because that is void 
which is prohibited by the law. It is entirely clear that 
if the devises of realty and the bequests of personalty 
to Jose Caetano, an American citizen residing in the 
Territory of Hawaii, and the bequests of Oahu Sugar 
Company stock to the brothers Carl and Hermann, both 
residents of the United States, (whether the nephew 
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William and the niece Helene were at the date of the 
death of the testator residents of the United States or of 
Germany does not appear from the record) had stood by 
themselves in a will without the accompaniment of the 
alleged objectionable clauses of this will, such devises 
and bequests to Caetano and to the two brothers would 
have been valid and in every way unobjectionable to the 
law. No contention is made by the contestant to the con- 
trary. There is nothing in the Espionage Acts or in the 
Trading with the Enemy Act either expressly or by im- 
plication curtailing the right of an American citizen even 
though of German descent to make a will. Assuming but 
not deciding that the arguments are sound which are ad- 
vanced on behalf of the contestant concerning testamen- 
tary gifts to Germany or to one of her constituent states 
or to a museum or other educational institution within 
her borders or to persons resident in Germany, the result 
would be at most that any particular devise or bequest to 
the prohibited beneficiaries would be invalid but in no 
event would the presence of any such invalid provisions 
render, in our opinion, the whole will void or invalidate 
the other provisions which, if standing alone, would have 
been entirely unobjectionable to the law and valid. “It 
is a rule of general application that if a will is valid as 
to some of its provisions and invalid as to others, and the 
valid provisions can be separated from the invalid, and 
upheld without doing injustice to any of the beneficiaries 
under the will, or defeating the general intent of the 
testator, the will must be sustained in so far as it is 
valid.” 40 Cyc. 1080. Should Jose Caetano, an Ameri- 
can citizen residing in America and an entirely innocent 
beneficiary, be denied the benefit of the devises and be- 
quests in his favor, important as they may well be to 
him, simply because in some of the other clauses of the 
will futile efforts were made by the testator to devise or 
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bequeath in violation of law or of public policy (if he 
did)? Should other equally innocent beneficiaries be 
denied the benefit of the provisions which the testator 
made for them? We know of no statute and of no prin- 
ciple of law or of justice or of logic requiring any such 
result upon the facts of this case. 

Continuing the assumption above indulged in of in- 
validity of some of the provisions of the will, it is im- 
material that 96.41% of the value of the estate of the 
decedent would pass under the alleged invalid provisions. 
The validity of the provisions made in favor of innocent 
American citizens cannot be tested by any such theory of 
percentages. 

We express no opinion as to the applicability of the 
Espionage Acts or of the Trading with the Enemy Act 
or of the considerations of public policy and individual 
duty which have been invoked to the provisions of the 
will in favor of the museum or of the Free and Hansa 
Town of Bremen. That question does not arise upon a 
petition for the admission of the will to probate. 

The first, second and third questions are answered in 
the negative. The fourth and fifth are left unanswered. 

Robertson & Castle and H. Holmes, for temporary 
administrators. 

Frear, Prosser, Anderson & Marr and Thompson, 
Cathcart & Ulrich for contestant. 

Smith & Wild for Free and Hansa Town of Bremen. 

E. A. Mott-Smith for the alien property custodian. 
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IN THE MATTER OF THE APPEAL OF JAMES A. 
THOMPSON, CLERK OF THE SUPREME COURT 
OF THE TERRITORY OF HAWAII, FROM A DE- 
CISION OF THOMAS TREADWAY, AUDITOR OF 
THE TERRITORY. 


No. 1489. 


MoTION To DISMISS APPEAL. 


ARGUED APRIL 30, 1923. Decwep May 4, 1923. 


PERRY AND LINDSAY, JJ., AND CIRCUIT JUDGE BANKS IN 
PLACE OF PETERS, C. J., DISQUALIFIED. 


APPEAL AND Erron—decisions reviewable—ruling of auditor refusing 
to certify public contract. 


A public accountant who deems himself aggrieved by the 
refusal of the auditor of the Territory to indorse on a public 
contract his certificate that there is an available and unexpended 
appropriation or balance of an appropriation sufficient to cover 
the amount required by the contract, is authorized under section 
1406, R. L. 1915, to appeal from such ruling to the justices of 
the supreme court. 


OPINION OF THE COURT BY PERRY, J. 


This is an appeal from the ruling of the auditor of 
the Territory. The appellant entered into a contract with 
the Honolulu Star-Bulletin, Limited, for the printing and 
binding of volume 27 of the reports of the supreme court 
of the Territory and, after the contract had been executed 
in writing by both parties thereto, submitted the same 
to the auditor with the request or “demand,” as it is 
called in the appeal, that the auditor indorse thereon his 
certificate that there was then an available unexpended 
appropriation or balance of an appropriation over and 
above all outstanding contracts sufficient to cover the 
amount required by the contract. The auditor thereupon 
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consulted the attorney general and received from him 
an opinion to the effect that the contract “does not comply 
with chapter 100 of the Revised Laws concerning the reg- 
ulation of expenditure of public money,” the reasons 
of the attorney general being set forth in his written 
opinion. The auditor returned the contract without his 
certification to the appellant. This is the ruling or de- 
cision appealed from. The appellee moves to dismiss the 
appeal on the ground that the “same is not authorized by 
law.” 

The statutory provision under which appeals from the 
rulings of the auditor are allowed to the justices of this 
court is section 1406, R. L. 1915, which reads as follows: 
“In case of any question or difference of opinion arising 
between the auditor and any officer of the Territory re- 
garding the proper appropriation to which any item or 
amount of expense shall be charged, or any other matter 
regarding the construction of this chapter or the authority 
vested in either of them by said chapter, and in all cases 
where a sum of money shall be disallowed by the auditor 
in consequence of the absence of a written voucher, or 
upon an imperfect voucher or an incorrect certificate, or 
if any person or public accountant feel aggrieved by any 
decision of the auditor, in the rejection or the surcharge 
of the returns or refusal to approve or allow any de- 
mand presented by such public accountant or person, any 
of the parties concerned may appeal from such decision to 
the justices of the supreme court, who after such investiga- 
tion as shall by them be considered equitable, may make 
such order directing the relief of the appellant in whole 
or in part as shall appear to the said justices to be just 
and reasonable, and the decision of the said justices shall 
be final and binding upon all parties, and they shall 
govern themselves accordingly. If the demand of the 
officer, bill, claim of any person, or the return of any 
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public accountant be approved, in whole or in part by the 
said justices, they shall so indorse their findings on the 
same and it shall thereafter be presented to the auditor, 
who shall enter it in the proper book in like manner as 
other demands and an indorsement must be made by the 
auditor of its having been so entered before it can be 
paid.” 

The claim of the appellant is that the appeal is au- 
thorized by the provision that “if any person or public 
accountant feel aggrieved by any decision of the auditor 
in the * * * refusal to approve or allow any demand 
presented by such public accountant or person, any of the 
parties concerned may appeal from such decision to the 
justices of the supreme court” and the claim of the ap- 
pellee is that the “demand” referred to in this last quoted 
provision is merely a demand for money and does not 
include a demand, such as that in the case at bar, for a 
certification of the contract to the effect that the expendi- 
ture called for by it is covered by an existing and un- 
expended appropriation. 

There can be no doubt that the word “demand” is 
capable of the broad interpretation, contended for by ap- 
pellant, importing a request not only for the payment of 
money but also for the performance of any other duty im- 
posed by law upon the auditor. So also there can be no 
doubt that the word is susceptible of the narrower mean- 
ing of a request for the payment of money. Whether it 
is used in the one sense or in the other must depend in 
any given case upon the context and other surrounding 
circumstances. In order to arrive at a correct under- 
standing of the meaning contemplated in the present in- 
stance it is necessary to consider not only the remaining 
language of section 1406 but also the other provisions of 
the statutes conferring powers and duties upon the 


auditor and upon other public officials with whom he 
10 
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comes in contact in the performance of his duties. The 
whole of chapter 99 of the Revised Laws is devoted to a 
statement of some of these relations and duties of the 
auditor and other public officials. It clearly appears 
from that chapter, as stated by Robertson, C. J., in the 
case of Cummins, 20 Haw. 518, 524, that “by virtue of his 
position the auditor of the Territory is the public guard- 
ian of the expenditure of the people’s money.” The 
chapter provides inter alia that the auditor shall be the 
general accountant of the Territory; that it shall be his 
duty to audit and cause to be recorded every receipt and 
disbursement of money made to,-by or through the treas- 
ury; that he shall have complete supervision of all terri- 
torial accounts; that he shall have power to withhold his 
approval when necessary to prevent the misappropriation 
of public funds as well as the disbursement of public 
moneys in excess of specific appropriations; that he may 
establish throughout all departments and bureaus of the 
Territory a system of public accounting; that it shall be 
his duty to make from time to time a thorough inspection 
of the accounts of all public accountants and make record 
of the results of such inspections; that he may require 
any and all public accountants to appear personally before 
him at any time and place and to produce to him all ac- 
counts, books and papers in the possession or control of 
such persons and may cause extracts to be taken from 
any such book, paper or record; that he may examine all 
accounts received by him from public accountants and 
compare the same with cash receipts and vouchers and 
may approve or disapprove such accounts in whole or in 
part and disallow and surcharge any such public account- 
ant for all sums wilfully or negligently omitted to be re- 
ceived or collected by him which under any law or regu- 
lation it was his duty to receive or collect and may 
enforce all such unsatisfied surcharges against any public 
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accountant and may call for further accounts, vouchers, 
statements and explanations from public accountants as 
he may think necessary and may then allow or disallow 
or surcharge as he may find proper and may until com- 
pliance with such orders withhold any salary or other 
moneys that may be due or payable to any such account- 
ant; that he shall keep in his office in a convenient form 
for easy reference a correct list of all territorial settle- 
ments, salaries, pay rolls, subsidies, rents, contracts and 
all bids for material and supplies; and that he shall keep 
a complete system of bookkeeping. In addition the same 
chapter specifically provides that the “auditor shall per- 
form such other duties pertaining to his office as the 
legislature may require or direct.” (Sec. 1380.) In sec- 
tion 1384 “all persons who, by any law, regulation or ap- 
pointment are charged with the duty of collecting or re- 
ceiving revenue or other moneys on account of the Terri- 
tory, or with the duty of disbursing moneys on account of 
the public service” are defined to be “public accountants” 
and are required to “perform all such duties and render 
such accounts as this chapter prescribes and as the treas- 
urer and auditor shall from time to time direct.” In 
chapter 100 (Sec. 1420) it is provided that “no such con- 
tract” (referring evidently to contracts involving $1000 
or more) “shall be binding or of any force unless the 
auditor of the Territory * * * shall indorse thereon his 
certificate that there is an available unexpended appro- 
priation or balance of an appropriation over and above all 
outstanding contracts sufficient to cover the amount re- 
quired by such contract.” It was in pursuance of this last 
quoted provision that the appellant in the case at bar re- 
quested or “demanded” of the auditor certification of the 
printing contract in question. 

We are of the opinion that the word “demand,” in the 
phrase under consideration in section 1406 was used in 
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its broader sense and was not intended by the legislature 
to refer merely to demands for money. Many reciprocal 
duties, obligations and responsibilities as between the 
auditor and public accountants are contemplated and 
provided for in chapter 99 and in mahy if not in all 
instances there referred to the auditor is given the power 
to examine, supervise and contro] the methods of public 
accountants in the transaction of public business as well 
as to otherwise guard against unlawful expenditures of 
public moneys. Section 1420 was intended to provide 
one safeguard against improper or unauthorized disburse- 
ments. The certification thereby required is if granted 
a step towards the proper disbursement of public moneys. 
A public accountant deeming himself or the Territory 
entitled to it may request it or “demand” it; and on the 
other hand the auditor, if he is persuaded that such is 
his duty, may refuse it. The provisions of section 1406 
were evidently intended to provide a direct, expeditious 
and inexpensive method of testing the correctness of the 
decisions of the auditor in such cases. The word “de- 
mand,” as above noted, is in its ordinary sense sufficiently 
broad to cover a request such as that under consideration 
and there is no other provision in the statute, whether in 
the same or in some other section, which requires or 
justifies a limitation of the word to its narrower meaning. 
It is true that it is provided in the last sentence of 
section 1406 that if “the demand of the officer, bill, claim 
of any person, or the return of any public accountant be 
approved” by the justices “they shall so indorse their 
findings on the same and it shall thereafter be presented 
to the auditor, who shall enter it in the proper book in 
like manner as other demands and an indorsement must 
be made by the auditor of its having been so entered 
before it can be paid;” but this does not indicate that the 
demand must necessarily be one for money, for this very 
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provision contains within itself a negation of this idea. 
Upon its face it is equally applicable to an instance of 
approval by the justices of the return of a public account- 
ant (something which does not involve or lead to a pay- 
ment of money by the government) as it is to an instance 
of approval of a demand, bill or claim for money. Nor 
can any argument favorable to the contention of the 
appellee be derived from the provisions of section 1410 
to the effect that “every lawful demand upon the treas- 
ury, duly audited * * * shall in all cases be paid 
upon the date authorized by the treasurer” or from the 
reference in that section to “the payment of such demand.” 
There is no question but that the demands referred to in 
section 1410 are demands for money but that does not 
throw light upon the issue before this court as to the 
meaning in which the word “demand” was used in section 
1406. It may well have been used, as we think it was, in 
its broader sense in section 1406 and in its narrower 
sense in section 1410. 

The motion to dismiss the appeal is denied. 

H. R. Hewitt, Deputy Attorney General, for the 
motion. 

W. F. Frear contra. 
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SUSAN A. ANDERSON v. W. G. RAWLEY COMPANY, 
LIMITED. 


No. 1472. 


MOTION TO DISMISS WRIT OF ERROR. 


ARGUED APRIL 24, 1923. Derciwep May 8, 1923. 


PERRY AND LINDSAY, JJ., AND CIRCUIT JUDGE ANDRADE 
IN PLACE OF PETERS, C. J., DISQUALIFIED. 


INJUNCTIONS—performance pending hearing of act complained of— 
moot questions. 


When in a suit for an injunction to restrain the erection of 
a building the respondent proceeds with and completes the erec- 
tion of the structure pending the hearing, he does so at his own 
risk and does not deprive the court of jurisdiction or render the 
original issues “moot questions.” The fact that a temporary injunc- 
tion was not secured by the complainant upon the filing of the 
bill does not render this rule inapplicable. 


OPINION OF THE COURT BY PERRY, J. 


This is a bill in equity wherein the complainant prays 
for an injunction to restrain the respondent “from erect- 
ing, continuing with the erection of and/or from main- 
taining or allowing to remain” upon certain premises 
situate on the Waikiki-makai corner of Beretania and 
Keeaumoku streets in Honolulu a certain building the 
construction of which had been commenced “or any 
factory building or building designed for use as an ice- 
cream factory or factory for the preparation of dairy 
products” or any “building designed for use as a store, 
a factory, a dairy, or any of the other purposes designed 
in Section 3 of Ordinance 175 of the City and County.” 
This bill was filed and service thereof and of summons 
was made upon the respondent on June 2, 1922. On 
June 10, 1922, in pursuance of a written stipulation, an 
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amended bill was filed which was “to be considered as hav- 
ing been filed on the date of the filing of the original com- 
plaint.” After answer and replication thereto, trial was 
had on August 1 to 4, 1922, and on August 9 a decree 
was filed dismissing the bill. On February 2, 1923, a 
writ of error was issued bringing to this court for review 
the decree dismissing the bill. 

The respondent moves that the writ of error be dis- 
missed on the ground that the issues raised by these 
assignments of error are now “moot questions.” The 
reason advanced in support of this motion is that the 
building, the erection of which is by the bill sought to 
be enjoined, has been completed. 

It is alleged in the original bill that the respondent 
“is now threatening and commencing to erect” the build- 
ing complained of. In the amended bill the allegation in 
this respect is that the respondent “is now commencing to 
erect the building,” that “the erection” of the building 
“has in fact been started” and that the erection “was 
started wholly after April 7, 1922,” (when Ordinance 
No. 207 which is referred to in the pleadings took effect). 
In the answer, which was filed on June 19, 1922, the re- 
spondent admits that it “is erecting” the building and 
that the erection “was commenced after April 7, 1922” 
and further alleges that on the date of the filing of the 
suit, to wit, on June 2, 1922, the building was “more than 
half completed.” In the complainant’s replication, filed 
on June 20, it is denied that on June 2 the building was 
more than half completed and it is alleged that at that 
time “no more than portions of the foundation of said 
building had been erected.” 

The contractor who erected the building testified that 
the contract for its construction was dated and executed 
on May 18, 1922, that actual work on the building was 
commenced on the same day, that on June 2, 1922, (the 
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date of the commencement of this suit) the excavation for 
the walls of the building had been completed and forms 
for concrete had been erected to a height of three feet 
and six inches above the ground and the concrete had 
been poured for all of the walls up to that height, that 
“that was as far as the job was at that time” and that 
“the building will be finished in two weeks” (this testi- 
mony was given on August 2, 1922). He also testified 
that the expenditures for the construction of the building 
as far as it had progressed up to and including June 2 
were about $4800 and that the contract price for the 
whole building was $17,500. W. G. Rawley, a witness for 
the respondent, also testified (on August 4) that “the 
building will be finished in two weeks * * * it is 
practically completed now.” At the trial there was no 
evidence at variance with this testimony of these two 
witnesses. 

It appears, therefore, that at the time that the suit 
was commenced and an injunction prayed for, all that had 
been done on the building was to make the necessary ex- 
cavation for the foundation and to pour concrete for 
the walls up to a height of three feet and six inches and 
that the construction of the building had so far pro- 
gressed on August 2 that in the opinion of the contractor 
and of W. G. Rawley, who was one of the incorporators 
of the respondent company and one of its principal stock- 
holders and the manager, it would “be finished in two 
weeks” and, as stated by Rawley (August 4, 1922), “it is 
practically completed now.” 

The duty and the inclination of courts, it is clear, are 
to decide actual controversies only and not “to give 
opinions upon moot questions or abstract propositions, or 
to declare principles or rules of law which cannot affect 
the matter in issue in the case before it.” Murphy v. 
McKay, 26 Haw. 171, 173, and Mills v. Green, 159 U. S. 
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651, 658. It is equally clear, however, that when the 
event or the circumstances which are claimed to render 
it impossible for the court, if it should decide the case 
in favor of the appellant, to grant him any effectual 
relief are caused by the voluntary act of the appellee, 
the rule does not apply. There is then no moot question 
before the court within the proper meaning of that term. 
It is still, under these circumstances, within the power 
of the court to grant to the appellant effectual relief, in 
other words, it is not within the power of the appellee 
to deprive the court of its jurisdiction which has once 
attached and which has been properly invoked at a time 
and under circumstances when relief can be granted. 
If pending the hearing of a suit for an injunction the 
respondent performs the act sought to be restrained he 
does so at his own risk. The mere fact that in such a suit 
a preliminary injunction is not obtained or asked for 
does not impair the jurisdiction of the court to grant an 
injunction after hearing, if the allegations of the bill are 
sustained and are such as to justify the remedy. “If a 
defendant, indeed, after notice of the filing of a bill in 
equity for an injunction to restrain the building of a 
house, or of a railroad, or of any other structure, persists 
in completing the building, the court nevertheless is not 
deprived of the authority, whenever in its opinion justice 
requires it, to dea] with the rights of the parties as they 
stood at the commencement of the suit, and to compel the 
defendant to undo what he has wrongfully done since that 
time, or to answer in damages.” Mills v. Green, supra, 
654. 

“The defendant, since the filing of this bill, has built 
a wall in the plaintiffs’ passageway, which has been de- 
cided to be a violation of their right.” (This was a bill 
for an injunction to restrain the building of a wall.) 
“+ * * The fact that no temporary injunction has 
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been granted does not affect the kind or the extent of the 
remedy to which the plaintiffs are entitled upon estab- 
lishing their right at the hearing on the merits. The 
defendant having, by the service of process, full notice 
of the plaintiffs’ claim, went on to build at his own 
risk; and * * * a court of equity * * * will 
compel him to restore the premises, as nearly as may be, 
to their original condition.” Tucker v. Howard, 128 
Mass. 361, 362, 363. 

“The course of the respondent was willful, wrong and 
gross fraud towards the appellant, and the injunction 
restraining it should have been continued. But it is said, 
and indeed conceded, that the road enjoined has been 
actually built since the dissolution of the injunction. It 
is therefore urged that the injunction will be ineffectual. 
It is none the less the duty of this court to reverse the 
order dissolving it. And it will be thereupon the duty of 
the court below to exercise its authority, as far as it can, 
towards repairing the wrong which its error has permit- 
ted. ‘The consequence may possibly be to stop the rail- 
way. I answer that it ought to be stopped, for it passes 
where it does by wrong.’ Shadwell, V. C., in Atty Gen’l v. 
G. N. Railway Co., 4 DeGex & Sma. 75. The construc- 
tion of the road pending the appeal was a bold and dan- 
gerous risk in disregard of judicial authority. The rail- 
road company is a creature of the law, and must be 
taught, if need be, that the law is stronger than its crea- 
ture; and that the construction of a road in violation of 
the law and its duty does not place it beyond the power 
of the courts to enforce its good faith and obedience to 
the law in the performance of its contracts.” Platteville 
v. Railroad Co., 43 Wis. 493, 506, 507. 

“A party filing a bill for an injunction may fail to 
procure a preliminary injunction, but any act after the 
court has acquired jurisdiction will be subject to the 
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power of the court to compel a restoration of the status 
or to enforce such other relief as may be proper.” New 
Haven Clock Co. vy. Kochersperger, 175 Ill. 383, 395. 

To the same effect are Konig v. Baltimore, 126 Md. 
606, 627, 628; Terhune v. Railroad, 36 N. J. Eq. 318, 319; 
Green v. Okanogan County, 111 Pac. (Wash.) 226, 227; 
and Graff v. Tacoma, 112 Pac. (Wash.) 250, 251. 

The further point is made by the appellee that while 
the decree appealed from was filed on August 9, 1922, the 
writ of error was not issued until February 2, 1923, and 
that the respondent was not required to wait during this 
period of nearly six months before resuming construction. 
The argument is without force in view of the undisputed 
testimony of the contractor and of the manager of the 
respondent, given on August 2 and 4 at the trial, that the 
building would be “finished in two weeks” and that it 
was at that time “practically completed,” in other words, 
construction was continued and substantial completion 
attained before the rendition of the decree appealed from 
and cannot be in any wise attributed to the delay of the 
appellant in suing out her writ of error. 

The completion of the building, the event relied upon 
by the appellee in support of his motion to dismiss, was 
purely the act of the appellee and cannot, under these 
principles, render the question moot or deprive the appel- 
lant of such relief in this court as she may be otherwise 
entitled to. 

The motion to dismiss the writ of error is denied. 

W. B. Pittman (also on the brief) for the motion. 

B. S. Ulrich and Marguerite K. Ashford (Thompson, 
Cathcart & Ulrich on the brief) contra. 
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SUSAN A. ANDERSON v. LOUIS S. CAIN, AS BUILD- 
ING INSPECTOR OF THE CITY AND COUNTY 
OF HONOLULU. 


No. 1411. 


MOTION TO DISMISS WRIT OF ERROR. 


ARGUED APRIL 24, 1923. Decipep May 8, 1923. 


PERRY AND LINDSAY, JJ., AND CIRCUIT JUDGE ANDRADE 
IN PLACE OF PETERS, C. J., DISQUALIFIED. 


Manpamus—moot questions. 

An alternative writ of mandamus was issued to compel the 
building inspector of the county to revoke a building permit 
issued by him on the ground that it was unauthorized by law 
and void. Before final decision the same petitioner commenced 
a suit for injunction to restrain the owner from erecting the 
proposed building, Pending petitioner’s appeal from a decree 
dismissing the alternative writ, the owner proceeded with and 
completed the erection of the building complained of. It appear- 
ing that in the injunction suit the court is still in a position to 
grant appropriate relief, the issues in the mandamus suit, on 
appeal, are held not to be moot questions. 


OPINION OF THE COURT BY PERRY, J. 


On February 8, 1922, the respondent, as building in- 
spector of the City and County of Honolulu, issued a per- 
mit for the erection of a building for factory and store 
purposes at the makai-Waikiki corner of Beretania and 
Keeaumoku streets in Honolulu. On February 20, 1922, 
upon the petition of the petitioner herein, as owner and 
occupant of a lot and the residence thereon situate on the 
mauka-Ewa corner of the same streets and within five 
hundred feet of the proposed location of the said factory 
and store, an alternative writ of mandamus was issued 
commanding respondent to revoke the permit or to show 
cause to the contrary at a time and place specified. On 
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March 8 of the same year a return was filed by the re- 
spondent to the alternative writ of mandamus and trial 
of the issues was had commencing March 24 and ending 
April 26. On May 31, 1922, a decision and a judgment 
were filed dismissing the alternative writ and on the fol- 
lowing day a writ of error was sued out bringing the 
judgment to this court for review. The respondent moves 
to dismiss the writ of error on the ground that the issues 
originally involved are now moot questions because the 
building for the erection of which the permit was issued 
is now completed. Other facts of relevancy and interest 
upon the motion under consideration in the case at bar 
are stated in the opinion just rendered by this court in 
the injunction suit brought by the same petitioner, Mrs. 
Anderson, against the W. G. Rawley Company, Limited, 
(ante p. 150). 

In that opinion we have held that the petitioner is at 
liberty to pursue her petition in this court and that juris- 
diction still exists to grant the injunction prayed for if, 
upon consideration, it shall be found that the petitioner 
is entitled thereto; and since this court still has the 
power to render an effectual decree against the respondent 
in the injunction suit in relation to the maintenance of 
the building complained of, it follows that an effectual 
decree against the respondent in the case at bar for 
the revocation of the permit can likewise be rendered (if 
such relief is proper at all under the circumstances of 
this case in a mandamus proceeding). Apparently, both 
the injunction suit and the mandamus proceeding are 
based upon and involve the same facts and the same ordi- 
nances and other law in so far as the substantive dispute 
is concerned as to whether the permit was lawfully 
issued and as to whether the building was lawfully 
erected. The decision of the one will follow the decision 
of the other, subject only, perhaps, to the additional ques- 
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tion in the mandamus case as to whether the building 
inspector can be compelled by mandamus to undo his act 
in granting the permit. Neither upon this latter point 
nor otherwise upon the merits is any opinion now ex- 
pressed. 

The motion to dismiss is denied. 

W. B. Pittman (also on the brief) for the motion. 

B. 8. Ulrich and Marguerite K. Ashford (Thompson, 
Cathcart & Ulrich on the brief) contra. 


IN THE MATTER OF THE PETITION OF GEORGI- 
NA ALEXANDER FOR A WRIT OF HABEAS 
CORPUS ON BEHALF OF GILBERT EDWARD 
THOMPSON. 


No. 1463. 


Error TO CIRCUIT Court SECOND CIRCUIT. 
Hon. D. H. CASE, JUDGE. 


SUBMITTED May 9, 1923. Decipep May 10, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


PARENT AND Cui~D—custody and control of children—right of mother. 


Upon habeas corpus the custody of an illegitimate child will be 
restored to its mother when it appears that the mother left the 
child for temporary purposes with others and with no intention 
of abandoning it and that she is not morally unfit to have its 
care and custody. 


OPINION OF THE COURT BY PERRY, J. 


This was a petition for a writ of habeas corpus direct- 
ing the respondents to produce the body of one Gilbert 
Edward Thompson, a minor, the illegitimate child of the 
petitioner. The object of the proceeding was to test the 
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right of the parties to the custody of the child. The child 
was born May 28, 1920. In April, 1922, with the consent 
of its mother, it passed into the custody and keeping of 
the respondents. On October 16, 1922, the mother de- 
manded the return of the child. This was refused and 
the petition for the writ followed. The contention of the 
respondents in their return and at the trial was that the 
child was taken by them upon the promise of the mother 
that adoption papers would be executed whereby the re- 
spondents would become the parents of the child by adop- 
tion. This was denied by the mother at the trial. It was 
further contended by the respondents and denied by the 
mother that at the time of the trial the mother was a 
woman of dissolute habits and morally unfit and finan- 
cially unable to have the custody and care of the child 
After trial the circuit judge, from whose decree the case 
comes to this court by writ of error, found that the peti- 
tioner had not at any time relinquished or forfeited her 
right to the custody of the child, that she was not person- 
ally unfit by reason of immoral practices or pernicious 
example to enjoy the right of custody and that she was 
not unable to undertake and completely perform the statu- 
tory duties that devolved upon her in the enjoyment of 
that right. He further held that the interests of the child 
would be best conserved by its being returned to its 
mother irrespective of the material advantages that the 
respondents, strangers in blood, might be able to offer. 
After an examination of all of the evidence adduced, 
we find the facts to be as stated by the circuit judge. 
There was no abandonment of the child by the mother 
nor any other forfeiture by the latter of her statutory aud 
natural right to its custody. While it is true that she 
did at a time of lack of physical strength, and perhaps 
also of financial means, consent to have the respondents 
take the child into their custody and keeping, there was 
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no surrender or abandonment of the child by her. There 
was not even a promise, as we find from the evidence, that 
the child would later be given in adoption. It is true also 
that the mother erred prior to the birth of the child but 
upon the evidence adduced we cannot find that there was 
any subsequent misconduct justifying a deprivation of her 
right to the custody. Some evidence was introduced which 
was claimed to show subsequent misconduct but it clearly 
was not evidence sufficient to suppert a finding to that 
effect. It appearing, therefore, that the mother has at no 
time surrendered or lost her right of custedy and control 
and that she is a fit and proper person to have the custody 
of her child, the mere fact that the respondents are better 
situated financially than she is cannot be deemed material. 
The poor are equally entitled with those of better financial 
condition to the company, the care and the custody of 
their children. 

The decree appealed from is affirmed. 

E. Murphy for plaintiffs in error. 

Hathaway & Godbold for defendant in error. 


SCHUMAN CAR. CO. t. PAXSON, 27 Haw. 161. 161 


Syllabus. 


SCHUMAN CARRIAGE COMPANY, LIMITED, AN 


HAWAIIAN CORPORATION, v. S. S. PAXSON, 
DEFENDANT; ROYAL HAWAIIAN GARAGE, 
LIMITED, AN HAWAIIAN CORPORATION, ET 
AL., GARNISHEES. 


No. 1368. 


EXCEPTIONS FROM CIRCUIT COURT FIRST CIRCUIT. 
Hon. C. S. FRANKLIN, JUDGE. 


ARGUED JANUARY 26, 1923. DecmeD May 19, 1923. 


PERRY AND LINDSAY, JJ., AND CIRCUIT JUDGE BANKS 
EN PLACE OF PETERS, C. J., DISQUALIFIED. 


EvipENcE—books of account—admissibility. 


Defendant was manager or assistant manager of the plaintiff 
corporation. It appearing from the evidence that the salary of 
defendant was not paid to him at regular, stated intervals but 


` his account in the company’s books was credited monthly with the 


same and debited from time to time with cash withdrawn, cash 
paid to others for his account, and for goods purchased from the 
company, this appearing to be the ordinary course of business 
between the parties, in an action of assumpsit brought by plaintiff 
against defendant to recover a balance alleged to be due, the 
books of the plaintiff were admissible to prove cash transactions 
between the parties. 


SamEe—admission. 


11 


In an action of assumpsit brought by a business corporation to 
recover from defendant for a balance alleged to be due for goods sold 
and delivered, cash loaned and advanced to defendant and cash paid 
to others for and on account of defendant, it appearing that de- 
fendant was either the manager or assistant manager of the plain- 
tiff corporation, had access to and frequently consulted the books 
of the company and never questioned nor objected to the account 
standing against him in the company’s books, held, that the 
books of the plaintiff corporation and the entries charged therein 
to the account of defendant are admissible as evidence of an ad- 
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mission by defendant of the correctness of the charges in said 
account, 
Same—error cured. 

Where the books of the plaintiff corporation were, over the 
objection of defendant, received in evidence for the purpose of 
showing certain cash charges against defendant made in such 
books in the ordinary course of business and the defendant there- 
after testified that he had never denied that he had received 
the cash charged to him in said books, it further appearing that 
in his opening address counsel for defendant told the jury that 
he did not dispute the cash items included in said account, held, 
that if the books of account had been erroneously admitted such 
error was cured by the subsequent action of defendant and his 
counsel. 

Same—sufficiency of to support verdict, 

It appearing that there was ample evidence in support thereof 

the verdict of the jury in favor of plaintiff cannot be disturbed. 
SaAME—wages—work and labor—reasonable value for services rendered. 


In a claim for what the services of the claimant were reason- 
ably worth by way of wages for work and labor performed, 
where it is apparent that the verdict of the jury was based upon 
an express contract between the parties for a specific wage the 
exclusion of evidence as to what the services of the claimant were 
reasonably worth, held, not prejudicial. 


OPINION OF THE COURT BY LINDSAY, J. 


The plaintiff, an Hawaiian corporation, brought an 
action of assumpsit against defendant for the recovery of 
$2254.08 (afterwards amended to $2434.08), the declara- 
tion containing counts for money lent, advanced and paid 
out by plaintiff to, for, or on account of defendant; for 
goods, wares and merchandise sold and delivered by 
plaintiff to defendant; and upon an account stated. De- 
fendant answered, denying all of the allegations of the 
complaint, and alleging by way of set-off and counter- 
claim that plaintiff was indebted to him in the sum of 
$3000 for work and labor performed by defendant for 
plaintiff at the special instance and request of plaintiff. 
The jury returned a verdict in favor of plaintiff and find- 
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ing against the set-off and counter-claim of defendant. 
The cause comes here on 470 exceptions to various rulings 
of the trial court and to the verdict of the jury. 

In the bill of particulars, filed by plaintiff upon mo- 
tion of defendant, which purports to be a record of the 
business transactions between the parties as revealed by 
the books of the corporation for the period from April 
15, 1915, to February 25, 1918, defendant is credited with 
salary and with dividends earned on the shares of stock 
held by him in the plaintiff corporation, and is debited 
with cash purported to have been paid to him and to 
others for his account, also -with sundry goods purchased 
from the company leaving a balance due to plaintiff by 
defendant, when he left the employ of the company, of 
$2254.08. During the trial defendant repudiated a credit 
of $180 allowed in the bill of particulars, whereupon 
plaintiff amended his claim to $2434.08, which amount was 
found by the verdict of the jury to be due and owing by 
the defendant to plaintiff. 

To prove the amount owing by defendant, plaintiff, 
over the objection of defendant, was permitted to produce 
in evidence its books of account and particularly the 
account of defendant and entries therein purporting to 
show various cash transactions between the parties. It 
is contended that the trial court erred in this respect and 
a large number of exceptions are on this ground. The 
contention of defendant is that the books of the plaintiff 
are not admissible to prove charges for money lent or 
advanced to defendant or paid to others on his account. 

In the ordinary case of a merchant seeking to prove 
an alleged claim against a stranger to the business, the 
merchant’s books of account kept in the ordinary course 
of business are, under the so-called “shop book” rule, 
competent evidence to prove the sale and delivery of 
goods, wares and merchandise. Such books, however, are 
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generally not admissible to prove cash transactions be- 
tween the parties. “The rule * * * is that books 
or original entries are not admissible for the purpose of 
proving the payment of money, unless the payment of 
money come within the ordinary business of the party 
on whose behalf books are offered.” Lyman v. Bechtel, 
T N. W. 673, 674. The case of Inslee v. Executor of Prall, 
3 Zab. (N. J.) 457, contains the following lucid state- 
ment of the “shop book” rule: “Books of account cannot 
be received in evidence in New Jersey to prove the pay- 
ment of money. Nor are they evidence of money lent; the 
necessity of admitting them as evidence of goods sold, 
services rendered, and other matters in the usual course 
of business, for which the common law rule has been re- 
laxed, does not exist in case of payments or advance of 
money.” 

The rule thus enunciated, however, is not without 
exceptions, and cases do exist in which the rule is inap- 
plicable, for example, where the parties themselves have 
adopted such a course of dealing with each other as to 
raise a presumption that they contemplated that book 
entries, purporting to record cash transactions between 
them, should be considered evidence of such transactions. 
“Such a special course of dealing may exist between 
parties as to render entries admissible which would other- 
wise be incompetent, in order words, the usage and con- 
duct of the parties may have been such as to create an 
implied contract that their dealings may be proven in 
such mode.” Jones on Evidence, Sec. 568. In the case 
of Veiths v. Hagge, 8 Ia. 163, the court, in discussing the 
rule as to the admissibility of books kept in the ordinary 
course of business, defines “the ordinary course of busi- 
ness” thus: “This means, the ordinary course of business 
between the parties to the suit” and further, a witness 
having testified that defendant was in the habit of bor- 
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rowing sums of money from the plaintiff from time to 
time which were charged in the books, the court said, p. 
174: “The entries being thus proved to have been made 
‘in the ordinary course of business,’ were competent evi- 
dence to prove the items.” The case of Cargill v. Atwood, 
18 R. I. 303, was assumpsit for goods sold and delivered 
to, work and labor done and performed for, and cash ad- 
vanced to John M. Cargill, defendants’ testator in his 
lifetime. The court, p. 304, said: “The second contention 
of the defendants is that the items charged as cash in said 
account should not have been allowed, as they were not 
proper subjects of book account. It is doubtless true 
that cash loaned or advanced is not ordinarily the proper 
subject of book account, except at any rate, to a very 
limited amount; Burne v. Fay, 14 Pick. 8; Kelton v. Hill, 
58 Me. 114; Bassett v. Spofford, 11 N. H. 167; yet where 
in the ordinary course of business between the partics, 
cash advances as well as payments are made the subject 
of book account, we see no reason for holding that such 
items may not as well be entered on and proved by the 
books as the ordinary items of account may be. That 
is to say, where the parties are in the habit of treating 
cash items, both on the debit and credit side of the account 
between them, as the proper subject of such account, the 
proof of the loan or advancement of money on the one 
side, or of the payment on account, of the same on the 
other, may be made by the production of the books, to the 
same extent as may the proof of the delivery of any other 
article. Wood’s Practice Evidence, Sec. 144. Under the 
proof in this case we think it was properly left to the 
jury to determine whether or not the cash items were 
proper subjects of book account.” In the instant case 
the relations between plaintiff and defendant were in no 
wise similar to those usually existing between the ordi- 
nary debtor and creditor. The plaintiff is a corporation 
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engaged in the sale of automobiles and automobile acces- 
sories, G. A. Schuman, who owns a control of the stock, 
being president thereof. From September, 1913, to Febru- 
ary, 1918, defendant was vice-president, director, and 
either manager or assistant manager of the company. 
Frequently during that time Schuman was absent from 
the Territory for periods of considerable length during 
which the entire management fell upon defendant. From 
the evidence it appears that, during defendant’s connec- 
tion with the business, he was not, like an ordinary clerk 
or employee, paid wages or salary at regular, stated in- 
tervals, but his account in the company’s books was 
monthly credited with salary and dividends earned, and 
debited from time to time with cash withdrawn, cash 
paid out for his account and for sundry goods purchased 
by defendant from the company. Defendant himself tes- 
tified that he never drew any regular salary and, in an- 
swer to a question put to him by his attorney as to 
whether, when he made withdrawals of money from the 
company, he would indicate to the person paying him 
what the cash was for, defendant answered, “No, I just 
simply would ask the cashier for an amount of money.” 
Such appears to have been the ordinary course of busi- 
ness adopted by the parties and, as said in Veiths v. 
Hagge, supra, “the entries being thus proved to have been 
made ‘in the ordinary course of business’ were competent 
evidence to prove the items,” in other words, the evidence 
in this case may be fairly said to support the inference 
that such special course of dealing existed between the 
parties in respect to this account as to render such en- 
tries competent and for this reason we are not prepared 
to say that the trial court erred in permitting the book 
entries complained of to go to the jury. 

There is, however, in this case another and stronger 
reason for holding that the book entries showing the cash 
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transactions between the parties were properly admitted 
in evidence. As already stated the defendant, beside be- 
ing vice-president and director of the corporation, occu- 
pied also the important position of either manager or 
assistant manager of the company, his duties including 
the right to hire and discharge bookkeepers, cashiers and 
other employees of the company. He signed checks for 
and accepted drafts on behalf of the company, had access 
to the books of account, laid out the policy as to how the 
bookkeeping should be conducted and exercised the duties 
usually pertaining to the management of a business cor- 
poration. Occupying, as he did, such a high office in the 
corporation, it may fairly be inferred that defendant was 
or should have been fully conversant with all of the 
affairs of the company and its financial condition. The 
evidence shows that he had access at all times to the books 
of the company and occasionally consulted the same. De- 
fendant himself testified that he had seen his account 
many times before he left the company’s employment, 
detailing one specific occasion upon which he says that 
he had looked up his account “to see how much I drew 
and how much I had coming to me;” and he admitted 
that he had never objected to any of the items charged 
against him, testifying “I have never denied that I drew 
down the debits here.” Defendant, however, claims to 
have objected to the insufficiency of the amount credited 
to him by way of salary since April, 1917. Having 
failed to object to any of the items standing against him 
in said account, such failure to object may be deemed an 
admission by defendant of the correctness of such account. 
In Bird v. Magowan et al., 43 Atl. (N. J.) 278, Magowan 
was one of the managing directors of a corporation in 
the hands of a receiver. Upon suit by the receiver, the 
ledger offered in evidence showed a large indebtedness by 
Magowan to the corporation. The court said, p. 279, 
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“The charges in this account were for all checks and 
notes which do not appear upon their face to be for the 
benefit of the company. In respect to them, Mr. Hayes, 
who kept the books, says that, when he did not know 
where to place the charge, he put it to the account of 
Frank A. Magowan. F. A. Magowan knew of the exist- 
ence of this account, and sometimes, as Mr. Hayes says, 
would challenge its accuracy, but, except in some unim- 
portant particulars, permitted it to stand unchanged. He 
never went over the accounts and indicated what items 
should have been charged to the expense of the corpora- 
lion, and what were properly charged as his personal dis- 
bursements. The accounts, therefore, standing in this 
form, unchanged, are evidential as admissions. Standing 
as they did upon the books of the company, of which 
he should have had, and did have, knowledge, it was 
his duty to explain in what degree the charges do him 
an injustice.” And to the same effect see Spellman vV. 
Muehlifeld, 166 N. Y. 245. 

But. even if the books of the company were, strictly 
speaking, inadmissible to prove cash transactions between 
the parties, we are of the opinion that under the facts and 
circumstances of this case their admission in evidence 
constituted no such error as warrants the granting of a new 
trial for, notwithstanding the exceptions to their admis- 
sion by counsel, the record clearly indicates that neither 
counsel nor defendant have ever seriously contended that 
the books were incorrect and did not contain an accurate 
statement of the account between the respective parties. 
The record discloses that the attitude of defendant was 
not that he had been improperly charged with the cash 
items contained in the books of account, but that he had 
not been credited with all of the dividends to which he 
was entitled, and that, furthermore, he was entitled to 
be credited with a larger amount by way of salary 
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than had been credited to him on the books. That this 
was the attitude of defendant is clear from his own testi- 
mony in which he admitted that he had never objected 
to any of the items charged against him. Furthermore, 
after the close of plaintiff’s case, counsel for defendant 
in his opening address to the jury plainly and in no un- 
certain terms stated to the jury the issues involved in 
the case and the verdict that defendant deemed himself 
entitled to. In his opening remarks counsel told the 
jury, “Under the law of this case as fixed by the court, 
gentlemen of the jury, we are not going to attempt, as a 
part of our case, to go into any of the items contained 
in the bill of particulars up to April, 1917, except this, 
that as to dividends we dispute the bill of particulars and 
claim a credit, and in that regard I will now state to 
you what we expect to prove. Bearing in mind, gentle- 
men of the jury, that we are not going down through 1915 
as to credits nor debits; 1916 as to credits or debits; and 
not in respect to 1917, credits nor debits prior to April, 
1917, when for the first time an entry of $400 crediting 
Mr. Paxson for salary, except as to dividends, and that, 
you can readily appreciate will considerably shorten the 
issues involved in this case,—I know at the present time 
and have no mental reservations as to that; if anything 
should crop up that I have missed, I will call it to the 
attention of the jury, any credit that I have overlooked 
which we should be entitled to; but at the present time 
my theory of the case is that we will not attempt, except 
as to dividends, to dispute any of the items contained 
in the bill of particulars prior to April 1917.” Counsel 
then proceeded to tell the jury that, in regard to divi- 
dends earned by the stock owned by defendant, plaintiff 
had not given defendant credit for the full amount to 
which he was entitled and that for such dividends not 
credited defendant was entitled to the sum of $1790. 
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Counsel then stated to the jury that, in addition to the 
amount claimed for noncredited dividends, defendant was 
also entitled to the sum of $2900, which represented the 
difference between the salary of $250 per month credited 
to him by plaintiff from April, 1917, up to January, 1918, 
and the sum of $550 per month which amount defendant 
claimed was what his services were reasonably worth 
during that period, ending his opening statement to the 
jury in the following language: “So that we ask, and our 
offer of proof is in respect to the difference as far as 
the plaintiff is concerned, to give plaintiff a verdict for 
the amount claimed of $2254.08, less $1790, and give us a 
verdict, gentlemen of the jury, on our counter-claim and 
set-off for the excess of salary that we are entitled to 
from April 1917, down to the 21st day of January, 1918, 
in the amount of $2900.” 

The verdict shows that the jury took counsel at his 
word for it allowed in toto the claim of plaintiff and dis- 
allowed the counter-claim of defendant. To the allowance 
of the claim of plaintiff, defendant in the light of all the 
record cannot now complain and the verdict of the jury 
must be sustained unless we shall find from the evidence 
that defendant was entitled to and should have received 
at the hands of the jury a judgment for the sum demand- 
ed by him by way of counter-claim. In other words, by 
counsel’s own statement, the issue presented to the jury 
was not whether the items charged by plaintiff to defend- 
ant in its bill of particulars were correct, for that was ad- 
mitted, but the only issue was whether defendant was 
entitled to recover certain sums alleged to be due for un- 
credited dividends and salary. For these reasons, there- 
fore, even if the book entries complained of were erro- 
neously received to substantiate plaintiff’s claim (which 
we think is not the case), we are of the opinion that such 
error was cured by the subsequent action of defendant 
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and his counsel as above indicated and the exceptions in 
this respect are overruled. 

It now becomes necessary to determine whether from 
the evidence the jury was warranted in finding against 
the counter-claim of defendant. 

As to dividends—as already stated, counsel in his 
opening address to the jury claimed that defendant was 
entitled to a credit in the sum of $1790 for dividends with 
which the plaintiff corporation had failed to credit him. 
Neither in oral argument nor in his brief has defendant 
pressed this claim and it might be inferred that he has 
abandoned it. Be that as it may, that contention was 
left to the jury which found against it. With the finding 
of the jury, from the state of the evidence, we are unable 
to interfere. 

It is earnestly contended by defendant that the evi- 
dence showed and the jury should have found that de- 
fendant was entitled to recover from plaintiff the sum 
of $2900 as and for the reasonable value of his services 
from April, 1917, to January, 1918. 

The evidence of defendant in support of his claim is 
substantially as follows: During the year 1913, G. A. 
Schuman, president of the plaintiff corporation, and de- 
fendant entered into oral negotiations which finally re- 
sulted in defendant’s entering on September 1, 1913, into 
the service of the plaintiff corporation in the capacity of 
either manager or assistant manager. Under the arrange- 
ment made between Schuman and defendant, defendant 
purchased from Schuman $8000 of the stock of the cor- 
poration, which was equal to one-fifth of the capital 
stock, practically all of the remainder of the stock being 
owned and controlled by Schuman. As to what defend- 
ant’s compensation should be, according to defendant the 
agreement was that at the beginning he should receive a 
monthly salary of $250 which should be readjusted from 
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time to time as the conditions of the business warranted. 
That in addition to the stipulated salary, defendant was 
to receive 10% of the net profits accruing from the sale 
of mules in which business Schuman was engaged on his 
own account and not in connection with the plaintiff cor- 
poration. According to defendant the reason that his 
salary was placed at so low a figure as $250 per month 
was that Schuman represented to him that he (Schuman) 
was himself taking but a small salary from the business 
and the less that was paid out in salaries the more would 
be coming to both Schuman and defendant in dividends. 

This agreement between Schuman and defendant was 
not at first reduced to writing but, on March 14, 1914, 
following, an agreement in writing was entered into be- 
tween Schuman and defendant which recited that Schu- 
man had sold to defendant 80 shares of stock in the plain- 
tiff corporation for $8000, being the par value of said 
stock; that Schuman had been instrumental in employing 
defendant as assistant manager of the corporation. De- 
fendant covenanted to devote all of his time, skill, energy 
and ability to the business of the corporation for a period 
of five years from September 1, 1913, and that should de- 
fendant at any time before the end of five years, of his 
own free will, decide to leave the employ of the company 
he would resell the 80 shares of stock to Schuman. The 
agreement contained no mention as to what the salary 
of defendant should be. 

Up to the month of April, 1917, defendant was credited 
on the books of the corporation with a monthly salary of 
$250. In April, 1917, defendant discovering that Schu- 
man, who had hitherto been drawing a salary of $200 
per month, had increased his salary to $500 per month, 
ordered the bookkeeper to thereafter credit defendant 
with a monthly salary of $400, which was thereafter done 
for three months. According to defendant, when Schuman 
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found that defendant was being credited with the in- 
creased salary, he came to defendant much excited and 
asked why the increase had been made. Defendant re- 
plied that “you have raised your own salary, why should 
I not raise mine” or words to that effect. Schuman asked 
defendant if he did not think that it was worth $500 to 
run a business of that nature and defendant replied that 
it was, and that was why he had raised his own salary. 
After some further talk Schuman said that both salaries 
should be put back to the original figure and that at the 
end of the year after seeing how the business had pros- 
pered “we fix it up.” The salary of defendant was put 
back to the rate of $250, defendant’s account being debited 
with $450, the amount credited defendant in excess for 
three months. Defendant’s testimony is to the effect that 
he was not satisfied with this arrangement but owing to 
Schuman’s controlling the majority of the stock he was 
compelled to accede, on the understanding that the matter 
of a proper salary for him should be adjusted at the end 
of the year. During defendant’s connection with the 
company the business increased from a turnover in 1913 
of about $350,000 to about $1,500,000 in 1917. In Janu- 
ary, 1918, defendant sold his stock in the company, which 
had been increased by a stock dividend of 120 shares and 
now amounted to 200 shares, to Schuman for $20,000. It 
was also agreed at that time that defendant should con- 
tinue in the employ of the company at a monthly salary 
of $550. This arrangement lasted only for a little more 
than a month, when Schuman and defendant quarreled 
and defendant left the employ of the company. 

It was the contention of defendant that under the 
agreement between the parties it was not understood that 
he should work the whole five years at a salary of $250 
per month, and that when the agreement was reduced 
to writing, the amount of salary was for that reason left 
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unmentioned. For that reason defendant contends that 
although he had acquiesced in the salary of $250 per 
month allowed him up to April, 1913, any agreement that 
may have existed between the parties to that effect was 
terminated at that date by reason of defendant’s expressing 
disagreement to the salary allowed him, hence from April, 
1917, to January, 1919, defendant was entitled to recover 
for his services what they were reasonably worth. Several 
of his witnesses testified that in their opinion the services 
of defendant were reasonably worth $550 or more per 
month. 

In opposition to the evidence on behalf of defendant, 
Schuman testified in effect for the plaintiff that the agree- 
ment between himself and defendant was that defendant 
should enter into the employment of plaintiff for a term 
of five years at a salary of $250 per month, which salary 
was to be for the full term of five years; that the reason 
that the salary was set at this apparently low figure was 
that Schuman had sold to defendant 80 shares of stock in 
the corporation at a price which was considerably less 
than the actual value of the same; and that at no time 
had the agreement as to the compensation of defendant 
been in any manner modified or changed. 

At the request of defendant, the trial court instructed 
the jury that “if you find from the evidence that the de- 
fendant entered the employ of the plaintiff at a salary 
subsequently to be adjusted by mutual consent of the 
parties and that in April, 1917, the parties failed to agree 
as to what the salary of the defendant then and thereafter 
should be, and defendant, with the consent of the plain- 
tiff, continued in the employ of the plaintiff with no 
mutual agreement as to a specific salary and so continued 
until the 17th of January, 1918, then the defendant is 
entitled to have and receive from plaintiff for the month 
of April and the succeeding months of 1917 and until 
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January 17, 1918, such sum as his services were reason- 
ably worth.” 

The issues involved in the case were thus squarely 
presented to the jury. From the evidence adduced the 
jury might well have found in favor of the defendant’s 
claim and such finding could not have been disturbed by 
this court; on the other hand, the evidence adduced was 
equally susceptible of supporting a verdict in favor of 
plaintiff and the jury, as the sole judge of the facts, hav- 
ing found in favor of plaintiff the verdict must stand. 

The only remaining exception that requires notice is 
that directed to the refusal of the trial court to allow the 
witness Boyer to testify as to the reasonable value of the 
services of defendant. 

Several witnesses were permitted to and did testify 
that in their opinion the services of defendant were rea- 
sonably worth more than $550 per month. The court’s 
refusal to allow Boyer to testify in this regard was based 
on the lack of a sufficient showing of the qualifications of 
the witness as an expert in the line of business involved, 
and we are not prepared to say that the trial court erred 
in this respect. Moreover, the whole record discloses that 
the main issues between the parties were, first: Did 
the agreement between the parties contemplate, as con- 
tended by plaintiff, that defendant should work for plain- 
tiff for the term of five years at a definitely fixed salary 
of $250 per month, and, if such was the agreement of 
the parties, was that agreement at any time thereafter 
modified or changed? second: Was it the agreement be- 
tween the parties, as contended by defendant, that de- 
fendant should enter the employ of plaintiff for the term 
of five years but that, under the agreement, the salary to 
be paid defendant was not definitely fixed, as claimed by 
plaintiff, but was left to be adjusted from time to time 
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by mutual consent of the parties as the conditions of the 
business might warrant? 

If the jury had found from the evidence that the con- 
tention of defendant was correct and that no fixed salary 
had been definitely agreed upon by the parties, the ques- 
tion of what the services of defendant were reasonably 
worth would have become highly pertinent and the exclu- 
sion of proper evidence in regard thereto might perhaps 
have been erroneous. The verdict of the jury, however, 
obviously indicates that the jury found from the evidence 
that the agreement between the parties was such as was 
contended for by the plaintiff, and that being the case, evi- 
dence as to what the services of defendant were reason- 
ably worth was immaterial and its exclusion harmless. 

We have carefully examined all the remaining excep- 
tions and find them without merit. The exceptions are 
overruled. 

A. Withington (Robertson & Castle on the briefs) for 
plaintiff. 

U. E. Wild (Smith & Wild on the briefs) for de- 
fendant. 
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PETERS, C. J., PERRY AND LINDSAY, JJ. 


Eviwence—harmless error. 


There being uncontradicted evidence showing that certain 
automobile tires belonging to the government had been stolen, 
the testimony of a witness who had carted these tires from the 
neighborhood of the warehouse in which the tires were stored 
that in his opinion the articles stolen were taken from the gov- 
ernment without right was harmless error. 


Same—identity of alleged stolen articles. 


In a prosecution for receiving stolen goods, to wit, fifteen 
automobile tires, the evidence being that within a short time 
after the theft fifteen tires similar in make and size to those 
stolen were recovered, some in the possession of defendant and 
others in the possession of persons who had recently purchased 
them from defendant, the tires thus recovered were properly 
received in evidence although there was no direct evidence that 
they were the identical tires that had been stolen. 


SamMe—adverse witness—inconsistent statements. 


A party producing a witness who in the opinion of the court 
proves adverse may be permitted to ask the witness whether he 
has not made inconsistent statements at other times and prove 
that he has made such statements. 


Same, 


The admission of incompetent evidence for the prosecution in 
a criminal case is not prejudicial if the facts toward which it is 
directed were subsequently proved by similar evidence produced 
by the defendant. 


CRIMINAL Law—receiving stolen goods. 


The evidence held sufficient to support a conviction for. 
12 
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New Tr1aL—amended motion for. 

An amended motion for a new trial filed after the expiration 
of the time allowed by section 2442, R. L. 1915, which amended 
motion sets forth a ground not contained in the original motion 
for a new trial, does not conform to the statute and should 
not be entertained by the trial court. 


OPINION OF THE COURT BY LINDSAY, J. 


Defendant was convicted upon a charge of receiving 
stolen goods, the goods alleged to have been stolen being 
fifteen automobile tires owned by the government of the 
United States. The case comes here upon exceptions 
which set forth that the trial court erred in sundry rulings 
with regard to the admission of evidence; in refusing to 
direct the jury to acquit defendant; in giving an 
alleged erroneous instruction; in denying defendant's 
motion in arrest of judgment; in denying defendant’s 
motion for a new trial; and in denying defendant’s 
amended motion for a new trial. 

Exceptions 12, 13 and 14 are that the court erred in 
permitting the witness Hamlett to testify on behalf of the 
prosecution that the tires that were transferred to his 
truck and which he brought to Honolulu and delivered to 
defendant were taken from the government without right; 
and in permitting this witness to testify that in his 
opinion the tires were taken from the United States gov- 
ernment without right because Sergeants King and Bram- 
ell knew they were government property. 

The uncontradicted evidence showed that the United 
States government owned a large number of automobile 
tires and that on or about July 18, 1922, fifteen of these 
tires were stolen from the warehouse in which they were 
stored at Schofield Barracks, loaded onto a truck driven 
by the witness Hamlett, taken by him to Honolulu and 
delivered to defendant. Such being the case, the testimony 
of Hamlett that, in his opinion, the articles stolen were 
taken from the government without right was, at the 
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most, harmless, and could in no way prejudice the de- 
fendant. These exceptions are overruled. 

Exception 15 is that the court erred in admitting in 
evidence fifteen tires over the objection of the defendant 
on the ground that there was no evidence showing that 
these tires were those that had been testified to as having 
been taken from the warehouse at Schofield. The evi- 
dence shows that Hamlett, a witness for the prosecution, 
and the defendant were ex-soldiers, who had known each 
other while in the army. Prior to July 19, 1922, Hamlett 
and defendant had either one or more conversations con- 
cerning the sale of automobile tires, which Hamlett told 
defendant were to come from Schofield. According to 
Hamlett, he asked defendant if he could “handle” these 
tires. Several sizes of tires were mentioned and defend- 
ant told Hamlett that he could not use certain sizes but 
that he could use tires of one size. At this conversation, 
no definite arrangements were made but Hamlett testified 
that “it was later arranged between Mr. Witt and myself 
that he could handle some 35x5, he didn’t know how many, 
there was no definite amount mentioned.” Hamlett fur- 
ther testified that it was arranged between himself and 
defendant that, upon a sale of the tires, defendant was to 
retain all he might get in excess of $25 per tire and that 
$25 per tire was to be divided equally between the witness 
and Sergeant King. The retail price for Goodyear tires 
in Honolulu at that time was $49.50 and the wholesale 
price $35.14. Following this arrangement defendant bor- 
rowed a Ford truck and turned it over to the witness 
Hamlett who went to Schofield from whence he returned 
on or about July 19, 1922, with fifteen 35x5 tires which 
he delivered at the home of defendant on Young street in 
this city. Nine tires of this size were found by the police 
at defendant’s residence, the defendant at that time say- 
ing that he had bought them from Hamlett for $30 each 
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and that these were all the tires that were involved be- 
tween himself and Hamlett. Defendant was then taken 
over to the Pond automobile establishment where four 
tires which defendant had sold to Pond were recovered. 
Upon being asked what he had to say as to these four 
tires and reminded that he had said at hig house that the 
nine tires there found were all that were involved, de- 
fendant said that these four tires had nothing to do with 
the matter and that he had gotten them from a soldier 
whose name he did not recall who had departed from 
the Territory a month previous to that time. Two more 
tires of the same size and make were recovered from a 
man named Langbehn who testified that he had purchased 
them from defendant on July 20 for $36.50 each. The 
evidence of the witness Ludwig, an expert who dealt in 
Goodyear tires, was that, at the time of the alleged crime 
and for two months prior thereto, tires of this size and 
make were unobtainable from dealers in Honolulu al- 
though such tires might occasionally be brought in by 
individuals. This witness also testified that defendant on 
the day of his arrest tried to sell to the witness three 
35x5 Goodyear tires. From the foregoing, the tires were 
properly admitted in evidence, for while Major Ritchie 
could not positively swear that these tires were the iden- 
tical ones that had been stolen from the government ware- 
house, this objection lies rather to the weight than to the 
competency of the evidence, and, as above indicated, there 
was ample evidence, both direct and circumstantial, to 
warrant the court’s admitting the tires in evidence and 
leaving the question as to their identity to the considera- 
tion of the jury. Exception overruled. 

Exceptions 7, 8 and 17 are to the trial court’s permit- 
ting Major Ritchie to testify that the prosecution’s wit- 
ness, Hamlett, had previously made a certain statement in- 
consistent with his testimony at the trial. 
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Hamlett’s testimony at the trial was to the effect that 
of the proceeds to be derived from the sale of tires by de- 
fendant, defendant was to retain all that he might realize 
over $25 per tire, and that Hamlett and Sergeant King 
were to divide equally the $25 which it was agreed they 
should receive from defendant for each tire. The tran- 
script shows that Hamlett was questioned and answered 
as follows: “Q. I want to ask you a question, I want to 
ask you if on Monday of this week in my office in the 
presence of Major Ritchie, Captain Odean, Captain Guth- 
erie, and Mr. Lake, if you didn’t state that the division 
of that money was to be one-third, to Witt; one-third to 
you and one-third to King, if you didn’t tell us that there 
at that time? Mr. Pittman. Objects, can’t impeach their 
own witness. The Court. Is that the idea, to impeach the 
witness? Mr. Stafford. It is a question of surprise, our 
statute specifically provides for that, 2618. Objection 
overruled. Exception. The Court. Did you make the 
statement that counsel has put to you, in his office in 
regard to the division of the proceeds in the sale of these 
tires? A. I can’t rightly say that I made it in that man- 
ner. Mr. Pittman. What is that? A. I can’t rightly say 
that I made that statement, I don’t remember. The 
Court. Which is the true fact as to the proceeds the 
realization from these tires? Mr. Pittman. Respectfully 
objects. The Court. I will withdraw the question. Mr. 
Stafford. Do you deny that you made that statement? 
Mr. Pittman. Objects. Objection sustained. The Court. 
If he did make that statement you can prove it later on 
if it becomes worth while. Mr. Stafford. I wouldn’t have 
gone into this case without this man’s statement. Mr. 
Pittman. I object to that, as prejudicial to the interests 
of the defendant. The Court. The jury have been in- 
structed to disregard the statements of counsel, and their 
argument. I will instruct them again. Mr. Stafford. In 
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view of the statute I would like to have a direct answer 
to this question, will he deny that he didn’t make that 
statement? The Court. He has testified he doesn’t re- 
member.” 

Thereafter, Major Ritchie was called to the stand and, 
over the objection of defendant, permitted to testify that 
at the place and time and in the presence of the parties 
mentioned, the witness Hamlett had stated that defend- 
ant was to dispose of the tires for whatever sum he could 
obtain, but that everything he received over $25 defendant 
was to get; up to $25 it was to be divided equally between 
defendant, Hamlett and Sergeant King. The objection 
urged in the trial court by counsel for the defense to the 
admission of this evidence was that, under the statute in 
this Territory, before the prosecution could attempt to 
impeach its own witness, the witness must be asked “a 
specific question, didn’t you do so and so, or make state- 
ment so and so, that if the witness says ‘no’ he may then 
be impeached, they may then impeach their own witness, 
but where a witness said, as Hamlett did, ‘I don’t re- 
member, but now these are the facts that I am testifying 
to now’ he cannot impeach him.” Section 2618, R. L. 
1915, provides that “A party producing a witness shall 
not be allowed to impeach his credit by general evidence 
of bad character; but may contradict him by other evi- 
dence, or (in case the witness shall in the opinion of the 
court * * * prove adverse), may by leave of such 
court or person prove that he has made at other times 
a statement inconsistent with his present testimony; but 
before such last mentioned proof can be given, the circum- 
stances of the supposed statement sufficient to designate 
the particular occasion must be mentioned to the witness, 
and he must be asked whether or not he has made such 
statement.” 

In Kwong Lee Wai v. Ching Shai, 11 Haw. 444, appel- 
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lant’s exceptions were to plaintiffs’ counsel being allowed 
to ask a witness on direct examination whether he had not 
previously made a statement in regard to the location of 
a stream different from that which he made on the wit- 
ness-stand. The trial court also allowed, over appellees’ 
objection, another witness to be questioned as to what 
statement the former witness had previously made. This 
court said, p. 448: “The ground upon which these excep- 
tions are based is that a party should not be allowed 
to impeach his own witness. No attempt was made to 
impeach the general credibility of the witness. It seems 
that plaintiffs’ counsel were surprised by the witness mak- 
ing on the stand an adverse statement different from what 
he had said previously. Under such circumstances it was 
competent for the trial judge in his discretion to allow 
the question whether the witness had not previously made 
an inconsistent statement, and to allow proof that such 
inconsistent statement had been made. See Civ. L., Sec. 
1421” (now Sec. 2618, R. L. 1915). In the case at bar 
no attempt was made by the prosecution to impeach the 
general credibility of the witness. Counsel for the prose- 
cution expressed surprise at the testimony of the witness 
and the court, having heard the testimony of the witness 
and noted his demeanor and his manner of testifying, evi- 
dently was of the opinion that the witness was adverse. 
Under such circumstances therefore the court in the exer- 
cise of its discretion was authorized by the statute to 
permit, as it did, the prosecution to prove that the witness 
had made at the time specified a statement inconsistent 
with his testimony on the stand. The circumstances of 
the supposed inconsistent statement were mentioned to 
the witness with sufficient clearness and he was asked 
whether or not he had made such inconsistent statement. 
While the witness did not specifically deny having made 
the inconsistent statement his answers were so evasive 
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as to amount to a denial, and the court in admitting evi- 
dence that the witness had made such inconsistent state- 
ment did not, in our judgment, abuse the discretion vested 
in him under the statute. Exception overruled. 
Exception 20 is that the trial court erred in admitting 
in evidence a certain copy of a bill of sale written by 
the witness Hamlett. Captain McDuffie, chief of detect- 
ives of Honolulu, testified that, on the night of the arrest 
of defendant, he had a conversation with him in regard 
to the tires, in which defendant claimed that he had a 
bill of sale for the nine tires that had been found 
at his place. Defendant first said to McDuffie that he 
did not have the bill of sale with him, then he looked 
through his pockets and found and handed to McDuffie a 
paper dated July 19, 1922, purporting to be a bill of sale 
by Hamlett to defendant of nine tires for the sum of $30 
each, signed by Robert D. Hamlett. Without objection by 
defendant the bill of sale was received in evidence as 
prosecution’s exhibit “E.” At the time of the conversa- 
tion between McDuffiie and defendant concerning the 
purported bill of sale, Hamlett was in McDuffie’s office 
(the conversation between McDuffie and defendant hav- 
ing apparently been conducted in another room). Mc- 
Duffie testified that he immediately went to Hamlett and 
dictated to him the contents of the bill of sale which 
Hamlett copied upon a sheet of yellow paper. McDuffie 
then called defendant into his office and asked Hamlett in 
defendant’s presence whether he, Hamlett, had given de- 
fendant this bill of sale (referring to the original bill of 
sale, prosecution’s exhibit “E”). Hamlett answered that 
he had not. Counsel for the prosecution offered in evi- 
dence the copy of the bill of sale which Hamlett had 
copied. Counsel for the defense objected to its reception 
on the ground that “it is not proper testimony, no founda- 
tion laid as a reason for introducing it, it was written 
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out of the presence of the court and not in the presence 
of the jury.” The objection was overruled, the paper re- 
ceived in evidence and counsel for defendant excepted. 

The objection to the admissibility of the copy of the 
purported bill of sale on the ground that it was not writ- 
ten in the presence of the jury was without merit and was 
properly overruled for, if the copy was admissible for 
any purpose, the fact that it was made out of the presence 
of the jury was immaterial. Moreover any error, if 
such there was, in the admission of the copy of the bill 
of sale was subsequently cured by the testimony of the 
wife of defendant who testified for the defense that the 
original bill of sale was not written nor signed by Ham- 
lett but by herself. According to Mrs. Witt her husband 
dictated to her over the telephone the bill of sale asking 
her to type the same. The typewriter not being at hand, 
Mrs. Witt wrote the document out in longhand and 
added the name of Hamlett at the end thereof. Mrs. Witt 
testified that the reason she wrote the name of Hamlett 
at the end of the bill of sale was that, had she typed it 
instead of writing it in longhand, she would have typed 
in Hamlett’s name and that he could have signed over the 
typed name; hence it was her idea that in writing the 
document out in longhand she should follow a similar 
course and write in Hamlett’s name thinking that he 
would affix his signature above the name already written 
in. The evidence of defendant’s own witness thus indi- 
cating that he is not claiming that the original bill of 
sale was in the handwriting of Hamlett, the admission 
of a copy written by Hamlett was harmless. Exception 
overruled. 

Exception 22 is to the denial by the trial court of 
defendant’s motion for a directed verdict of acquittal. At 
the close of the case for the prosecution, defendant’s 
counsel filed a motion that the court direct the jury to 
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render a verdict of not guilty, the motion urging sundry 
grounds for the same, the grounds now relied on by coun- 
sel being, that “the Territory of Hawaii has failed to iden- 
tify the tires alleged to have been stolen * * *; that 
the indictment does not state the crime of receiving 
stolen goods or any other crime under the laws of the Ter- 
ritory of Hawaii, in that it does not allege: (1) That 
said automobile tires were received by the defendant 
knowing them to have been stolen and with the intent 
that the same should not be restored to the United States 
government and the United States government should be 
deprived and despoiled of the same. (2) That the de- 
fendant received said automobile tires from the original 
thief or embezzler. (3) The description of the property 
alleged to have been received by the defendant is indefi- 
nite and uncertain. (4) That said automobile tires were 
stolen from the parties alleged to have stolen the same 
by force or by the consent of said parties.” (This ground 
is unintelligible) ; and “That Section 3946, under which 
said indictment was brought, does not state facts sufficient 
to constitute the crime of receiving stolen goods, or any 
crime, under the Territory of Hawaii, in that it fails to 
allege that the person must have knowledge of the fact 
that the goods were stolen or embezzled at the time of the 
receipt of the same.” 

The motion for a directed verdict of acquittal was 
properly overruled for the indictment was in the language 
of the statute relating to the offense of receiving stolen 
goods and fully and sufficiently set forth the offense with 
which defendant was charged. 

Exception 27 is to the denial of defendant’s amended 
motion for a new trial. 

The record shows that the verdict of the jury was re- 
turned and entered on September 26, 1922. Thereafter, 
within the time allowed by statute, defendant filed a 


TER. v. WITT, 27 Haw. 177. 187 
Opinion of the Court. 


motion for a new trial which motion was, after argument, 
denied. Several weeks later and after the expiration of 
the time during which a motion for a new trial might be 
made, defendant filed a motion praying that he might 
be permitted to file a motion for a new trial. This motion 
was granted by the court, whereupon defendant filed an 
amended motion for a new trial based upon all of the 
grounds that had been urged in his original motion and 
upon the additional ground of newly discovered evidence. 
After argument the amended motion was denied. 

In our opinion the so-called amended motion for a 
new trial should not have been entertained by the trial 
court. The trial court having by its denial of the original 
motion for a new trial disposed of that, there remained 
nothing before the court to amend and the so-called 
“amended motion” was in fact nothing more than a second 
motion for a new trial; and as that motion was not filed 
within the period allowed by law, it was ineffective. In 
Republic v. Saku Tokuji, 9 Haw. 548, 553, two months 
after the trial, defendant filed a second motion for a 
new trial based upon alleged newly discovered evidence. 
This court held that, as the motion had not been filed 
within ten days of the trial, the motion was properly over- 
ruled. In Briggs v. Mills, 4 Haw. 450, defendant excepted 
to the verdict and moved for a new trial on the ground 
that the damages were excessive. The verdict was ren- 
dered October 11 and the court adjourned on the 29th. 
On November 7, counsel for defendant filed affidavits 
alleging the existence of newly discovered evidence. Ob- 
jection being made to their being entertained, as being 
too late, this court said, p. 451: “On this point we hold 
that either there should be a separate motion for a new 
trial made, if it is founded upon the discovery of new evi- 
dence, or it should be mentioned among the other grounds 
in the original motion. Reference to the motion on file 
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discloses that newly discovered evidence is not mentioned, 
and no new motion was made. As to the time of filing 
such a motion, the statute, section 1,156 of the Civil Code, 
seems to us to be imperative. Ten days are allowed after 
the rendition of a verdict or judgment in which to file a 
bond and motion for a new trial ‘for any cause by which 
by law a new trial may and ought to be granted.’ Rule 
6 requires affidavits to be filed in support of motions 
grounded on facts. We have no doubt that the court has 
the power to extend the time for filing additional affi- 
davits in support of such a motion, but the motion and 
bond and some affidavit must be filed within ten days 
after the verdict.” In Cooney v. Furlong, 66 Cal. 520, it 
was held that after the statutory time for giving the 
notice of a motion for a new trial had passed, the trial 
court had no jurisdiction to allow the original notice to 
be amended. In State v. Mason, 18 Mont. 362, after the 
time for serving notice of intention to move for a new 
trial had expired, the defendant, by leave of court, filed 
an amended notice of motion for a new trial. The appel- 
late court said, p. 365: “As a notice of motion for a new 
trial this was too late, and in this respect did not con- 
form to the requirements of the statute, and was unavail- 
ing. As said by this court in Territory v. Hanna, 5 Mont. 
247: ‘Appeals are matters of statutory regulation. There 
must be a substantial compliance with the statute, in 
order to confer jurisdiction upon the appellate court. The 
appellant is charged with the duty of perfecting his 
appeal in the manner provided by law, and error in this 
regard affects the jurisdiction of the appellate court.’ 
* * * The next question is whether this amended 
notice is good as an amendment. But it does not amend 
any specification which was contained in the former 
notice. It does make a specification which seems to be 
good; for it states that the court erred in refusing to give 
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an instruction as requested by counsel for defendant, 
which instruction so refused was the same as the instruc- 
tion given, and numbered 30, except that the words ‘be- 
yond a reasonable doubt’ were contained in the offered 
instruction, but were stricken out of that as given. But 
the original notice of intention to move for a new trial 
did not pretend to specify any error as to instruction 30, 
or any error whatever as to refusing any instruction. 
The amended notice did not amend anything whatever 
that was contained in the original one. It introduced a 
wholly new specification. If it had been an amendment 
to anything contained in the original notice, or if it had 
specified properly and clearly anything that was insuf- 
ficiently specified in the first, we would have before us 
another question; but, as the matter stands, it appears to 
us that the amendment seeks to make a specification en- 
tirely new, and which is unsupported by anything in the 
original notice.” 

We have examined all of the remaining exceptions and 
find them to be without merit. The exceptions are over- 
ruled. 

H. K. Ashford, Second Deputy City and County Attor- 
ney (W. H. Heen, City and County Attorney with him 
on the brief), for the Territory. 

W. B. Pittman (Pittman & Brooks on the briefs) for 
defendant. 
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PETERS, C. J., PERRY AND LINDSAY, JJ. 


Taxarion—construction of return. 

When a return of property for the purposes of taxation is 
capable of the construction that it relates to a tract of land as 
a whole and not to the subdivisions or lots of which it is con- 
stituted and the assessor so treats it and thereafter in the appeal 
to the tax appeal court, in the appeal to this court, in the pro- 
ceedings before the tax court and in the proceedings before this 
court all of the parties in interest construe and treat the return 
in the same way, this court will not of its own accord construe 
the return as being a return of the individual lots separately. 

Samr—definition of “cash value.” 

The term “cash value,” as used in the tax statute, means the 
highest price which the property will bring for cash on the 
assessment date whether sold as a whole or in lots,—whichever 
will bring the higher return—and after reasonable advertisement. 
It means the cash price obtainable if all the property were sold 
on the assessment date and does not mean what the property 
would bring if some of its subdivisions were sold on the assess- 
ment date and others from time to time through a period of six 
months or one year after the assessment date. 

Same—valuation of property—income-producing capacity. 

The income-producing capacity of property is an important 

consideration in determining its taxable value. 
SamMe—valuation—evidence. 

Upon the evidence in this case the taxpayer’s return is sus- 
tained. 

OPINION OF THE COURT BY PERRY, J. 


This is an appeal from a decision of the tax appeal 
court sustaining the assessment placed by the assessor 
upon land of the taxpayer-appellant. The property 
assessed contains an area of 519,844 square feet but is 
leased in subdivisions or lots to various tenants. The 
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return was made by the taxpayer upon that portion of an 
ordinary tax return blank which is entitled “Lessor’s 
Return of Real Property Leased” and in the return as 
made the various lots are enumerated, the two royal 
patents or grants of which they all form a part are set 
forth, the area is given together with the date of the lease 
covering each lot, the number of years for which the 
demise was made in each instance, the annual rents re- 
served, the names of the lessees and a separate valuation 
for each lot. The total valuation placed upon the whole 
tract is also given, to wit, in the amount of $125,685. In 
the notice given by the assessor to the taxpayer in April 
of the taxation year, as required by law, showing the 
assessment as made, the matter is similarly treated by the 
assessor, that is to say, by setting forth information in 
some but not in as much detail concerning each lot. The 
total valuation returned is given in that notice together 
with the total of the assessment of $258,266. If there 
were nothing more to this feature of the case it may be 
that the return would be susceptible of the construction 
that it was a return of each lot separately and not of the 
tract as a whole. But that is not all that appears from 
the record. In appealing from the assessment the ordi- 
nary printed blank customarily prepared and furnished 
by the assessor was used. The statement therein made 
is that the “real property” was returned at $125,693 and 
assessed at $238,266. In this notice of appeal no reference 
was made to any subdivided lots or to any particular 
portions of the tract. The notice was evidently accepted 
by the assessor as a correct statement of the facts of the 
return and the assessment. In the briefs filed before the 
tax appeal court, and doubtless in the oral argument as 
well, the questions at issue were argued by both sides as 
though the return and the assessment were both of the 
one tract as a whole and no discussion was there had of 


192 SUPREME COURT OF HAWAII. 
Opinion of the Court. 


the values of any individual lots. The tax appeal court 
also treated the matter in the same way, giving in its 
written decision no consideration whatever to the value 
of any separate lot or lots and placing a valuation of 
$258,266 on the property as a whole and declaring that 
it was thereby sustaining the assessment as made. The 
appeal to this court by the taxpayer was similarly from 
the decision sustaining the assessment and recited that 
the land in question was returned by the taxpayer at the 
valuation of $125,685. Again no objection was made by 
the assessor or his representative. So also in this court 
the treatment of the case throughout by counsel on both 
sides has been upon the theory that it was the tract as a 
whole that was returned and assessed and no effort has 
been made either in the oral or the written argument by 
counsel on either side to ascertain the value of any par- 
ticular lot or lots. 

Both the return and the assessment are easily suscep- 
tible of the construction that they related to the tract of 
land as a whole and under the circumstances above recited 
they should be so construed. It is unnecessary either from 
the point of view of the form of the return and the assess- 
ment or in the consideration of the value of the tract as a 
whole to make any study of or reference to the value of 
any one or more or all of the separate lots. 

The principles involved in the taxation of property 
have been definitely and firmly established in this juris- 
diction. The property must be assessed at its “cash 
value” as of the assessment date, which in this instance 
was January 1, 1922. The term “cash value,” as used 
in the statute, means the highest price which the property 
will bring for cash whether sold as a whole or in lots,— 
whichever will bring the higher return—and after reason- 
able and fair advertisement. It means the cash price 
as aforesaid obtainable if all the property were sold on 
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the assessment date,—it does not mean what the property 
would bring if some of its subdivisions were sold on the 
assessment date and others from time to time through 
a period of six months or one year after the assessment 
date. See R. L. 1915, Sec. 1241, as amended by S. L. 
1921, Act 250; In re James B. Castle, 15 Haw. 1, 2; Kash 
Co. v. Assessor, 15 Haw. 476, 478. 

What is the evidence in the case at bar? On behalf 
of the assessor the following witnesses testified: Messrs. 
Aona, Beers, Tinker, Vicars and Stone, and for the tax- 
payer Messrs. Collins and Gurney. The testimony of 
Messrs. Aona and Beers was to the effect that the County 
of Hawaii in amicable settlement of judicial proceedings 
brought by the county for condemnation of certain land 
in Hilo desired for road-widening purposes had paid for 
that property from $2 to $2.50 per square foot. The only 
inference deducible from the record is that the circum- 
stances surrounding this property and the purchase there- 
of were not such as to entitle this evidence to any force 
in connection with the ascertainment of the value of the 
taxpayer’s property involved in this appeal, No party to 
the present controversy seems to attach any great weight 
to this testimony. It is entitled to none. Mr. Tinker tes- 
tified that he did not know the area of the frontage of 
the property in question, gave no information as to the 
total value of the property, said that he thought it worth 
50c per square foot “for the whole thing as an average” 
but added that the “back lots” would sell only “if sold 
on easy terms.” This last statement of his shows that in 
forming his estimate of 50c per square foot he had not 
the correct legal principles in mind. The law contem- 
plated not “easy terms” but a sale for all cash. Mr. 
Vicars, without knowledge of the frontage of the tract, 
thought that its front portion, 100 feet in depth, would 


be worth “around 60c a square foot.” “Quite a number 
13 
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of lots would sell at 60c” he said, adding that “I do not 
think there would be people interested in that land” 
(meaning all the front lots) “who have got the money 
to buy it with.” This witness therefore likewise failed 
to apply correct legal principles. What is desired is not 
what a portion or portions of the tract would bring but 
what the whole of it could sell for on that date. Mr. 
Stone, the deputy tax assessor who made the assessment, 
testified expressly that he did not consider the income- 
producing capacity of the property, that he valued the 
whole of the property at 50c per square foot, and that in 
his opinion the value was “conservative.” In explanation, 
however, of his opinion, he said: “Of course, maybe 
you could not sell it at any one time; it would take a 
reasonable length of time and things are dull in every 
line of business as well as in real estate and some prop- 
erty maybe could not be sold but it still has the value. 
It might take a year to sell the frontage at that price. 
No such frontage of 2000 feet could be readily disposed 
of, not at the present time, it would take quite a while 
to dispose of any such amount of property as that.” This 
witness, too, showed a lack of appreciation of the correct 
principles involved and his evidence therefore is not of 
value. 

The case stands therefore as though no evidence had 
been adduced by the assessor which can be of assistance 
to this court in determining the “cash value” of the tract 
on the assessment date. 

For the taxpayer Mr. Collins testified that for five 
years he had been superintendent of the land department 
of the Bishop Estate, gave in detail a description of the 
land involved, including its dimensions, and otherwise 
showed an entire familiarity with all the facts of the case. 
He gave it as his opinion that the amount returned “repre- 
sents the fair cash value of this property.” Mr. Gurney, 
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the other witness for the taxpayer, testified to a residence 
of twenty-four years in Hilo and to his familiarity with 
real estate values there. He said that he thought that 
the return as made was “a fair return” but expressed 
doubt “that this property, if put up as a whole, would 
bring as much as the amount of the return,” adding that 
if the tract were sold by lots, “some lots might bring 50c 
per square foot but not all the lots. could be sold at the 
present time.” Such evidence as this, coming from ex- 
perts familiar with real estate values, is always admissible 
in cases of this kind. There is no reason for doubting 
the credibility of these two witnesses or the soundness 
of their judgment. 

In another way also the same result is reached. The 
evidence is undisputed that there are outstanding on this 
tract twenty-six “old leases,” as they are called (meaning 
thereby leases made prior to 1919), covering about 199,000 
square feet and expiring in various years from 1922 to 
1936. The total rentals in force on the assessment date 
amounted to $5638 per annum or an income of a little less 
than 414% on the amount returned by the taxpayer. The 
evidence is undisputed that investors purchasing property 
of this nature would require assurance of a return of 8% 
per annum on the capital invested. It also appears that 
if the “old leases” had all expired prior to the assess- 
ment date and leases at the same rate secured in the 
“new leases” were in effect for all of the property the 
rental would be a return of 6% on a capital value of 
$179,750 or of 8% on a value of $134,812. The fact re- 
mains, however, that the “old leases” were still existing 
at the assessment date and constituted an encumbrance 
rendering the total value of the property less than it 
would be if they had been wholly substituted by new 
leases. Without resorting to exact or intricate mathe- 
matical calculations, it is obvious that the difference be- 
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tween the amount of the return, $125,685 and the sum of 
$134,812 is clearly not too great an amount to allow for 
the depreciation caused by the existence of the outstand- 
ing “old leases.” 

It cannot be doubted at this date that the income- 
producing capacity of property is an important considera- 
tion in determining its taxable value. In re Tax Assess- 
ment Appeals, 11 Haw. 235, 237, and In re Taxes Kapio- 
lani Estate, 21 Haw. 667, 671. 

The improvements have all been taxed separately to 
the lessees and for that reason alone need not be further 
considered in this case. Moreover, the undisputed evi- 
dence is that the buildings are all wooden structures and 
of cheap construction. Ordinary experience teaches that 
they will be of very little, if any, value at the expiration 
of the leases. The tax court which purports to place some 
emphasis upon this matter of improvements has not in 
its decision stated what improvements it found on the 
property which did not fall within the description given 
in the testimony here recited. The assessor has presented 
no evidence tending to show that the improvements will 
be of any material, salable value at the expiration of the 
leases or tending to show the present worth of the lessor’s 
interest in them at the assessment date. From all of the 
evidence the only finding that can be made is that they 
do not add to the value of the lessor’s interest in the 
property. 

In view, therefore, of the opinions of the experts who 
testified for the taxpayer and upon a consideration of the 
income-producing capacity of the property the judgment 
should be reversed and the taxpayer’s return sustained. 

A. G. M. Robertson (Robertson & Castle on the brief) 
for the taxpayer. 

H. R. Hewitt, Deputy Attorney General (also on the 
brief), for the assessor. 
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This appeal involves blocks B, C, D and E of the 
Piopio tract in the city of Hilo, Hawaii County, having 
an aggregate taxable area of 519,844 square feet. They 
abut in the order named upon the mauka or northerly 
side of Kamehameha avenue, formerly known as Front 
street, with an aggregate frontage, according to the blue 
print in evidence, of approximately 2110.89 feet and are 
separated by intervening spaces suitable for streets. The 
rear of blocks B, C and D adjoins Punahoa street which 
runs parallel to Kamehameha avenue, terminating at the 
Wailoa river where it flows past the northeast corner 
of block D. Punahoa street is unimproved but capable 
of traffic. Block E is bounded on the rear in part by the 
north bank of the Wailoa river and in part by a detached 
piece of government land bordering upon the north side 
of the river. Its easterly end forms a gore between the 
tracks of the Hilo Consolidated Railway Company and 
a small government piece on the north side of the river. 
The northwesterly corner of block B is about 110 feet 
easterly from the northeasterly corner of Kamehameha 
avenue and Piopio street. The dimensions of these blocks, 
beginning with the Kamehameha avenue frontage and 
proceeding around as the hands of a clock, are: Block B: 
242.3 ft. x 293 ft. x 242.3 ft. x 280 ft.; block C: 600.82 ft. 
x 258.4 ft. x 600.82 ft. x 289.9 ft.; block D: 597.77 ft. x 
290 ft. x 597.77 ft. x 255 ft.; block E: on Kameha- 
meha avenue 670 ft., then follows an irregular line from 
the northeasterly corner to the southwesterly corner and 
the westerly side is 250 feet long. The tract narrows at 
the center and then widens until it intersects the Wailoa 
river and narrows again. All of these blocks are sub- 
divided into lots. The subdivision of blocks B, C and D 
was effected by practically dividing the blocks in two by 
lines parallel to Kamehameha avenue and Punahoa street 
and running lines across the blocks approximately at 
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right angles to the bisecting line at intervals in block B 
of 60 feet and in blocks C and D of 50 feet. Block E 
was subdivided by running diverging lines from Kameha- 
meha avenue at intervals of 50 feet through to the rear, 
resulting in slightly wider lots in the back than upon the 
Kamehameha avenue frontage. Due to the irregularity 
of the rear boundary some lots are of greater depth than 
others. Block B contains eight lots, four fronting upon 
Kamehameha avenue and four upon Punahoa street; 
blocks C and D each twenty-four lots, half of which face 
on Kamehameha avenue and half on Punahoa street, and 
block E twelve lots—one of which, however, lot No. 5, 
of an area of 8715 square feet, is not subject to this 
appeal being exempt from taxation. The depth of all the 
lots in block E is coextensive with the depth of the block. 
The four lots in block B facing Kamehameha avenue are 
of about the same size and average 8918.5 square feet. Of 
the four lots in block B facing on Punahoa street one has 
an area of 6740 square feet while the remaining three are 
each 9000 square feet. The lots in block C facing on 
Kamehameha avenue are also of about the same size, the 
average being 6710.4 square feet, while those facing on 
Punahoa street have a uniform area of 7000 square feet. 
The lots in block D fronting on Kamehameha avenue are 
of about the same size and average 7053.08 square feet, 
while the lots facing on Punahoa street have a uniform 
area of 6500 square feet, except two, which are a little 
less and which aggregate 11,465 square feet. All the lots 
in blocks B, C and D fronting on Kamehameha avenue 
have an average depth of about 140 feet. The lots subject 
to taxation in block E aggregate 124,803 square feet. The 
lots in block B fronting on Kamehameha avenue aggre- 
gate 35,674 square feet; those similarly situated in block 
C 80,525 square feet and those in block D 84,637 square 
feet. The aggregate area of all the lots in these same 
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blocks fronting on Punahoa street is 194,205 square feet. 
The entire tract is subject to lease, there being forty-three 
leases. Some of these leases demise but one lot, some in- 
clude both front and rear lots but in all instances the 
leases are based upon the lot subdivisions. The land is 
used variously by the different tenants, most of whom are 
Orientals. Those whose lots front on Kamehemaha ave- 
nue have erected in most cases two-story buildings and 
use the ground floor for stores and the upper floor for 
living quarters. The rear facing Punahoa street is used 
for apartment purposes. There are some cottages. It is 
used mainly for residential purposes and the buildings 
are of more or less cheap construction. In the case of 
twenty-three old leases and one new lease (the terms “old” 
and “new” leases being hereinafter more particularly ex- 
plained) the improvements revert to the lessee upon the 
expiration of the leases. In three old leases and sixteen 
new leases the improvements revert to the lessor. 

The taxpayer pursuant to the provisions of section 
1253, R. L. 1915, made a return upon a form entitled 
“Lessor’s Return of Real Property Leased” and therein 
detailed the royal patent, grant or land commission 
award in which the land subject to each lease was includ- 
ed, the date, term, annual rental and name of the lessee 
in each lease, and a description of the premises demised 
by lot and block number and area. The cash value of 
each piece of property subject to the respective leases was 
set forth separately. These separate values aggregated 
$125,693. This averages 24.2c plus per square foot 
throughout the tract. 

The assessor raised the assessment in each individual 
case, resulting in an aggregate assessment of $258,266. 
This averages 49.6c plus per square foot throughout. The 
taxpayer appealed from the assessment as a whole. No 
claim was made by the Territory either before the tax 
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appeal court or this court that the appeal of the taxpayer 
was not in proper form. The tax appeal court sustained 
the tax assessor and the cause is now before this court 
upon appeal from the judgment of the tax appeal court. 

The return of the taxpayer, according to the evidence 
of Mr. Collins who has been manager of the estate for a 
period of about five years, was upon a valuation of 40c a 
square foot for the frontage on Kamehameha avenue to 
a depth of 100 feet, 20c a square foot on the balance of 
the front lots and 10c a square foot on the lots facing 
Punahoa street. In his opinion the return constituted a 
fair valuation of the premises. The record is silent as to 
the value of the rear of block E but classifying it with 
Punahoa street lots we have as a result of the method 
pursued by the taxpayer 211,089 square feet at 40c; 
56,747 square feet at 20c and 252,008 square feet at 10c, 
aggregating $120,985. If the value of block E were 
computed on the basis of 40c per square foot for a depth 
of 100 feet, 20c per square foot for an additional depth 
of 40 feet (corresponding to the average depth of lots 
fronting on Kamehameha avenue in the other blocks) 
and 10c for the remainder in the rear, the valuation of 
the property would be increased to $123,754.66. As said 
the return was $125,693. The net annual rental from the 
property is $5638, which figures a little less than 414% 
net on the value returned for assessment. Mr. Collins 
testified that the estate usually expects a net rental of 
6% and the rentals were figured on that basis, being the 
highest rental obtainable—as put by him, “the most the 
traffic would bear.” 

There are twenty-six “old leases,” so called, dating as 
far back as 1906, one of which expired in 1922; four of 
which will expire in 1923, eight in 1924, six in 1925, two 
in 1926, two in 1928, one in 1930 and two in 1936. All 
of these leases were for terms of fifteen years with the 
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exception of those expiring in 1936, which were for thirty 
years. These leases involve an area of 320,648 square 
feet, which is 61.66% of the area of the land involved in 
this appeal, and net an annual rental of $1045. The re- 
spective rentals were based on a 6% net return upon the 
valuation obtaining at the time of their execution. The 
net annual rental accruing from the old leases nets 6% 
on an average valuation of a trifle less than 514c a square 
foot. 

Within two and one-half years prior to the taxation 
period (to be exact, beginning May 1, 1919,) the estate 
has granted seventeen leases, which will be hereafter re- 
ferred to as “new leases,” each for a term of fifteen 
years with rentals based on a net 6% return upon a valua- 
tion of 40c per square foot for lots fronting on Kameha- 
meha avenue to a depth of 100 feet; the balance of the 
front lots at 20c per square foot and the lots fronting 
on Punahoa street at 10c per square foot, the same basis 
as the return for taxation. Mr. Collins testified that all 
further leases would be made upon a valuation of 50c a 
square foot for the front lots and 25c a square foot for the 
rear lots. From the tax return and from the itemized state- 
ment, filed by the taxpayer in this court upon appeal, of 
the number, date, date of expiration, area and rental of the 
twenty-six old leases referred to it would appear that the 
rental of old leases of lots on Kamehameha avenue in 
blocks B, C and D is 6% on from 33c to 35c per square 
foot, according to location, while the rental of lots facing 
on Punahoa street is 6% on a valuation of 10c a square 
foot. The rental reserved in both the new and the old 
leases of lots in block E is 6% on from 28c to 31c a square 
foot, according to the location. 

I deem the arbitary subdivision made by the taxpayer 
for classifying the land for taxation purposes, if of any 
value, to be inapplicable to lots 1, 2, 3 and 4 in block E. 
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By reason of their frontage upon Kamehameha avenue 
and the Wailoa river they of necessity fall into a class by 
themselves. Moreover, lack of access to the rear of the 
remaining lots in block E renders such a subdivision of 
doubtful value. The conclusion I here reach, however, 
renders a consideration of the physical conditions of block 
E unnecessary. 

It would seem that for taxation purposes classification 
of the lots as subdivided by the taxpayer would be the 
most reasonable basis of valuation of the tract as a whole. 

Land subject to old leases was returned at $71,480; 
that subject to new leases at $54,213. 

The tax assessor assessed the property at 59c plus 
per square foot for Kamehameha avenue lots in blocks B, 
C and D, 49c per square foot in block E and 40c a square 
foot for all lots facing on Punahoa street. This would 
average 49.6c plus per square foot throughout the tract. 
He justified his assessment by evidence of several sales 
made in the vicinity—an unimproved lot situate on Kame- 
hameha avenue on the Waiakea side of the Volcano Sta- 
bles with a frontage of approximately 120 feet and a 
depth of 100 feet and containing an area of 12,000 square 
feet sold at private sale for $12,000, or $1 a square foot; 
an unimproved lot situate on the Waiakea corner of Ka- 
mehameha avenue and Piopio street with a frontage of 
100 feet and a depth of approximately 100 feet and con- 
taining an area of 10,367 square feet sold at private sale 
for $6000, or 58c a square foot; an unimproved lot situate 
on Kamehameha avenue between the Volcano Stables and 
Piopio street with a frontage of 90 feet and an approxi- 
mate depth of 100 feet and containing an area of 9646 
square feet sold at public auction for $7,800, or 80c a 
square foot, and finally three unimproved lots situate in 
Waiakea on the east side of the proposed Lihiwai street 
and the north side of the proposed Kuhio street, generally 
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described as “across the river and diagonally opposite the 
Honolulu Iron Works,” which occupy the easterly corner 
of block E, aggregating 10,478 square feet, sold for 
$27,000, or at a rate of $2.67 a square foot. The tax 
assessor also introduced evidence to the effect that that 
portion of the tract fronting on Kamehameha avenue and 
to a depth of 100 feet was worth 60c and that the entire 
tract as a whole was worth 50c. The two witnesses giving 
this opinion, however, did not pretend to have any knowl- 
edge of the existing leases and the tax assessor, while ad- 
mitting that the leases were a “consideration,” stated 
that he did not “consider them seriously” in making the 
assessment. The land subject to the old leases was 
assessed at $150,200; that subject to the new leases at 
$108,066. The net annual rental from the entire tract 
is but 2.18% upon the assessment of the tax assessor. 

The evidence was undisputed that a reasonable return 
upon a real estate investment was 8% net. 

From all the evidence in the case I am inclined to 
feel that the leases provide the safest method of computa- 
tion of the cash value of the property at the taxation 
period. The evidence of sales of land made in the imme- 
diate vicinity within a reasonable time prior to the taxa- 
tion period was perhaps of some value to the tax appeal 
court due to the fact that it was presumably acquainted 
with the conditions obtaining at the times of the respec- 
tive sales and had a knowledge of the general situation 
and the character of the land subject to these sales with 
which it could make comparisons and drew upon that 
acquaintance and knowledge in coming to its conclusion. 
But the record is so meager it is impossible to determine 
therefrom to what extent these specific sales may be em- 
ployed in determining the value of the land subject to 
assessment. Nothing further appears than the mere loca- 
tion except in the case of one sale where it appears that 
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the property was to be used as a site for a bakery, and 
another that “it was nearer the business center.” Refer- 
ence was made to the traffic on Kamehameha avenue and 
Piopio street. No elements, however, of similarity or com- 
parison were shown and it is impossible to concede any 
value whatever to the evidence. It is a matter of common 
knowledge that land in an adjoining block very often is 
of greater or less value due to location, surrounding con- 
ditions and the use to which the same may be put. It is 
significant that the one piece which sold at $1 per square 
foot was assessed at 50c a square foot and the land of the 
American Factors on the same side of Kamehameha 
avenue and immediately adjoining was assessed at a like 
amount. According to the undisputed evidence the rental 
reserved under the new leases was computed on a 6% 
basis and that is the best rental procurable. Figured on a 
6% basis the cash value of the lots in blocks B, C and D 
fronting on Kamehameha avenue and subject to new 
leases is from about 33c to 35c a square foot while the 
cash value of those subject to the old leases is from 20c 
to 22c per square foot. There are only two new leases 
of lots in block E and a 6% valuation of the land subject 
to these leases figures at 28c and 29c a square foot re- 
spectively. 

Opinions of those qualified to speak are of great as- 
sistance to a court in determining values. But it must 
appear that the opinion of the expert is based upon knowl- 
edge of the facts involved. None of the witnesses who 
gave evidence, with the possible exception of Mr. Collins, 
had any knowledge of the details of existing leases and 
their evidence was based practically upon the theory of 
unencumbered ownership in fee. In the instant case, 
however, there is present evidence of value based upon 
actualities. The new leases by reason of their number 
and similarity of land demised remove the question of 
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value from the realm of opinion evidence. The rents re- 
served are the rental value in the open market of the lands 
subject to the respective leases. They are regulated by 
supply and demand. They are what tenants are willing 
to pay and the taxpayer to receive. It is evidence of 
value of a high order and, considered in the light of the 
undisputed evidence that the investing public would ex- 
pect a net return of at least 8% from this character of 
investment, furnishes the best and safest method of com- 
putation that the case affords. I feel that the cash value 
at the taxation period of all lots subject to the new leases 
should be determined by capitalizing the annual rental on 
a basis of 8%. This would result in a raise in the assess- 
ment in some instances in excess of the return of the tax- 
payer, but not in all. In some cases the return of the tax- 
payer of property subject to new leases is in excess of the 
aggregate capitalization of the annual rentals at a rate of 
8%. The taxpayer returned the land subject to the new 
leases at $54,218. The rentals from the new leases capi- 
talized at 8% would amount to only $52,891.61. Under 
the circumstances the return of the taxpayer in all cases 
in which the property is subject to new leases must be 
sustained. 

Nor should the return of the taxpayer upon lands sub- 
ject to old leases be disturbed. The old leases by reason 
of the inadequacy of rent and the return which the ordi- 
nary investor would expect to receive from the land sub- 
ject thereto at the taxation period constitute an encum- 
brance and serve to reduce the value of the property sub- 
ject to such leases. For instance, lease 1260 is of two lots 
in block B, one fronting on Kamehameha avenue, size 
50 ft. x 16214 ft., and one fronting on Punahoa street 
containing an area of 6740 square feet. Were the Bishop 
Estate receiving a return similar to what it now receives 
under its new leases it would receive $228 per annum. The 
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rent it is actually receiving is $50. Another instance is 
lease 1349 of lot 6 in block C fronting on Kamehameha 
avenue, approximately 50 ft. x 137.5 ft. Under the rentals 
prevailing in the new leases the estate would be entitled 
to receive $142 per annum. The rental it receives under 
its old lease is $25 per year. This situation obtains pretty 
generally throughout the old leases. The rent accruing 
from old leases capitalized at 8%, without reference 
to expiration dates, would show a value of only $13,062.50. 
The land subject to the old leases was returned at 
$71,840 and assessed at $150,200. Where it appears that 
the rentals reserved in unexpired long term leases are in- 
adequate and are below the rentals prevailing at the taxa- 
tion period upon similar lands the cash value of the lands 
subject to such leases should be determined in the light 
of such prevailing rentals and an allowance made to the 
extent that the investing public would demand by reason 
of their inadequacy. From such calculation as I have 
been able to make, of the actual “present worth” at the 
taxation period of the lands subject to the old leases, it 
would appear that it is less than the respective amounts 
actually returned. Under the circumstances I am of the 
opinion that the valuation placed by the taxpayer upon 
the several lots subject to the old leases is fair and reason- 
able and represents their cash value at the taxation period. 

There are further reasons why the return of the tax- 
payer of the lots in block E should be sustained. The 
evidence of values adduced by the taxpayer, if intended to 
apply to block E, left the value of the rear portion in 
doubt. Nor did the tax assessor clarify the issues in that 
regard. The evidence adduced by the latter absolutely 
failed to take into consideration existing leases. Hence 
here similarly, as in the case of the lots in the other 
blocks, one must be guided by the existing leases, both 
new and old. Two new leases were secured in May, 
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1919,—No. 2237 covering lot 1, containing 13,536 square 
feet, and lease No. 2238 covering lot 4, containing 10,305 
square feet, each at a rental of $300 per annum. Both 
lots have a frontage on the Wailoa river which should 
render them more valuable than those in the same block 
which adjoin the government land intervening between 
the rear of block E and the river. Capitalizing this rent 
at the rate of 8% each lot would be worth $3750. The 
land subject to lease 2237 was returned at $3805 and 
that subject to No. 2238 at $3060 or 28.1c and 29.6c per 
square foot respectively. Lots 2 and 3 also border on the 
Wailoa river but are subject to old leases. The area 
remaining in block E, after excluding lots 1 and 4— 
100,962 square feet,—notwithstanding it earns but an 
aggregate annual rental of $550, which if capitalized 
at 8% would show a value of only $6875, was nevertheless 
returned by the taxpayer at $30,390 or 30c per square 
foot, a cent plus per square foot in excess of the average 
value per square foot under the new leases. 

There remains still to be considered the extent to 
which the assessment should be affected, if at all, by the 
value of the improvements upon the premises at the taxa- 
tion period. The evidence is that the improvements were 
assessed separately against the lessees. Neither party 
offered any evidence of what the improvements consisted 
which were upon the premises subject to leases which 
revert to the lessor at the expiration of the term, which 
obviously are the only improvements with which we are 
concerned. The only evidence of improvements is that 
hereinbefore set forth in connection with the uses to 
which all the premises generally were devoted. Neither 
the return of the taxpayer nor the assessment of the assess- 
or contains any reference to improvements. This matter 
seems to have been an afterthought of the tax appeal 
court and to have been considered by it in the absence of 
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any evidence on the subject. No effort was made to 
identify any particular improvements as upon any par- 
ticular lot or its value in whole or in part. In the absence 
of evidence it is obviously impossible to make any finding 
on the subject. This is but another instance in which the 
tax appeal court evidently drew upon the personal knowl- 
edge of its members. Their undisclosed personal knowl- 
edge, however, is not a substitute for evidence. Without 
going into the degree of proof necessary the record must 
disclose at least some evidence to sustain a finding, other- 
wise the finding falls. Under the circumstances the 
value, if any, of improvements upon premises subject to 
leases containing a provision that improvements at the ex- 
piration of the term revert to the lessor cannot be con- 
sidered. 
I concur in the conclusion reached by the majority. 
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PETERS, C. J., PERRY AND LINDSAY, JJ. 


ForGery—elements of—improper exercise of authority. 


Where a purchasing agent is empowered by his principal to 
draw on his principal’s bank account by checks signed in the 
principal’s name as maker to pay for purchases made for and 
on account of his principal, and the agent by means of such 
a check draws on his principal’s bank account not for the 
purpose authorized, but for the purpose and with the false and 
fraudulent intent of converting the money to be derived thereby 
to his own use and benefit, such agent is guilty of forgery. 


OPINION OF THE COURT BY PETERS. C. J. 


The defendant was convicted by a jury of the circuit 
court of the fourth circuit of the crime of forgery and 
prosecuted exceptions to this court. The writing alleged 
to have been forged was a check or withdrawal slip on 
The People’s Bank, Limited, of Hilo, dated September 
30, 1920, and purporting to be signed by D. Ballie, direct- 
ing the bank to pay to “cash” the sum of $1350 and charge 
the same to the account of the maker, to wit, account No. 
2888 in the savings department of the bank. 

The defendant’s exceptions will be treated in the order 
of their importance. First, the exception to the denial 
by the trial court of defendant’s motion for a directed 
verdict upon the grounds (1) “* * * no proof of 
venue;” (2) “* * * the facts introduced on behalf 
of the prosecution * * * does not constitute forgery 


and is not a violation of section 3953 of the Revised 
14 
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Laws of Hawaii, 1915, or Chapter 231 of the Revised 
Laws,” and (3) “that there is no proof of the allegations.” 

The first ground of the motion wag not presented in 
defendant’s brief. The cause was submitted without argu- 
ment, hence this ground of the motion is considered 
abandoned. 

The second and third grounds of the motion may be 
treated as one, both haying been submitted by the de- 
fendant together upon the broad claim that the evidence 
showed that the defendant had authority to sign the 
check or withdrawal slip in question, or if not at least 
he had reasonable cause to believe that such authority 
had been conferred upon him and hence was entitled 
to his discharge. 

The evidence is undisputed that on September 30, 
1920, one D. Ballie had an account in the savings depart- 
ment of The People’s Bank, Limited, of Hilo, identified as 
account No. 2888; that on that day the defendant made 
and signed a check or withdrawal slip in the name of “D. 
Ballie” as maker, and that such check was honored by 
the bank, paid to the holder and the amount thereof 
charged to Ballie’s account with the bank. It is also 
undisputed that Ballie had theretofore directed the de- 
fendant to buy him some Waialua or San Carlos stock, 
or failing such stock “anything good” which he (the de- 
fendant) might select and to pay therefor with funds to 
be drawn from Ballie’s savings account with the bank. 
Rallie testified on re-redirect examination that he told the 
defendant, “You can sign a check for me,” but when 
asked, “Is it not a matter of fact all that you told him 
was that if there was sugar stock selling reasonable or 
low to buy it for you,” to which the witness answered, 
“Yes, sir.” 

In addition to this bit of contradictory evidence upon 
which the claim of express authority to sign checks to 
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purchase stock for Ballie’s account might be predicated 
there is further evidence from which it might seem that 
the signing of checks or withdrawal slips by the defendant 
for the purpose of purchasing stock for Ballie was neces- 
sarily contemplated by the parties when Ballie gave the 
defendant the instructions to buy the stock and to pay 
therefor with funds to be withdrawn from Ballie’s savings 
account with the bank. Ballie knew that in order to 
withdraw funds from his savings account in the bank it 
was necessary that he as a depositor sign a check or 
withdrawal slip for the amount of such withdrawal, 
accompanied by his pass-book. The defendant, who was 
the cashier of the bank, unquestionably must have known 
of the system then in vogue. The defendant was Ballie’s 
business agent in Hilo and a man in whom Ballie had 
every confidence. Ballie had left his pass-book in the 
defendant’s custody; he himself lived some distance from 
the bank and may have figured that it would be more 
convenient to have the defendant, who by reason of his 
employment at the bank was constantly available, attend 
to any necessary withdrawal than for him to go person- 
ally to Hilo and attend to it himself; moreover the occa- 
sion for the use of the money by the defendant depended 
entirely upon the defendant’s purchasing Waialua or San 
Carlos stock or something else that was “good.” In view 
of all these circumstances and the inference that may 
be legitimately drawn therefrom it might be said that 
the power to sign all necessary papers required by the 
bank for such withdrawals, including a check or with- 
drawal slip, was necessarily implied by the express 
authority to draw Ballie’s funds from the bank. Be that 
as it may. Where it appears that the power to make and 
sign checks in the name of another as maker is limited 
by the use to which the proceeds to be derived therefrom 
may be devoted, and it further appears that the power 
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was not exercised for the purpose to which it was limited, 
it is not a defense to a charge of forgery merely to show 
that the power existed or the one exercising the power 
had reasonable cause to believe that it existed. To con- 
stitute a defense to the charge of forgery it must also 
appear that the power was exercised for the specific pur- 
pose to which it was limited. Hence, even if the de- 
fendant had express authority to sign checks in Ballie’s 
name as maker in order to withdraw funds from Ballie’s 
savings deposit at the bank and to purchase stock for 
Ballie’s account; or in the absence of such express author- 
ity, assuming, though not deciding, that he had implied 
authority so to do, the evidence was nevertheless sufficient 
to make out a prima facie case of forgery. 

Both the express authority and the assumed implied 
authority to sign checks or withdrawal slips in the name 
of the depositor were limited to a specific purpose—to 
buy stock for and on the latter’s account. It was not a 
general authority to sign checks. If this power to sign 
checks was not exercised for the specific purpose to which 
the donor of the power had specifically limited it but ex- 
ercised for another and a false and fraudulent purpose 
then such exercise of the power for the false and fraudu- 
lent purpose constitutes forgery. 

The evidence tended to show that the defendant never 
bought any Waialua or San Carlos stock or any other 
stock for Ballie’s account. The defendant never notified 
Ballie that he had bought any stock for this account. 
No claim was made that he had bought any stock for 
Ballie’s account. Ballie never received any stock from 
the defendant as a result of the withdrawal secured by 
means of the check of September 30, 1920, or at all. On 
December 3, 1921, the directors of The People’s Bank de- 
manded of the defendant that he forthwith tender his 
resignation as cashier of the bank, the same to take effect 
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immediately, and at the same time demanded of him “a 
full, detailed and itemized accounting as to all moneys 
withdrawn, taken or otherwise appropriated by” him 
“from the savings department of the said bank charged 
against accounts of depositors in the savings department 
of said bank without the authorization of said depositors 
to so take or withdraw said moneys and for the immediate 
return and repayment to said bank of all such moneys 
so withdrawn or taken,” to which he admitted that he 
was in default and personally prepared and handed to an 
officer of the bank a list including the item “Ballie 
$2520.92,” which was the amount of the credit to which 
Ballie was then entitled at the bank, according to Ballie’s 
ledger card, were the amount of $1350, represented by 
the withdrawal of September 30, 1920, and corresponding 
interest thereon from date of withdrawal, excluded as a 
debit or charge against Ballie. This evidence was directed 
to the question of the intent with which the defendant 
signed the check or withdrawal slip of September 30, 
1920. It was sufficient to give rise to the inference and 
justify the jury in finding that the defendant at the time 
he drew the check or withdrawal slip in question did not 
do so with the intention of securing funds wherewith to 
purchase stock for Ballie’s account but with the false and 
fraudulent intention of converting the proceeds of said 
check or withdrawal slip to his own use and benefit. 
Where a purchasing agent is empowered by his principal 
to draw on his principal’s bank account by checks signed 
in the principal’s name as maker to pay for purchases 
made for and on account of his principal, and the agent 
by means of such a check draws on his principal’s bank 
account not for the purpose authorized, but for the pur- 
pose and with the false and fraudulent intent of convert- 
ing the money to his own use and benefit, such agent is 
guilty of forgery. 26 C. J., title “Forgery,” Sec. 7, p. 898; 
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People v. Dickie, 17 N. Y. S. 51, 52; Hooper v. State, 30 
Tex. App. 412. 

Defendant’s exception to the verdict and his exception 
to the court’s overruling his motion for a new trial involve 
the same issues of law as presented upon the exception 
to the denial of defendant’s motion for a directed verdict, 
and hence are overruled without further comment. 

Defendant also complains of the refusal of the trial 
court to give the following instruction requested by him: 
“I instruct you that if you find from the evidence that the 
defendant did not have authority to sign the name of D. 
Ballie to the particular check in evidence in this case, 
but that it appears further from the evidence that he had 
fair grounds for believing that he had such authority, 
even though in fact he had not, then your verdict must 
be for the defendant.” In the abstract the instruction 
was correct. It had no concrete application, however, to 
the facts. It failed to take into consideration the limita- 
tion placed by Ballie upon the purpose to which any 
withdrawal from his savings account with the bank should 
be devoted. As heretofore explained, even though the de- 
fendant may have had fair grounds for believing that he 
had authority to sign checks or withdrawal slips to with- 
draw Ballie’s moneys from the bank, if he did so with 
the false and fraudulent purpose of securing the funds 
for himself and converting the same to his own use he 
would be guilty of forgery. The instruction was properly 
refused. 

During the course of Ballie’s examination on direct 
the witness was permitted to testify over the objection of 
the defendant that he had not received sugar stocks from 
the defendant and that the defendant had not told him 
that he had bought sugar stocks. This the defendant 
assigns as error. This evidence was material and relevant 
io the question of intent with which the defendant made 
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and signed Ballie’s name to the check or withdrawal slip 
of September 30, 1920. Had the defendant signed the 
check with the lawful intention of securing money to pur- 
chase stock for Ballie’s account, pursuant either to express 
authority or to the authority with which we have assumed 
that he was clothed, it is obvious that a different situation 
might be involved. It was incumbent upon the prosecu- 
tion to prove, and its evidence tended to prove, that the 
check was made and signed with a false and fraudulent 
intent. That the defendant never claimed to have pur- 
chased any stock for Ballie’s account and that Ballie 
never received any stock from the defendant after he had 
withdrawn Ballie’s money from the bank were circum- 
stances tending to show that the check was drawn with 
such intent. The evidence was properly admitted. 

Finally the defendant complains of the comment of 
the trial judge, made in the presence of the jury, that the 
witness was “adverse.” The occasion of this remark was 
the ruling by the court on defendant’s objection to the 
further examination of the witness by the county attorney 
on the ground that it was not proper “redirect.” The 
witness was upon re-redirect. On direct examination 
the witness had testified that the matter of the defendant’s 
signing checks in the name of the witness or otherwise 
had never been a subject of discussion between them, 
but on cross-examination, when asked whether or not he 
had authorized the defendant to sign the witness’ name 
to the check or withdrawal slip of September 30, 1920, 
he answered in the affirmative. On redirect the witness 
testified that he had not authorized the defendant to sign 
the check in question with the same directness and cer- 
tainty that he had testified to the contrary on cross. On 
recross the witness switched back to the same evidence 
he had given on cross. Then the court took a hand and 
upon questioning the witness as to whether the defendant 
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had authority to sign Ballie’s name to the check of Sep- 
tember 30, 1920, the witness answered in the affirmative. 
Then it was that the county attorney took the witness 
again on re-redirect and the following proceedings took 
place: “Mr. Beers. Q Now let me see: Did you at any 
time prior to September 30th tell Mr. Forrest, ‘whenever 
you buy sugar stock draw out a check and sign my 
name to it’ Did you tell him anything like that? A I 
gave him authority to use my money. Q Did you tell 
him to sign checks for you? A No sir. Q You knew you 
had money there? A Yes sir. Q And you had in mind 
when you told him to buy stock to charge up your account; 
is that it? A Yes sir. Q And you had no idea that he 
was going to sign your name to any check, had you? Mr. 
Rawlins: If the court please, I submit it is improper 
redirect. The court. I am going to overrule your objec- 
tion. This witness is quite adverse, and I will overrule 
your objection.” 

It may be that in the use of the words “authority” 
and “authorize” in leading questions directed to the wit- 
ness concerning the power which he had delegated to the 
defendant the witness became confused. Whether an 
agent is authorized to sign the name of his principal is 
a mixed question of law and fact. It is only after the 
facts are disclosed that one can say as a matter of law 
whether the agent was authorized to perform the act in 
question. It appears, however, from the evidence that 
Ballie prior to the trial had been reimbursed by The 
People’s Bank, Limited, in the amount of the loss occa- 
sioned him by the acts of the defendant and it is apparent 
from his evidence that he was reluctant to testify against 
the defendant. His manner and demeanor while a wit- 
ness on the stand is of course a matter which the record 
cannot preserve. It was, however, a matter of observation 
by the trial judge and may have influenced the comment. 
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Whether by reason of failure to recollect or otherwise (it 
is immaterial which) Ballie’s evidence contains discrepan- 
cies which might incline a jury to doubt his credibility. 
He was subsequently successfully impeached by the 
prosecution. 

We are inclined to feel that the comment complained 
of was brought about by defendant’s objection and was 
but the expression by the trial judge of his reason for 
permitting the county attorney to further pursue a sub. 
ject-matter upon which the witness had been so contra- 
dictory as to lead the court to believe the witness was 
adverse. Under the circumstances the remark was justi- 
fied and proper and does not constitute error. 

The exceptions of the defendant are overruled. 

W. H. Beers, County Attorney of Hawaii and Deputy 
Attorney General, and A. G. Correa, Deputy County At- 
torney of Hawaii, for the Territory. 

W. T. Rawlins. for defendant. 


IN THE MATTER OF THE GUARDIANSHIP OF 
ROSIE LANE, A MINOR. 


No. 1436. 


APPEAL FROM CIRCUIT JUDGE FIRST CIRCUIT. 
Hon. J. R. Desa, JUDGE. 


ARGUED JUNE 8, 1923. DeEciwep JUNE 8, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 
ORAL OPINION. 


The order of the Honorable James J. Banks, judge of 
the circuit court of the first circuit, of June 10, 1921, 
appointing Lucy K. Ward guardian of the person of the 
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minor, Rosie Lane, and the letters of guardianship of 
June 14 following, issued pursuant thereto, were valid, 
subsisting and unrevoked at the time the judge of the divi- 
sion of domestic relations, without notice to the guardian, 
assumed to transfer the custody of the ward to its father. 
The motion of the guardian of October 5, 1922, praying 
that the order transferring the custody of the ward to 
its father be set aside and her custody and control be 
restored to the guardian was directed solely to the correc- 
tion of an alleged invalid order and involved in no way 
the matter of the movant’s guardianship and in the ab- 
sence of notice to the guardian as required by section 3042, 
R. L. 1915, the court was without jurisdiction of the 
person of the guardian and the order appealed from re- 
voking the letters of guardianship was void. Guardian- 
ship of Roberts Minors, 18 Haw. 304. 

The decree revoking the letters of guardianship issued 
to Lucy K. Ward is reversed and the cause remanded 
with instructions to vacate and set aside the order of 
the judge of the division of domestic relations of the 30th 
of September, 1922, awarding the custody of the minor 
to her father. 

W. W. Thayer (also on the brief) for the guardian. 

W. T. Rawlins (also on the brief) for the father. 
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TAM WOODS (ALSO KNOWN AS TOM WOODS) v. 
MANUEL RAPOZO. 


No. 1400. 


MOTION TO AMEND OPINION AND DECISION. 


ARGUED APRIL 26, 1923. DECIDED JUNE 8, 1923. 
PETERS, C. J., PERRY AND LINDSAY, JJ. 


Per Curiam. In this case upon exceptions to the fifth 
circuit court defendant’s exception to the decision of the 
trial court jury waived, upon the ground that the deci- 
sion failed to conform to the provisions of section 2380, 
R. L. 1915, in that the trial court had failed to state 
therein “its reasons therefor,” was sustained and no error 
appearing prior to decision the cause was ordered re- 
manded to the trial court with instructions to render a 
decision “stating its reasons therefor.” (See 27 Haw. 21.) 

Frank E. Thompson, Esq., as administrator of plain- 
tiff’s estate, now, prior to such remand, gives this court 
to understand and be informed that plaintiff died on 
January 20, 1922, “while this cause was pending before 
this court” and before any opinion had been rendered 
herein, and moves that its opinion be amended “so as to 
direct the trial court that its decision be amended as of 
the date of its original rendition, the judgment hereto- 
fore filed and entered in accordance with said decision to 
be and remain in full force and effect.” 

On January 20, 1922, this cause was pending before 
the fifth circuit court. Judgment was entered September 
30, 1921, and defendant’s bill of exceptions was not 
allowed until April 12, following. 

Without passing upon the propriety of the appearance 
of the movant, or his right in his representative capacity 
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to so move, the motion must be denied. Where upon ex- 
ceptions in a jury waived case an exception to the deci- 
sion is sustained upon the ground that the same fails to 
conform to the provisions of section 2380, R. L. 1915, 
due to the failure of the trial court to state in its deci- 
sion “its reasons therefor,” and the cause is ordered re- 
manded with instructions to the trial court to render a 
decision “stating its reasons therefor,” such order is in 
effect a direction to the trial court to proceed anew with 
the trial of said cause at that point where the error 
occurred and complete the same to decision and judgment 
as though no decision had theretofore been rendered in 
said cause. The rendition of a decision is a judicial act. 
For this court to now order the amendment as prayed 
would be to usurp a supervisory control over the judicial 
functions of the trial court, of which neither the former 
opinion of this court nor its order of remand admits. 

If the action survives, the decision when rendered by 
the trial court as directed will be a part of the continua- 
tion of the trial of this cause and should bear the date 
of its rendition and not the date of the previous decision 
which this court by its opinion has vacated and set aside. 

B. N. Ulrich and Marguerite K. Ashford (Thompson, 
Cathcart & Ulrich on the brief) for the motion. 

P. L. Rice and L. A. Dickey, contra, filed written ob- 
jections but did not argue. 


bo 
pd 


IN RE THOMPSON, 27 Haw. 221. 2 


Syllabus. 


IN THE MATTER OF THE APPEAL OF JAMES A. 
THOMPSON, CLERK OF THE SUPREME COURT 
OF THE TERRITORY OF HAWAII, FROM A DE- 
CISION OF THOMAS TREADWAY, AUDITOR OF 
THE TERRITORY. 


No. 1489. 


SUBMITTED JUNE 12, 1923. DECIDED JUNE 25, 1923. 


PERRY AND LINDSAY, JJ., AND CIRCUIT JUDGE BANKS 
IN PLACE OF PETERS, C. J., DISQUALIFIED. 


CoNTRACTS—in name of Territory. 


A contract with a publisher for publishing and printing the 
supreme court reports of the Territory which is executed by the 
clerk of the court in his own name and not in the name of the 
Territory does not comply with section 1419, R. L. 1915, and 
should not be certified by the auditor. 


Same—clerk of supreme court not authorized to enter into contract 
on behalf of the Territory. 
The clerk of the supreme court is not authorized by law to 
enter on behalf of the Territory into a contract for the publica- 
tion of the reports of the supreme court. 


SamMe—contemporaneous construction. 

The custom of clerks of the supreme court, long approved 
by executive officers of the Territory, to make and sign contracts 
for the publication and printing of the supreme court reports of 
the Territory in their own names does not abrogate or suspend 
the statute requiring such contracts to be executed in the name 
of the Territory. 


APPROPRIATIONS—auditor—certificates as to available unexpended ap- 
propriations. 


A contract with a publisher for publishing and printing the 
supreme court reports of the Territory at a specified amount per 
page, but which does not limit the maximum number of pages 
to be contained in each volume does not fix the liability of 
the Territory with sufficient certainty to justify the auditor in 
certifying that there is an available unexpended appropriation 
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or balance of an appropriation over and above all outstanding 
contracts to cover the amount required by such contract. 


OPINION OF THE COURT BY CIRCUIT JUDGE BANKS. 


This is an appeal taken under section 1406, R. L. 
1915, from a decision of Thomas Treadway, auditor of 
the Territory of Hawaii, refusing to certify a contract 
made on the 7th day of April, 1923, by and between Hono- 
lulu Star-Bulletin, Limited, a corporation, and James A. 
Thompson, clerk of the supreme court, Territory of 
Hawaii. 

The contract relates to the publication and binding 
of volume 27 of the reports of this court and under the 
provisions of section 1420, R. L. 1915, has no vitality 
unless the auditor of the Territory shall indorse thereon 
his certificate that there is an available unexpended ap- 
propriation or balance of an appropriation over and 
above all outstanding contracts sufficient to cover the 
amount required by such contract. 

Acting on the advice of the attorney general of the 
Territory, the auditor, on April 12, 1923, refused his 
indorsement and his action is now before this court for 
review. 

Our approval or disapproval of the action of the audi- 
tor depends on whether the contract presented to him is, 
under the laws of the Territory, a valid and enforceable 
agreement between the Honolulu Star-Bulletin, Limited, 
and the Territory of Hawaii and also whether by its 
terms it expresses the liability of the Territory with the 
degree of certainty required by our statutes. 

If for either of these reasons the contract is objection- 
able the auditor was fully justified in refusing his assent. 
Jt requires the expenditure of public money in excess of 
one thousand dollars and under the provisions of section 
1420, R. L. 1915, can have no validity or binding force 
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until the necessary certificate is indorsed thereon by the 
auditor. 

It is contended by appellant that the duty of certify- 
ing the contract is purely ministerial and that the auditor 
has no concern with its validity. The auditor is required 
to certify those contracts only to which the government 
is a party. Section 1419 requires “all such contracts” 
to be executed “in the name of the Territory, county or 
city and county, as the case may be” and if a contract 
presented to him for certification does not comply with 
this provision he may properly refuse to certify it. He 
is not under obligation to certify contracts which upon 
their face do not purport to be the contracts of the gov- 
ernment. 

It would be a manifest solecism to instruct the auditor 
to give his imprimatur to a contract that the court would 
itself condemn. 

This brings us to a consideration of the contract. 
After a compliance with the necessary prerequisites to 
the letting of a contract for the printing and binding of 
volume 27 of the reports of the supreme court of the Ter- 
ritory of Hawaii, James A. Thompson, clerk of said 
court, appellant herein, on the 7th day of April, 1923, 
joined with the Honolulu Star-Bulletin, Limited, in the 
execution of an agreement by the terms of which the 
Honolulu Star-Bulletin obligated itself to James A. 
Thompson, clerk of said court, to do the work and accord- 
ing to the specifications mentioned in said agreement; 
James A. Thompson, clerk of the supreme court of the 
Territory of Hawaii, agreeing on his part to pay to the 
Honolulu Star-Bulletin the compensation provided by the 
contract. The contract recites that there is “an appro- 
priation by the legislature available for such purpose.” 

In describing the contracting parties the following 
language is employed: 
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“Memorandum of agreement made and entered into 
this 7th day of April, 1923, by and between the Honolulu 
Star-Bulletin, Limited, an Hawaiian corporation, of 
Honolulu, Territory of Hawaii, party of the first part, 
and James A. Thompson, Clerk of the Supreme Court 
of said Territory, party of the second part.” 


The signatories are: 
“Honolulu Star Bulletin, Ltd. 
“P. L: McIlree, Treasurer. 
“James A. Thompson 
“Clerk Supreme Court 
“Territory of Hawaii.” 


Section 1419, R. L. 1915, as amended by Act 225, 8. L. 
1923, provides that “all such contracts” (meaning con- 
tracts for public purposes involving an expenditure of 
$1000 or more) “shall be in writing” and “shall be exe- 
cuted in the name of the Territory, county or city and 
county, as the case may be, by the officer letting the 
same.” This language is so clear that it does not require 
any interpretation or construction. The legislature ob- 
viously intended to avoid the necessity of extrinsic proof 
as to whether a contract is entered into in behalf of the 
territorial or other government and therefore required 
that public contracts should upon their face be and pur- 
port to be contracts of the government. The requirement 
is that all such contracts shall be “in the name of” the 
government. The attempted contract in the case at bar 
clearly is not a contract in the name of the Territory of 
Hawaii. It is quite possible that if either or both of the 
parties had performed the duties imposed by the contract 
it would be unconscionable to permit advantage to be taken 
of any error in the designation of the contracting parties. 
In that event the court might well decide that the Terri- 
tory, having accepted the benefits of the contract, was 
estopped, upon principles of equity and justice, from 
denying it was executed in its name. 
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At the time this appeal was taken there had been 
neither complete nor partial performance by either of 
the parties. The entire matter was in limine. No one 
had acquired any equities which the court would be bound 
to recognize. Neither the auditor nor any one else con- 
cerned with the contract had taken any action which 
would preclude an inquiry into its validity. Being thus 
unfettered by any circumstances which might require 
a different conclusion the court is free to decide that the 
contract now before it was not executed in conformity 
with section 1419, R. L. 1915. 

In seeking to avoid this obvious conclusion appellant 
relies on the fact, which appears in the record, that con- 
tracts providing for the publication of many antecedent 
volumes of the reports of this court were executed in 
the same manner as the one now before us. It is in- 
sisted that a long acquiescence in and approval of this 
form of contract by executive branches of the government 
are conclusive of its validity and constitute a full com- 
pliance with the law relating thereto. We are unable to 
accede to this view. Section 1419, R. L. 1915, expressly 
provides that contracts of this character shall be executed 
in the name of the Territory. Prior failures to comply 
with this statutory requirement, no matter how often re- 
peated nor how frequently approved by the heads of 
executive departments, cannot suspend the law or relieve 
those charged with the duty of acting under it from a com- 
pliance with its provisions. 

The appellant may very justly be excused for follow- 
ing a course that had been so long pursued without ob- 
jection, but the contract which he executed was never- 
theless not in the name of the Territory. 

There is another imperfection in the contract that 
justified the auditor in refusing his certificate. Section 
1420, R. L. 1915, provides: 
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“Contract not binding unless appropriation available. 
No such contract shall be binding or of any force unless 
the auditor of the Territory, county or city and county, 
as the case may be, shall indorse thereon his certificate 
that there is an available unexpired appropriation or 
balance of an appropriation over and above all outstand- 
ing contracts sufficient to cover the amount required by 
such contract.” 

The contract in question provides for the printing of 
seven hundred and fifty copies of volume 27 of the 
supreme court reports of the Territory of Hawaii. The 
compensation to be paid the publisher for the work and 
labor performed and the material furnished including ad- 
vance sheets is $6.33 per page. The minimum number of 
pages to be contained in each volume is limited to eight 
hundred but there is no limit fixed for the maximum 
number. The appropriation made by the legislature for 
publishing the report was $7,000. 

While it seems improbable that volume 27 will con- 
tain a sufficient number of pages to more than exhaust 
the appropriation it is by no means certain that it will not 
do so. In the absence of an express restriction, by the 
terms of the contract, of the maximum number of pages 
the determination of the number is left to the judgment 
of the justices of the supreme court. In order to justify 
the auditor in indorsing his certificate on the contract, 
it should appear from the contract itself that the obliga- 
tion of the Territory does not exceed the appropriation. 
The matter must not be left to future determination but 
must be expressed in the very instrument upon which the 
indorsement of the auditor is required. He should not 
certify as a fact something which is at least of doubtful 
issue and which may subsequently prove to be not a fact. 
In Lord v. Auditor, 25 Haw. 76, cited by appellant, the 
contract itself expressly limited the maximum total of 
the Territory’s liability to the amount of the unexpended 
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balance of the appropriation and that case is therefore 
not in point. 

Another question argued is whether the clerk of the 
supreme court may properly sign the contract on behalf 
of the Territory. 

Our statutes do not confer such authority upon the 
clerk nor can it be implied from his official position. Un- 
less therefore he is otherwise duly and legally empowered 
to bind the Territory in executing a contract in its behalf 
his act in that regard would be invalid. As to whether 
this authority should be conferred by the chief justice or 
by the court we deem it unnecessary to decide. 

The decision of the auditor is affirmed. 

Frear, Prosser, Anderson & Marz for appellant. 

H. R. Hewitt, First Deputy Attorney General, for the 
auditor. 


SIDNEY SPITZER v. HAZEL M. SPITZER. 
No. 1484. 


APPEAL FROM CIRCUIT JUDGE First Circuit. 
Hon. J. R. DESHA, JUDGE. 


ARGUED JUNE 28, 1923, Decwwep June 28, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 
ORAL OPINION. 


The court abused its discretion in denying libellee’s 
motion for a commission to issue to take her evidence at 
San Francisco, State of California. The motion was de- 
nied upon the grounds (1) lack of due diligence in mak- 
ing the motion; (2) insufficiency of showing by libellee 
that she would be unable to attend upon the trial of the 
cause (although there had been advanced to her by libel- 
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lant under an order of court $200 to enable her to attend 
upon the trial), and (3) great prejudice resulting to the 
libellant if such a motion should issue. The additional 
ground of objection that the commission prayed for was 
an open commission instead of one upon interrogatories 
was presented to the trial court and urged here. 

While May 9, 1922, was the time set for trial in the 
order of substituted service trial was not had at that time 
nor any effort made by either party in that regard until 
January 11, 1923, when the libellant filed a motion to set, 
noticed for the 15th of January following, at which latter 
date the cause was set for trial for February 26, 1923, at 
9 a.m. From the record it would appear that both court 
and counsel up to that time were engrossed with prelim- 
inary matters which were evidently considered of more 
importance than the merits. The motion for the issuance 
of a commission was filed January 26, 1923. While the 
attorney for the libellee might have perhaps been a little 
more prompt in presenting his motion, whatever fault 
may be attributed to him in that regard certainly could 
not deprive the libellee in a case of this kind of the benefit 
of her evidence by way of defense. 

The court seems to have proceeded upon the theory 
that the libellee was bound to personally appear upon the 
trial or in default thereof lose the benefit of her evidence. 
As a nonresident of the Territory at the time of service 
upon her of the summons and libel in divorce she was en- 
titled to give her evidence personally or by deposition. 
No apparent necessity for her determination of what 
method to pursue existed until all preliminary matters 
had been disposed of and there was a likelihood of early 
trial upon the merits. Whether libellee would present her 
evidence personally or upon deposition was optional with 
her and apparently she was not called upon to make any 
decision until libellant’s motion to set was filed. 
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We fail to see any consequent prejudice to the libellant 
in the allowance of a commission. 

It might be said that the libellee upon the denial of 
her motion should have further pursued the subject of 
making application for a commission to issue upon inter- 
rogatories. But while an objection to an open commission 
was urged before the trial judge he failed to pass upon it 
and the reasons given by him for his refusal of the motion 
plainly indicated that any motion that might be filed 
thereafter by libellee for a commission to issue upon inter- 
rogatories would be denied upon the same grounds. 

Holding as we do that the trial court committed error 
in denying libellee’s motion for a commission the decree 
of divorce herein must be denied and set aside. 

Accordingly the cause is remanded with instructions 
to the judge of the division of domestic relations of the 
first circuit court to vacate and set aside the decretal 
order of divorce heretofore and on, to wit, the 27th day 
of February, 1923, entered herein, and to vacate the order 
of January 31, 1923, denying libellee’s motion for a com- 
mission to issue and to make and enter an order herein 
directing a commission to issue for the examination of the 
libellee at San Francisco, State of California, upon oath 
by interrogatories or otherwise as said judge may deem 
advised. 

E. H. Beebe (Thompson, Cathcart & Ulrich on the 
brief) for libellant. 

S. B. Kemp (Huber £ Kemp on the briefs) for libellee. 
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MARY GOMES v. MANUEL GOMES. 
No. 1487. 


APPEAL FROM CIRCUIT JUDGE First CIRCUIT. 
Hon. J. R. DESHA, JUDGE. 


ARGUED May 23, 1923. Decipen JUNE 29, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


Divorce—separation. 


Upon a decree for separation from bed and board the court 
is not authorized in awarding the wife alimony in gross, but may 
make provision for her maintenance and support by stated peri- 
odical payments. 


OPINION OF THE COURT BY LINDSAY, J. 


On August 11, 1920, the libellant brought an action in 
the first circuit court against libellee, praying for a decree 
of separation from bed and board upon the grounds of 
excessive and habitual ill-treatment, and for “permanent 
alimony either in gross or in monthly payments.” After 
a hearing the circuit judge on November 4, 1920, rendered 
a decision granting libellant a separation as prayed for. 
Thereafter the circuit Judge issued an order appointing a 
master “for the purpose of ascertaining and reporting to 
this court with all reasonable and convenient speed, the 
financial condition of the libellee herein and his ability 
to pay either alimony in gross or in periodical payments, 
or partly in gross and partly in periodical payments.” 
Pursuant to this order the master reported to the court 
recommending that libellee be directed to convey to libel- 
lant certain real property, and to pay to libellant the 
sum of $50 per month until such time as it might be 
ascertained what income libellant would be likely to 
derive from said real property. On receipt of the mas- 
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ter’s report, the circuit judge on January 14, 1921, made 
and entered a decree granting libellant a separation from 
bed and board, and awarding to her the care and custody 
of her four minor children, and, as recommended by the 
master, ordered libellee “by way of alimony in gross” to 
forthwith convey to libellant certain parcels of real prop- 
erty owned by libellee, and further, to pay to libellant 
$50 per month until the further order of the court. 

On an appeal from the order awarding alimony, this 
court set aside the order requiring the libellee to convey 
the real property to libellant, holding that the circuit 
judge was not authorized by law to order such a convey- 
ance. This court further held that the circuit judge was 
without authority to appoint a master in divorce proceed- 
ings. The portion of the circuit judge’s order requiring 
libellee to pay libellant $50 per month was not set aside. 
See Gomes v. Gomes, 26 Haw. 128. 

The matter was next taken before the circuit judge 
presiding over the department of domestic relations, for 
the determination of an adequate provision for the sup- 
port and maintenance of libellant and her children. That 
judge, after taking further testimony in the cause and 
hearing argument thereon, on July 25, 1922, entered an 
amended decree which recited that “it appearing to the 
court * * * that the libellant should receive alimony 
in excess of the sum now allowed” and ordered that 
libellee pay to the libellant “as alimony in gross,” the sum 
of $4000 payable on or before the 31st day of December, 
1922, and the further sum of $100 per month until the 
further order of the court. From this order libellee has 
appealed on the ground that the circuit judge erred in 
awarding alimony in gross, and on the further ground 
that the amount of alimony awarded was excessive. 

Provision for the support of a woman who has ob- 
tained a separation is regulated in this Territory by 
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section 2946, R. L. 1915, which provides: “Upon decree- 
ing a separation, the judge may make such further decree 
for the support and maintenance of the wife and her 
children, by the husband, or out of his property, as may 
appear just and proper.” 

The authority of a circuit judge to award alimony in 
gross to a wife who has been decreed a separation from 
bed and board, has never been judicially determined in 
this Territory nor, as far as we have been able to ascer- 
tain, has that question been raised in many other jurisdic- 
tions. In 19 C. J. at page 261 it is stated that the power 
to award a gross sum by way of alimony “has not been 
limited to cases of divorce from the bonds of matrimony, 
but has been exercised where the divorce was from bed 
and board,” citing Chase v. Chase, 105 Mass. 385; Orrok 
v. Orrok, 1 Mass. 341; Taylor v. Taylor, 93 N. ©. 418, 58 
Am. Rep. 460. In all of these cases the wives who had 
obtained divorces from bed and board were granted ali- 
mony in gross, but the power of the court to make such 
awards was not questioned nor argued. In Burrows v. 
Purple, 107 Mass. 431, it was held that in that state ali- 
mony in gross might be awarded either in the case of an 
absolute divorce or of a separation, the court saying (p. 
433), “In this Commonwealth this discretionary power 
has not been limited to cases of divorce from the bond of 
matrimony, for in the earliest and the latest reported 
cases upon the subject, alimony in gross was decreed upon 
a divorce from bed and board for the husband’s cruelty. 
Orrok v. Orrok, and Chase v. Chase, above cited.” 

Whatever may be the rule under the statutes of other 
jurisdictions, we are of the opinion that under our stat- 
utes no authority lies in a circuit judge to decree alimony 
in gross to a wife who has obtained a legal separation 
from her husband. It is true that in the case of Nobrega 
v. Nobrega, 13 Haw. 654, this court has held that when 
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a wife has obtained a decree of divorce a vinculo, the 
court may award the divorced wife alimony in gross, but 
while such an award, from the very nature of the decree, 
is often most fitting, when the decree is not for a com- 
plete severance of the marital relations but is for a mere 
separation, the conditions are different. As said by this 
court in the Nobrega case (p. 659), in speaking of an 
absolute divorce, “The obligation of the husband to sup- 
port the wife and the fact that the decree of divorce for- 
ever sever the relation existing between the parties would 
seem to be sufficient reason for the legislature to empower 
the court to finally adjust and determine the financial re- 
lations as well as the marital rights at one and the same 
time.” Upon principle, when the bonds of matrimony 
theretofore existing between a man and woman have been 
completely severed, it would seem logical and proper, at 
least in many cases, that a settlement once for all be- 
tween the parties should be had. “The allowance of a 
gross sum in the case of an absolute divorce is more con- 
sistent with the nature of the decree than a periodical al- 
lowance, because such a decree is a final winding up of 
the relation existing between man and wife and is an ab- 
solute breaking of all marital ties.” 1 R. C. L., “Alimony,” 
Sec. 76. 

Where, however, a complete divorce has not been de- 
creed but a mere separation, the relations except as modi- 
fied by the decree remain undisturbed. The parties are 
still, in the eyes of the law, husband and wife and the 
duty of the husband to support and maintain his wife 
remains undiminished. The wife still retains her inchoate 
right of dower in the estate of her husband. Furthermore, 
the parties may be reconciled and resume their full marital 
relations, for the law favors reconciliation and by statute 
specifically provides therefor. In the case of a divorce 
a vinculo and the award of a gross sum by way of alimony, 
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the law contemplates that such award is a final settle- 
ment of the financial affairs of the parties and that that 
question will not again be raised, but in the case of a 
separation, the matter of an adequate provision for the 
wife’s support is not settled once for all, for, as already 
stated, not only may the parties be reconciled, in which 
case the allowance ceases, but the amount awarded is 
liable at any time to be increased or diminished at the 
discretion of the court. See Bouvier, “Alimony.” 

A statute in Tennessee empowers the court in all cases of 
divorce to decree to the divorced wife such part of the real 
and personal property of the husband as the court shall 
think proper. In Chenault v. Chenault, 5 Sneed (Tenn.) 
247, the court in construing this statute said (p. 250): 


“This provision, though in terms applicable to all cases 
of divorce, obviously was intended to apply only to di- 
vorces from the bond of matrimony. There is, both in 
reason and upon authority, a very wide distinction in the 
principle upon which an allowance is made to the wife 
in cases of divorce a mensa and a vinculo. Upon a divorce 
from bed and board merely, the marriage relation is left 
intact and continues to subsist as before such decree. The 
only effect is, a cessation for a definite, or indefinite 
period, of matrimonial cohabitation. It deprives the wife 
of none of the rights belonging to that relation in the 
event of a reconciliation, or in the event of her surviving 
her husband. The marital obligation of the husband suit- 
ably to maintain the wife, according to his condition 
and ability, continues to exist, after the separation, as 
before. The ordinary practice in such cases is, not to de- 
cree to the wife, absolutely, a certain proportion of the hus- 
band’s estate, but to give her alimony; that is, to make 
an allowance in money for her separate maintenance, 
payable at intervals from time to time, to continue until 
a reconciliation, or until otherwise ordered by the court. 
And the husband cannot be discharged from the obliga- 
tion to furnish such maintenance after the separation 
any more than before, on the ground that his estate or 
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income is inadequate. Though that be so, yet it is clear 
that his future income, from whatever sources derived, in- 
cluding the earnings of his personal labor, and all subse- 
quent acquisitions, is chargeable with such allowance. 
This necessarily results from the continuance of the mar- 
riage relation, but it lasts no longer than the existence 
of such relation; with its dissolution the duty of main- 
tenance is at an end. And hence, in case of a divorce a 
vinculo, which extinguishes the marriage relation, and 
leaves the parties as if the marriage had never taken 
place, a very different rule prevails. In the latter case, 
the duty of maintenance, on the part of the husband, is 
at an end, as much as if a dissolution had been effected 
by the death of the wife.” 

We are of the opinion that the circuit judge was with- 
out authority to require libellee to pay libellant a sum 
by way of alimony in gross. Under the facts in this case 
the libellee should have been required to make adequate 
provision for the maintenance of libellant and her minor 
children by stated periodical payments. 

In view of the state of the record in this case we 
deem it unnecessary to again remand the case to the cir- 
cuit court for the purpose of making suitable provision 
for the support and maintenance of libellant and her 
minor children but this court will now make such provi- 
sion. Two circuit judges have found, and the evidence 
fully supports such finding, that the libellee is amply able 
to make such provision. The record discloses that libel- 
lee has, in the attempt to evade his duties as husband 
and father, spent large sums in attorneys’ fees that might 
well have been devoted to the support of his family. The 
parties have by stipulation agreed that during the pend- 
ency of this case libellee has disposed of an express busi- 
ness for the net price of $8750 and it further appears that 
he owns certain real property of considerable value. The 
libellant with four children, one of whom is feeble- 
minded, is living in a house that all parties concede is 
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not fit for human habitation. Libellant, who is a con- 
firmed invalid and unable to contribute towards the 
support of herself and children, has testified that it will 
require at least the sum of $150 per month to maintain 
them with any degree of comfort. Under all of the facts 
in the case, we are of the opinion that libellant is entitled 
to such an allowance in that amount and that she should 
receive the same from the date of the rendition of the de- 
cree of separation, to-wit, from the 14th day of January, 
1921, less such sums as may have been paid to her since 
said date. The libellee is ordered forthwith to furnish 
libellant with a good and sufficient bond to be approved 
by the court in the sum of $5000 conditioned upon the 
compliance by libellee with the decree to be hereafter 
entered herein. 

A decretal order to that effect will be made by this 
court upon presentation. 

W. B. Lymer and Marguerite K. Ashford (Watson & 
Lymer and Marguerite K. Ashford on the brief) for 
libellant. 

J. Lightfoot (Lightfoot & Lightfoot on the brief) for 
libellee. 
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IN THE MATTER OF THE APPLICATION OF JOE 
ABREU OF PAIA, COUNTY OF MAUI, TERRI- 
TORY OF HAWAII, FOR A WRIT OF HABEAS 
CORPUS. 


No. 1476. 


Error To CIRCUIT JUDGE SECOND CIRCUIT. 
Hox. D. H. CASE, JUDGE. 


ARGUED May 9, 1923. Decipen June 29, 1923. 
PETERS, C. J., PERRY AND LINDSAY, JJ. 


Courts—jurisdiction—district courts—wiolations of National Prohibi- 
tion Act. 


Under the Act of Congress of November 23, 1921, supplementing 
the National Prohibition Act, the district courts of Hawaii have 
jurisdiction of criminal cases in which the defendants are 
charged with a first offense of manufacturing intoxicating liquor 
contrary to the provisions of the National Prohibition Act. 


HABEAS Corpus—nature of remedy—not a writ of error. 


The writ of habeas corpus cannot be made to perform the Office 
of a writ of error. 

SaME—grounds of illegality—insufficiency of charge. 

On habeas corpus the court examines only into the power and 
authority of the court restraining the petitioner to act, and not 
the correctness of its conclusions. This rule applies when the 
ground of attack is that in the charge an essential ingredient 
of the offense is not set forth. The inquiry in such case is not 
whether there is in the indictment such specific allegation of the 
details of the charge as would make it good on demurrer, but 
whether the indictment describes a class of offenses of which the 
court has jurisdiction and alleges the defendant to be guilty. 


SaME—failure to defend in trial court. 


A defendant in a criminal case cannot reserve defenses which 
he might make on the trial and use them as a basis for habeas 
corpus proceedings to attack the judgment after trial and verdict 
of guilty. It would introduce confusion in the administration 
of justice. 
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In the district court of Makawao, island of Maui, the 
plaintiff in error pleaded guilty to a charge that “at Paia 
in the district of Makawao, County of Maui, Territory 
of Hawaii, on the 15th day of January, A. D. 1922, he 
did manufacture intoxicating liquor, contrary to the pro- 
visions of the National Prohibition Act as amended by an 
act supplemental to the National Prohibition Act, ap- 
proved November 25, 1921.” Upon this plea he was 
sentenced to pay a fine of $500 and in default of payment 
of the fine was committed to jail. Subsequently, upon his 
application, the circuit judge of the second circuit issued 
a writ of habeas corpus intended to test the legality of 
the detention. The Territory moved to quash the writ 
upon the grounds, among others, “that the petition 
affirmatively showed that the issuance of said writ was 
for the purpose of reviewing the alleged errors and irregu- 
larities of a court having jurisdiction over the present 
subject-matter” and “that the petition affirmatively 
showed that the petitioner was lawfully in the custody 
of the respondent under a mittimus issued by the district 
magistrate of Makawao.” The circuit judge held that, 
“it appearing from the record in said cause and the laws 
of the United States and of the Territory applicable 
thereto that in the proceedings before the district magis- 
trate of Makawao the said district magistrate had juris- 
diction of the offense charged and of the defendant and 
it further appearing that the proceedings before the dis- 
trict magistrate were not void,” the motion to quash 
should be granted and quashed the writ. Thereupon the 
plaintiff in error sued out a writ of error assigning, inter 
alia, the following as errors: That the “verdict” was con- 
trary to law in that the petitioner pleaded guilty to a 
charge which did not state a violation of any law of the 
Territory of Hawaii; that the charge did not set forth 
any crime against the laws of the Territory of Hawaii, 
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“but a crime against the laws of the United States;” 
that the petitioner “was not informed of the charge 
against him;” that “the United States of America should 
have been plaintiff in the case instead of the Territory 
of Hawaii;” and that the circuit judge erred in holding 
that the magistrate had jurisdiction of the defendant 
and of the offense charged. 

One of the contentions advanced is that the United 
States and not the Territory should have been the plain- 
tiff in the proceeding before the district magistrate. Upon 
the record now before us it does not appear who the 
plaintiff was nor does it appear that the charge or 
any other document in those proceedings was entitled 
at all; but it may be that the substantive claim in- 
tended to be advanced under this contention was that 
the district magistrate of Makawao had no jurisdiction 
to hear and determine charges of the violation of the 
provisions of the National Prohibition Act. This latter 
point is sufficiently raised by the assignment that the 
circuit judge erred in holding that the district magistrate 
had jurisdiction of the offense charged; and particularly, 
since the same point is being raised in other criminal 
cases from the same circuit now pending in this court, it 
would seem desirable to pass now upon the question. 

The Act of Congress of November 23, 1921, supple- 
menting the National Prohibition Act, provides that 
“This Act and the National Prohibition Act shall apply 
not only to the United States but to all territory subject 
to its Jurisdiction, including the Territory of Hawaii and 
the Virgin Islands; and jurisdiction is conferred on the 
courts of the Territory of Hawaii and the Virgin Islands 
to enforce this Act and the National Prohibition Act in 
such Territory and Islands.” The only reasonable con- 
struction of this provision is that the jurisdiction men- 
tioned is conferred upon those courts of Hawaii which, 
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under the laws of the Territory of Hawaii, have jurisdic- 
tion of similar offenses. The manufacturing of intoxi- 
cating liquor fit for use for beverage purposes is pro- 
hibited by the National Prohibition Act and its amend- 
ments; so also the manufacture of intoxicating liquors 
not fit for use for beverage purposes is prohibited save 
under certain specified circumstances. The penalty for 
a first offense of manufacturing liquor is, as prescribed 
by the act in question, a fine of not more than $1000 or 
imprisonment not exceeding six months. In the case at 
bar the offense is not charged as being a second offense 
and therefore will be presumed to be a first offense. 
Under our statutes, district magistrates have jurisdiction 
in all criminal cases where the offense charged is “punish- 
able by fine, or by imprisonment not exceeding one year 
whether with or without hard labor or with or without 
fine.” R. L. 1915, Sec. 2299. The Organic Act, in Section 
11, provides that “the style of all process in the Terri- 
torial courts shall hereafter run in the name of ‘The 
Territory of Hawaii,’ and all prosecutions shall be carried 
on in the name and by the authority of the Territory of 
Hawaii.” In conferring jurisdiction over violations of 
the Prohibition Act on “the courts of the Territory of 
Hawaii,” Congress must clearly have intended that that 
jurisdiction should be exercised by the appropriate courts 
of the Territory in the usual manner in which similar 
jurisdiction is exercised by them and with the machinery 
at their command. No new machinery for the purpose 
was created by the act of Congress. The command of 
Section 11 of the Organic Act as to the title of process is 
to be observed irrespective of who may be the plaintiff in 
any particular case. In all cases in which process is 
lawfully issued by the courts of the Territory, that process 
shall run in the name of The Territory of Hawaii. The 
provision is sufficiently broad to include cases of violation 


IN RE ABREU, 27 Haw. 287. 241 


Opinion of the Court. 


of a Federal statute brought within the jurisdiction of our 
local courts by express enactment of Congress. 

The only other contention advanced in argument is 
that the charge does not sufficiently set forth facts con- 
stituting a violation of the National Prohibition Act, and, 
more specifically, that it is not stated in the charge that 
the intoxicating liquors were fit for beverage purposes. 
The case presented is one in which the trial court had 
jurisdiction, as above stated, of the subject-matter and of 
the person of the defendant. Under these circumstances 
the circuit judge was correct in holding that the judg- 
ment, even though perhaps voidable was not void, and 
that the writ of habeas corpus should be quashed. It may 
be assumed that the charge was defective in the respect 
claimed; but it does not follow that relief can be had on 
habeas corpus. It is well established in this jurisdiction 
that a writ of habeas corpus cannot be used for the pur- 
poses of a writ of error and that it does not lie to correct 
mere errors or irregularities in the proceedings below, 
provided only that the court whose judgment or sentence 
is sought to be reviewed has jurisdiction of the subject- 
matter and of the person of the defendant. In re Gamaya, 
25 Haw. 414, 417; In re Y. Anin, 17 Haw. 338, 340; Hx 
parte Smith, 14 Haw. 245, 247; Ex parte Oriemon, 13 
Haw. 102, 106, 107; In re Titcomb, 9 Haw. 1381, 134. 
See also Jn re Piipiilani, T Haw. 95. “In habeas corpus 
it is only when a judgment is void that the party re- 
strained of his liberty is set at large. * * * The writ 
is not used to correct errors.” In re Y. Anin, supra. 
“Habeas corpus is a collateral proceeding. In a collateral 
proceeding mere irregularities and errors cannot be in- 
quired into as on appeal or error; only questions of juris- 
diction can be inquired into.” Es parte Smith, supra. 
Notwithstanding these repeated rulings and others to the 


same effect from other jurisdictions, the application of 
16 
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these rules is sometimes a difficult matter. It is some- 
times difficult to determine whether a defect complained 
of is jurisdictional or is at most a mere error or irregu- 
larity and, at first reading at least, there seems to be 
some confusion in the decided cases on the subject. It 
seems to us, however, that the principle is clear that when 
the acts set forth in the charge do not constitute any 
offense known to the law, the court will be held to have 
no jurisdiction to sentence the defendant and habeas 
corpus will lie to relieve him from the invalid sentence; 
but if, in a general, comprehensive way, the charge does 
set forth an offense of a general class over which 
the trial court has jurisdiction, then mere inartificiality 
in the statement of the offense or the failure to include 
one of the necessary ingredients of the offense will not 
be corrected or relieved against on habeas corpus. For 
example, in order to make our meaning clear: if a de- 
fendant were charged with playing baseball on Sunday, 
the trial court would be without jurisdiction to sentence 
him because playing baseball on Sunday is not made an 
offense by any statute of the Territory of Hawaii; but 
if one of our statutes did prohibit playing baseball on 
Sunday and if under those circumstances a charge pur- 
porting to set forth the offense of playing baseball on 
Sunday should be entered against a defendant, then a 
mere defect in the statement of the offense would not be 
ground for interference by writ of habeas corpus. The 
district magistrate of Makawao had jurisdiction of the 
general class of offenses relating to violations of the 
National Prohibition Act. The charge against the plain- 
tiff in error clearly was an attempt to set forth a vio- 
lation of that act. The charge was that the defendant did, 
at a time and place stated, manufacture intoxicating 
liquor “contrary to the provisions of the National Prohi- 
bition Act, as amended by an act supplemental to the 
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National Prohibition Act approved November 25, 1921.” 
It was the equivalent of a charge that the defendant, at 
the time and place stated, did unlawfully manufacture 
intoxicating liquor. This is a comprehensive statement 
sufficient to challenge the attention of the district magis- 
trate of Makawao and sufficient to justify the magistrate 
in exercising the power vested in him by law to hear and 
adjudge all questions of law as well as of fact arising 
upon that charge. It was sufficient to justify him in exer- 
cising the power to adjudge in limine the question of law, 
whether the charge was defective or was sufficient,— 
whether, in other words, the charge sufficiently set forth 
the acts or facts necessary to constitute a violation of the 
National Prohibition Act. That is what jurisdiction is— 
the power to hear and decide a case of that particular 
class; and to the vesting of that jurisdiction, it was not 
essential that the charge should not be inartificial or that 
it should be free from defects or that it should not have 
omitted to state one of the necessary ingredients of the 
offense described in the prohibition act. All such defects 
can be properly raised by appeal or writ of error but they 
cannot be reviewed on habeas corpus. 

These principles have been often declared and applied 
in other jurisdictions. 

“Whether an act charged in an indictment is or is not 
a crime by the law which the court administers (in this 
case the statute law of the United States), is a question 
which has to be met at almost every stage of criminal 
proceedings; on motions to quash the indictment, on de- 
murrers, on motions to arrest judgment, &c. The court 
may err, but it has jurisdiction of the question. If it 
errs, there is no remedy after final judgment, unless a 
writ of error lies to some superior court; and no such 
writ lies in this case. It would be an assumption of 
authority for this court, by means of the writ of habeas 
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corpus, to review every case in which the defendant 
attempts to controvert the criminality of the offense 
charged in the indictment.” Ex parte Parks, 93 U.S. 
18, 20. If it be said that in this case and perhaps iu 
some other cases decided in the Supreme Court of the 
United States the decisions were affected by the fact that 
the Supreme Court had no jurisdiction by writ of error 
or other form of appeal to review the decisions of the 
trial courts, the obvious answer is, first, that not all of 
the decisions of that court can be explained in that way, 
and, second, that if, where there is no remedy by writ of 
error or appeal, the appellate court will not interfere by 
habeas corpus, how much more clearly ought that to be 
so where, as in Hawaii, the appellate court has the power 
to review by writ of error or appeal. “But it is equally 
well settled that when a prisoner is held under the 
sentence of any court of the United States in regard to 
a matter wholly beyond or without the jurisdiction of 
that court, it is not only within the authority of the Su- 
preme Court, but it is its duty to inquire into the cause 
of commitment when the matter is properly brought to 
its attention, and if found to be as charged, a matter of 
which such a court had no jurisdiction, to discharge a 
prisoner from confinement.” Hx parte Yarbrough, 110 
U. S. 651, 653. In other words, the mere fact that in 
some of its cases the Supreme Court of the United States 
had no jurisdiction to review by writ of error does not 
explain its failure to review upon habeas corpus. The 
decisions are still of great value as showing that mere 
defects in the charge or indictment do not constitute a 
lack of jurisdiction on the part of the trial court. 
“Whether the indictment sets forth in comprehensive 
terms the offense which the statute describes and for- 
bids, and for which it prescribes a punishment, is in 
every case a question of law, which must necessarily be 


IN RE ABREU, 27 Haw. 237. 245 


Opinion of the Court. 


decided by the court in which the case originates, and is 
therefore clearly within its jurisdiction. 

“Its decision on the conformity of the indictment to 
the provisions of the statute may be erroneous, but if so 
it is an error of law made by a court acting within its 
jurisdiction, which could be corrected on a writ of error 
if such writ was allowed, but which cannot be looked 
into on a writ of habeas corpus limited to an inquiry 
into the existence of jurisdiction on the part of that 
court.” Ex parte Yarbrough, 110 U. S. 654. In the case 
at bar the sole question is whether the charge conforms 
to the provisions of the statute. Assuming that it does 
not, the particular criminal case in question was, never- 
theless, within the jurisdiction of the trial court to hear 
and decide. 

“In all such cases, when the question of jurisdiction 
is raised, the point to be decided is, whether the court has 
jurisdiction of that class of offenses. If the statute has 
invested the court which tried the prisoner with jurisdic- 
tion to punish a well defined class of offenses, as forgery 
of its bonds or perjury in its courts, its judgment as to 
what acts were necessary under these statutes to consti- 
tute the crime is not reviewable on a writ of habcas cor- 
pus.” In re Coy, 127 U. N. 731, 758. In the case at bar 
the particular question sought to be presented is whether 
it is sufficient to charge that the manufacture was of in- 
toxicating liquors or whether it is necessary to further 
charge that such intoxicating liquors were fit for beverage 
purposes. What acts were necessary under this statute 
to constitute the crime? 

In re Lane, 135 U. S. 448, 448, the indictment was so 
framed as to permit it to be construed as charging the 
common-law offense of rape or of the statutory offense of 
unlawfully knowing a female under sixteen years of age. 
In discharging the writ of habeas corpus the court said, 
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inter alia: “At all events, the court had jurisdiction of 
the prisoner, and it had jurisdiction both of the offense of 
rape and of carnal knowledge of a female under sixteen 
years of age. It was its duty to decide whether there 
was a sufficient indictment to subject the party to trial 
for either or for both of these offences.” 

“It was not disputed that the indictments were in sub- 
stantial conformity with the statute of Alabama in that 
behalf, and their sufficiency as a matter of technical 
pleading would not be inquired into on habeas corpus.” 
Pearce v. Texas, 155 U. S. 311, 313. 

“It was within the jurisdiction of the trial judge to 
pass upon the sufficiency of the verdict and to construe its 
legal meaning, and if in so doing he erred, and held the 
verdict to be sufficiently certain to authorize the imposi- 
tion of punishment for the highest grade of the offense 
charged, it was an error committed in the exercise of juris- 
diction, and one which does not present a jurisdictional 
defect, remediable by the writ of habeas corpus. The case 
is analogous in principle to that of a trial and conviction 
upon an indictment, the facts averred in which are assert- 
ed to be insufficient to constitute an offense against the 
statute claimed to have been violated. In this class of 
cases it has been held that a trial court possessing general 
jurisdiction of the class of offenses within which is em- 
braced the crime sought to be set forth in the indictment is 
possessed of authority to determine the sufficiency of an 
indictment, and that in adjudging it to be valid and suf- 
ficient acts within its jurisdiction, and a conviction and 
judgment thereunder cannot be questioned on habcas 
corpus, because of a lack of certainty or other defect in 
the statement in the indictment of the facts averred to 
constitute a crime.” In re Eckart, 166 U. S. 481, 482. 

“It is also objected that the facts charged in either 
the first or fourth count of the indictment did not consti- 
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tute any offense under the statute, and that the sentence 
was therefore without jurisdiction. * * * It is not, 
however, necessary in this case to decide the point, for 
the indictment charged enough to show the general char- 
acter of the crime, and that it was within the jurisdiction 
of the court to try and to punish for the offense sought to 
be set forth in the indictment. If it erroneously held that 
the indictment was sufficient to charge the offense, the 
decision was within the jurisdiction of the court to make, 
and could not be reexamined on kabeas corpus. The writ 
cannot be made to do the office of a writ of error. Even 
though there were, therefore, a lack of technical precision 
in the indictment in failing to charge with sufficient cer- 
tainty and fullness some particular fact, the holding by 
the trial court that the indictment was sufficient would 
be simply an error of law, and not one which could be 
reexamined on habeas corpus.” Dimmick v. Tompkins, 
194 U. S. 540, 551, 552. 

“We find nothing in these cases to conflict with the 
well-established rule in this court that the writ of habeas 
corpus cannot be made to perform the office of a writ of 
error. * * * Upon habeas corpus the court examines 
only the power and authority of the court to act, not the 
correctness of its conclusions.” Harlan v. McGourin, 218 
U. S. 442, 448. 

“The only question before us is whether the police 
court had jurisdiction. A habeas corpus proceeding can- 
not be made to perform the function of a writ of error 
and we are not concerned with the question whether the 
information was sufficient or whether the acts set forth 
in the agreed statement constituted a crime, that is to 
say, whether the court properly applied the law, if it be 
found that the court had jurisdiction to try the issues 
and to render the judgment.” Matter of Gregory, 219 
U. S. 210, 213. Language could not be clearer. Its ap- 
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plicability to the case at bar is obvious. The circum- 
stances in that case were parallel to those in the case at 
bar. In that case, by information the petitioner was 
charged with engaging “in the business of a gift-enter- 
prise” in violation of section 1177 of the Revised Statutes 
relating to the District of Columbia. In this case the 
charge is that the defendant manufactured intoxicating 
liquor in violation of another statute of the United 
States. In both instances the statement of the offense 
was probably too general to stand the test of a direct 
attack by demurrer; but in both instances the trial court 
had jurisdiction to consider and to adjudge whether the 
statement of the offense was sufficient and its conclu- 
sion, although erroneous, cannot be collaterally reviewed 
on habeas corpus. “The writ of habeas corpus cannot be 
made to perform the office of a writ of error. This has 
been decided many times, and, indeed, was the ground 
upon which a petition of appellant for habeas corpus to 
this court, before his trial, was decided.” Glasgow v. 
Moyer, 225 U. S. 420, 428. Referring to the Matter of 
Gregory, 219 U. S. 210, the court continued: “we said 
that we were not concerned with the question whether the 
information upon which the petitioner was prosecuted 
and convicted was sufficient or whether the case set 
forth in an agreed statement of facts constituted a 
crime—that is to say, whether the court properly applied 
the law—if it be found that the court had jurisdiction to try 
the issues and to render judgment. And for this many 
cases were cited. The principle is not the less applicable be- 
cause the law which was the foundation of the indictment 
and trial is asserted to be unconstitutional or uncertain 
in the description of the offense. Those questions, like 
others, the court is invested with jurisdiction to try if 
raised, and its decision can be reviewed, like its decisions 
upon other questions, by writ of error.” (This case cer- 
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tainly is not affected by any lack of jurisdiction to review 
on writ of error.) “The principle of the cases is the sim- 
ple one that if a court has jurisdiction of the case the 
writ of habeas corpus cannot be employed to re-try the 
issues, whether of law, constitutional or other, or of fact. 
* * * He also in the petition attacked the indictment 
against him on the ground that it described no offense 
against the laws of the United States nor an offense 
‘against any valid law of the United States and afforded 
no justification for his imprisonment.’ * * * Having 
remitted him to a writ of error as a remedy, it would be 
a contradiction of the ruling, he not having availed him- 
self of the remedy, to permit him to prosecute habcas 
corpus. The ground of the decision was that there was 
an orderly procedure prescribed by law for him to pur- 
sue, in other words, to set up his defenses of fact and law, 
whether they attacked the indictment for insufficiency or 
the validity of the law under which it was found, and, 
if the decision was against him, test its correctness 
through the proper appellate tribunals. It certainly can- 
not be said that the district court of Delaware did not 
have jurisdiction of the case, including those defenses, or 
that its rulings could not have been reviewed by the cir- 
cuit court of appeals or by this court by writ of error. 
It would introduce confusion in the administration of 
justice if the defences which might have been made in an 
action could be reserved as grounds of attack upon the 
judgment after the trial and verdict.” Glasgow v. Moyer, 
225 U. S. 420, 428-430. 

In Henry v. Henkel, 235 U. S. 219, the House of Repre- 
sentatives adopted a resolution authorizing the members 
of a committee to investigate and report as to the finan- 
cial affairs and activities of national banks and other 
financial institutions as a basis for remedial and other 
legislative purposes. The committee was authorized to 


250 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


send for persons and papers and to swear witnesses. One 
George G. Henry was summoned, sworn and examined as 
a witness by this committee. He gave certain testimony 
without resistance but declined to answer certain other 
questions put by the committee, on the ground that he 
had the constitutional right to so decline, and on the 
further ground that he would “consider it dishonorable 
to reveal the names of his customers unless compelled 
to do so.” The committee reported the refusal to the 
House for action. The House directed that the facts be 
laid before the grand jury of the District of Columbia. 
That body returned an indictment against Henry charg- 
ing him with refusing to answer questions propounded by 
the committee. Henry was arrested and taken before the 
Commissioner for examination. He moved for his dis- 
charge on the ground that the Commissioner was without 
jurisdiction, “since it appeared on the face of the com- 
plaint that petitioner was not charged with any offense 
against the United States.” The motion was denied and 
the movant was held in custody “until the district judge 
could issue a warrant for his removal to the District of 
Columbia under the provisions of” a certain statute. 
Thereupon Henry applied for a writ of habeas corpus 
asking for his discharge on grounds similar to those 
which had been presented to the committing magistrate. 
The district judge discharged the writ and an appeal was 
entered to the Supreme Court of the United States where 
the same objections were renewed, the appellant there 
insisting “that the resolution did not authorize an inquiry 
as to the matter about which Henry refused to testify; 
that the facts charged do not constitute an offense un- 
der the statute; or, if so, that the statute is void.” The 
Supreme Court of the United States in affirming the 
judgment discharging the writ said, inter alia: “But in 
all these instances, and notwithstanding the variety of 
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forms in which the question has been presented, the 
court, with the exceptions named, has uniformly held 
that the hearing on habeas corpus is not in the nature of 
a writ of error nor is it intended as a substitute for the 
functions of the trial court. Manifestly, this is true as to 
disputed questions of fact, and it is equally so as to dis- 
puted matters of law, whether they relate to the suffi- 
ciency of the indictment or the validity of the statute on 
which the charge is based. These and all other con- 
troverted matters of law and fact are for the determina- 
tion of the trial court. If the objections are sustained or 
if the defendant is acquitted he will be discharged. If 
they are overruled and he is convicted he has his right of 
review” (citing many cases). The court did go on to say 
(p. 230), “The cases cited do not, of course, lead to the 
conclusion that a citizen can be held in custody or re- 
moved for trial where there was no provision of the 
common law or statute making an offense of the acts 
charged. In such case the committing court would have 
no jurisdiction, the prisoner would be in custody with- 
out warrant of law and therefore entitled to his dis- 
charge.” We do not understand this to be in any sense 
a departure from or limitation of the rule repeatedly 
announced in the earlier cases above referred to. It is 
merely a restatement of what had been earlier laid down, 
that where there is no statute making an offense of the 
acts charged, relief may be had on habeas corpus; where- 
as, if there is a statute making an offense of the acts 
charged or attempted to be charged, the mere fact that 
the statement of the charge is too general or is inartificial 
or does not set forth one of the necessary ingredients of 
the offense, such insufficiency or defectiveness of the in- 
dictment cannot be inquired into on habeas corpus. 

To the same effect ave: Riddle v. Dyche, U. S. Sup. Ct., 
May 21, 1923; O’Brien v. The People, 216 Ill. 354, 363, 
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364; State v. Smith, 29 R. I. 513, 521, 522; MeLaughlin v. 
Litchison, 127 Ind. 474; Prohibitory Amendment Cases, 24 
Kan. 499, 516; Cooley’s Const. Lim., Tth ed., p. 495; Bailey 
on Hab. Corp., Sec. 31; and 1 Whart. Crim. L., 11th ed., 
Sec. 292. 

Nor is the position of the appellant in the case at 
bar strengthened by the fact that he did not call to the 
attention of the magistrate the supposed defects in the 
charge or by the fact that he did not pursue the ordinary 
and orderly procedure of appeal by exceptions or by writ 
of error or by the fact that the magistrate did not 
actually pass upon the sufficiency of the charge. A de- 
fendant in a criminal case is not at liberty to pursue such 
a course of silence and inaction and thereby acquire a 
right to a review by habeas corpus which he would not 
otherwise possess. “If the plaintiff in error’ (from a 
judgment in habeas corpus) “desired the judgment of this 
court upon it he should have brought a writ of error to 
the judgment of the supreme court of the Territory which 
passed upon it in affirming the judgment of conviction 
in the trial court. He may not lie by, as he did in this 
case, until the time for the execution of the judgment 
comes near, and then seek to raise collaterally, by habeas 
corpus, questions not affecting the jurisdiction of the 
court which convicted him, which were open to him in the 
original case, and, if properly presented then, could ulti- 
mately have come to this court upon writ of error.” 
Kaizo v. Henry, 211 U. S. 146, 148. “It would introduce 
confusion in the administration of justice if the defences 
which might have been made in an action could be re- 
served as grounds of attack upon the judgment after the 
trial and verdict.” Glasgow v. Moyer, supra, at page 430. 

The judgment quashing the writ of habeas corpus is 
affirmed. 


TER. v. BURNS, 27 Haw. 233. 253 
Syllabus. 


S. B. Kemp (E. Murphy and Huber & Kemp on the 
briefs) for plaintiff in error. 

Wendell F. Crockett, Deputy County Attorney of 
Maui (E. R. Bevins, County Attorney of Maui, with him 
on the brief), for defendant in error. 
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PETERS, C. J., PERRY AND LINDSAY, JJ. 


CONSTITUTIONAL LAw—indictment for larceny—conviction of embezzle- 
ment. 


The provision in section 3828, R. L. 1915, to the effect that, upon 
the trial of an indictment for larceny, the jury may return a 
verdict of guilty of embezzlement contravenes Article VI of the 
amendments to the Constitution of the United States which pro- 
vides that in all criminal prosecutions the accused shall enjoy the 
right to be informed of the nature and the cause ofthe accusation. 


OPINION OF THE COURT BY PERRY, J. 


In the district court of Makawao, County of Maui, a 
charge was entered against the defendant (the present 
plaintiff in error) te the effect that he did at a time and 
place stated “unlawfully and feloniously steal, take and 
carry away certain property, to wit, one Jersey heifer of 
the value of $40.00 (Forty Dollars), the property of one 
Joe Ferreira, then and there and thereby committing the 
offense of larceny in the second degree contrary to the 
provisions of Chapter 227 of the Revised Laws of Hawaii, 
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1915.” The defendant pleaded not guilty, waived prelimi- 
nary examination and demanded trial by jury; and was 
thereupon committed to the circuit court for trial by 
jury. In its verdict the jury said: “We find the defend- 
ant is not guilty of larceny as charged; but is guilty of 
embezzlement of the property alleged in the complaint.” 
Thereupon a motion in arrest of judgment was presented 
based upon the ground, among others, that section 3828, 
R. L. 1915, authorizing a verdict of conviction of embez- 
zlement under a charge of larceny, is unconstitutional. 
The motion was denied and the defendant sentenced. 
Thereupon the present writ of error was sued out, bring- 
ing to this court for determination the question of whether 
or not section 3828 is unconstitutional as well as present- 
ing other questions which it will be found unnecessary to 
consider. 

In his instructions to the jury the presiding judge gave 
the statutory definition of embezzlement and instructed 
the jury that “under the laws of the Territory of Hawaii 
if upon the trial of any person informed against or indict- 
ed for larceny it shall be proved that he took the property 
in question in any such manner as to amount in law to 
embezzlement he shall not by reason thereof be entitled to 
be acquitted, but the jury shall be at liberty to return as 
their verdict that such person is not guilty of larceny but 
is guilty of embezzlement in such degree as the facts 
proved may warrant.” This instruction was a statement 
of the law as laid down in section 3828. 

The question now before us has not been decided in 
this jurisdiction. The decisions in other American juris- 
dictions are in conflict, under statutes substantially to 
the same effect as ours. We think that the better reason- 
ing is in favor of the view that such a statute as this is 
unconstitutional. Article VI of the amendments to the 
Constitution of the United States provides that “in all 
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criminal prosecutions the accused shall enjoy the right 
* * * to be informed of the nature and cause of the accu- 
sation” and Article V provides that “no person shall be 
held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury.” 

Where there are different degrees of the same offense 
it can be readily understood that one charged with the 
highest degree of the offense may be convicted under that 
charge of any lower degree of the offense without viola- 
tion of the constitutional requirement of the sixth amend- 
ment; but it would be a violation of that provision to 
permit a conviction for one offense of one tried under an 
indictment charging another and distinct offense. It is 
an elementary principle of criminal pleading that the 
indictment or information, as the case may be, shall set 
forth all of the essential ingredients of the offense. That 
is too well established to require argument or the citation 
of authority. Larceny is a common law offense. Embez- 
zlement was unknown at the common law and is purely 
statutory. 20 C. J. 408; 10 A. & E. Ency. L. 978; 9 R.C. 
L. 1264; and 1 Whart. Crim. Proc. Sec. 583. They are 
separate and distinct offenses. 20 C. J. 412,413; 10 A. & 
E. Ency. L. 981; Fulton v. State, 13 Ark. 168, 169; State 
v. Harmon, 106 Mo. 635, 651; State v. Burks, 60 S. W. 
(Mo.) 1100, 1102. Not only is one not merged or included 
in the other but a statement of the ingredients of the one 
excludes the possibility of the other offense being intend- 
ed. In larceny the taking is felonious; in embezzlement 
the taking is lawful. In the latter the property is entrust- 
ed to the care of the taker by reason of trust and confi- 
dence reposed in him by the true owner. It is only after 
the custody or control or possession is thus lawfully 
transferred that the person so entrusted conceives the 
criminal intent and feloniously converts the property to 
his own use. Neither of these offenses can be said in any 


256 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


proper sense to include the other, even though both in- 
clude the element of a final wrongful use and disposition 
of property belonging to another. It would be impossible 
as a matter of pleading and of English to assert in a 
charge of larceny all of the essential ingredients consti- 
tuting embezzlement; and it would be equally impossible 
in a charge of embezzlement to aver all of the essential 
ingredients of larceny. These things are impossible be- 
cause of the contradictory nature of some of the elements 
necessary to be alleged. 

One of the arguments advanced by those courts holding 
that such a provision as that now under consideration is 
constitutional is that the two offenses are sufficiently 
similar in their nature that an indictment charging one 
sufficiently notifies an accused that the other offense is 
also charged. With this, for the reasons above stated, we 
cannot agree. Another argument advanced by the same 
courts is that the statute provides that when an accused 
is charged with larceny it shall be possible if the evidence 
adduced proves the essentials of embezzlement to convict 
him of the latter offense and that every defendant is pre- 
sumed to know the law and therefore is informed by an 
indictment for larceny of the possibility of a conviction 
for embezzlement. The answer to this is that when the 
constitutional provision requires that an accused be “in- 
formed of the nature and cause of the accusation” it con- 
templates that he shall be so informed by the indictment 
in the particular case and not by a general statute or stat- 
utes applicable to all cases in a class. State v. Dougherty, 
4 Or. 200, 204. The presumption of a knowledge of the law 
does not apply so as to enlarge the effect of the indictment. 
Otherwise it would suffice to notify an accused of the 
general name of the offense with which it is intended to 
charge him and then leave him to search the law books to 
ascertain what all of the possible essential ingredients 
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of that offense are. “The court and the accused are not 
to look further than the face of the indictment for the 
specification of the offense of which the latter can be con- 
victed. They are not to consider each, every, all and 
singular the offenses described in the Penal Code, nor 
are they required to search the Code of Criminal Pro- 
cedure to ascertain just how many incompatible crimes, 
the acts constituting which are not made to appear from 
the indictment, may be proved against the accused on the 
trial. They are relieved from this by the constitutional 
right of the ‘accused’ to demand the nature and cause of 
the accusation against him.” Huntsman v. State, 12 Tex. 
Crim. Rep. 619, 635. 

In each of the following cases the court was of the 
opinion that a statute similar to ours was unconstitu- 
tional: Howland v. State, 32 Atl. (N. J.) 257, 258; State 
v. Harmon, supra; State v. Burks, supra; and Huntsman 
vV. State, supra. See also Conner v. Com., 76 Ky. 714; 
Com. v. Simpson, 9 Mete. (Mass.) 138; and 10 A. & E. 
Ency. L. 982, 983. 

The judgment and the sentence are set aside. The 
defendant, having been found by the jury not guilty of 
larceny, is hereby ordered discharged. 

E. Vincent for plaintiff in error. 

E. R. Berins, County Attorney of Maui, and Wendell 
F. Crockett, Deputy County Attorney of Maui, for the 
Territory. 
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PETERS, C. J., PERRY AND LINDSAY, JJ. 


EvipENcE—foreclosure of mortgagce—findings. 
Upon the evidence, certain findings of fact made by the trial 
court in a decree of foreclosure of a mortgage are amended. 


OPINION OF THE COURT BY PERRY, J. 


This is an appeal from a decree of foreclosure of a. 
mortgage given by the respondent to the complainant to 
secure repayment of an indebtedness of $1500. The mort- 
gage contained the provision, inter alia, that “if the said 
mortgagee, her heirs, executors, administrators and as- 
signs shall make any other or further advances to the 
mortgagor, his heirs, executors, administrators and as- 
signs * * * said advances, of the amount of which the 
books of the mortgagee shall be prima facie evidence, 
shall be secured as an additional charge against all of 
the property hereby mortgaged.” Further advances were 
made by the mortgagee to the mortgagor from time to 
time and a payment on account of the total indebtedness 
was made by the mortgagor to the mortgagee in the sum 
of $1092.70. Certain counter-claims were presented by 
the mortgagor. After hearing, the court below found the 
net indebtedness due the complainant to be the sum of 
$810.74 and granted foreclosure. The decree provided for 
the recovery by the petitioner of the following items: 


LANSING r. GREEN, 27 Haw. 258. 259 


Opinion of the Court. 


$30 for moving certain sanitary fixtures from the upper 
to the lower part of the dwelling-house upon the mort- 
gaged premises; $21.53 for cost of erection of coops for 
chickens and rabbits, upon the mortgaged premises; 
$54.50 for clearing and leveling the ground in the neigh- 
borhood of the dwelling; and $10.80 for the purchase of 
a horn and gasoline for the respondent’s truck. A claim 
by the respondent for rental of the lower part of the 
house for fifteen months at $5 per month was disallowed. 
The only questions argued upon this appeal relate to the 
correctness of the rulings upon these five items. 

A brief history of the case is necessary to an under- 
standing of the questions involved. The petitioner and 
the respondent were applicants for a homestead lot in 
the district of Hilo, Hawaii. In the drawing for lots, the 
respondent was successful and the petitioner was not. 
Thereupon the two entered into an agreement whereby the 
petitioner was to furnish all moneys needed for the pur- 
chase and improvement of the homestead lot and the 
respondent was to secure to the petitioner the option or 
refusal, during a term of years stated, to purchase from 
the respondent, in so far as the law might permit him to 
do so, all of the respondent’s equity or right in the prop- 
erty “at as low a price as the same is offered or to be 
offered to any other person or persons,” Upon respond- 
ent’s taking possession of the homestead lot, a dwelling- 
house was erected thereon, with moneys loaned by the 
petitioner, This building stood at one end about 61% feet 
above the ground and at the other end about 8 feet above 
the ground. The upper portion of the building was fin- 
ished first and the petitioner and her family at once 
entered into the occupancy of it. The lower portion 
remained unfinished for a long period of time. 

To secure prior advances made by the petitioner to 
the respondent, as well as to secure any future advances, 
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as above noted, the mortgage now in suit was given. It 
was agreed by the parties that the petitioner would not 
charge interest upon the amount loaned and that the 
respondent would not charge the petitioner for the use of 
the upper part of the house. It was also the understand- 
ing between them that the respondent would have the use 
of the lower part of the house for the storage of his truck 
and as his own place of abode. From about August to 
October, 1920, a concrete floor was placed in the lower 
part of the house, certain sanitary fixtures were moved 
down-stairs and the lower portion of the house was in 
other respects completed. Thereupon, in October, 1920, 
the petitioner occupied the whole building and remained 
in such occupancy for a period of seven months there- 
after. Shortly after the completion of the upper part of 
the house, the respondent mentioned to the petitioner his 
desire to make use of the lower portion but was told that 
it was needed by the petitioner for certain purposes then 
stated. 

The cost of moving the fixtures down-stairs was $50. 
At the trial the petitioner waived claim to $20 of this 
amount and the court allowed in the account the remain- 
ing $30 in favor of the petitioner. The respondent assent- 
ed to these changes and in the settlement of the account 
at the trial below asked for and was allowed by the court 
rental of $15 a month for the lower part of the house for 
the seven months commencing with October, 1920. It was 
the moving of these fixtures which in part tended to make 
the lower portion of the building habitable and worth 
the rental secured from it by the respondent in the 
decree. The item was correctly allowed in favor of the 
petitioner. 

Concerning the expenditure of $21.53 for rabbit and 
chicken coops, we cannot find from the record that there 
were any circumstances showing that this could be 
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properly regarded as an advance to the respondent by 
the petitioner. The moneys were not expended for the 
permanent improvement of the property and were not in 
any way for the advantage or benefit of the respondent. 
Neither directly nor by implication was there any request 
or authorization by the respondent for the expenditure. 

The item of $54.50 was correctly allowed to the peti- 
tioner for the clearing and leveling of the land. This 
was a permanent improvement of the property and was 
assented to by the respondent. It tended to enhance the 
value of his property. 

So also the item of $10.80 was correctly allowed. The 
horn was necessary for the lawful use of the truck and 
the truck and the gasoline were used in the hauling of the 
materials for the concrete floor placed in the lower part 
of the house. This floor, like the fixtures above men- 
tioned, tended to make the lower part of the building hab- 
itable and productive of rent. 

Prior to October, 1920, the lower part of the house 
was fit for but little use. Nevertheless, the petitioner 
had the use of it for fifteen months preceding October, 
1920. On the other hand, it is to be noted that the peti- 
tioner at her own expense furnished storage for respond- 
ent’s truck for five months in that period of fifteen 
months. While the evidence on this subject is meagre, 
we think that the respondent should be allowed the sum 
of $60 for the use of the lower portion of the house during 
the period of fifteen months. 

A total deduction, therefore, of $81.53 should be made 
in the amount to be recovered by the petitioner from the 
respondent. The decree appealed from is reversed and 
the cause is remanded to the circuit judge with directions 
to enter an amended decree in conformity with this opin- 
ion and for such further proceedings as may be necessary 
or proper. 
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PETER LOUIS v. MAGGIE VICTOR, DOING BUSI- 
NESS UNDER THE FIRM NAME OF VICTOR’S 
EXPRESS. 


MAGGIE VICTOR, DOING BUSINESS UNDER THE 
FIRM NAME OF VICTOR’S EXPRESS, v. PETER 
LOUIS. 


No. 1491. 


EXCEPTIONS FROM CIRCUIT Court First CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


SUBMITTED JUNE 26, 1923. Decmep JuLy 23, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


New TriaL—sufficiency of evidence to support verdict. 

A verdict of a jury cannot be set aside, or a new trial granted, 
when there is substantial evidence, more than a mere scintilla, 
sufficient to support the verdict. 

Eviwence—inferences of fact—province of jury. 

When in any action based on negligence the circumstances dis- 
closed by the evidence are susceptible of more than one inference 
respecting negligence or the absence thereof, the question of neg- 
ligence must be left to the jury and the verdict cannot be dis- 
turbed. 


OPINION OF THE COURT BY PERRY, J. 


In the first of the above entitled causes, both being 
actions at law for the recovery of damages, the plaintiff 
sued the defendant upon the theory that in an automobile 
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accident referred to in the declaration, the defendant was 
guilty of negligence which was the proximate cause of 
injury to plaintiff’s Cadillac automobile and that the 
plaintiff was free from negligence. In the second case, 
the plaintiff proceeds upon the theory that the negligence 
which was the proximate cause of the injury to her More- 
land truck was that of the defendant and that she was 
wholly free from negligence. By consent of the parties 
and order of the court the two causes were tried together. 
The jury rendered separate verdicts, in the first case find- 
ing for the defendant and in the second case finding for 
the plaintiff for recovery of $750 damages. Thereafter, 
upon motion, the presiding judge set aside the two ver- 
dicts and ordered a new trial in each case. The cases 
come to this court upon the exceptions of Maggie Victor 
to the orders setting aside the verdicts and granting new 
trials. 

While in one or two of the earlier Hawaiian cases 
there are expressions to the effect that a verdict of a jury 
in a law case may be set aside if it is contrary to the 
weight of the evidence, later Hawaiian cases make it clear, 
and it is now in this jurisdiction too well settled to admit 
of doubt, that the verdict of a jury in a law case upon a 
disputed issue of fact will not be set aside if there is any 
substantial evidence, more than a mere scintilla, suff- 
cient to support the verdict and the findings which it 
indicates to have been made by the jury. See, for exam- 
ple, Ahmi v. Cornwell, 14 Haw. 301; Kapiolani Est. v. 
Cleghorn, 14 Haw. 330, 338; Smith v. Hamakua Mill Co., 
14 Haw. 669, 677; Robinson v. H. R. T. & L. Co., 20 
Haw. 426, 431; Holstein v. Benedict, 22 Haw. 441, 445; 
Martin v. Wilson, 23 Haw. 74; Makainai v. Lalakea, 25 
Haw. 470, 476; Est. of Heeb, 26 Haw. 538, 539. The 
question is not whether there was evidence in the case 
sufficient to support a verdict for Peter Louis. It may 
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be assumed that there was such evidence. It may even 
be assumed that, if it were in our power to decide the 
issues of fact involved, our decisions would have been in 
favor of Peter Louis; but it is not in the power of this 
court to make findings of fact or to pass upon the credi- 
bility of the witnesses or of the weight of the evidence. 
If there was any substantial evidence from which reason- 
able men, acting conscientiously and with a desire to 
arrive at the truth and to do justice, could reasonably 
find that Peter Louis’ servant, the driver of the Cadillac 
automobile, was negligent, that his negligence was the 
proximate cause of the collision and the resulting damage, 
and that Maggie Victor’s servant, the driver of the More- 
land truck, was free from negligence contributing to the 
collision and the injury, then the verdicts must be allowed 
to stand. 

The undisputed evidence was that at a point in Ka- 
mehameha IV road in the Kalihi district a few hundred 
feet mauka of King street the road turns almost at right 
angles towards Waialua; that the Moreland truck driven 
by one Kaea, a servant of Maggie Victor, was proceeding 
mauka on Kamehameha IV road on a day named; that 
the Cadillac automobile, driven by one Moses Lasada, a 
servant of Peter Louis, was proceeding on the same road 
towards King street and the main portion of the city of 
Honolulu; that a collision between the two occurred at 
the above mentioned turn of the road; that both vehicles 
were badly damaged; that at and immediately prior to 
the collision a Ford automobile was parked on the Wai- 
kiki side of Kamehameha IV road at or about the turn, 
with its Waikiki side about one foot away from the 
Waikiki curbstone; that at the point where the Ford 
automobile was parked the road is twenty-two feet in 
width; that the Ford automobile was five feet wide; that 
the Moreland truck with its tail-board dropped is eighteen 
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feet long; that the truck weighs 5300 pounds and was 
“noisy” in operation; that on the occasion in question the 
truck had a load of window-sash; that immediately after 
the collision, when the two vehicles had come to a stop, 
the portion of the truck nearest the parked auto was one 
foot distant from it and its rear end was practically at 
the westerly edge of the road; that the driver of the truck 
did not toot his horn when approaching the corner or 
turn in the road; and that on the westerly and makai 
side of Kamehameha IV road there was at the time of the 
collision a hedge and trees so situated as to prevent a 
view from either direction of approaching vehicles for a 
considerable distance. 

In general the evidence on behalf of Peter Louis was 
to the effect that the Cadillac in approaching the corner 
and for some considerable distance before reaching the 
corner was proceeding at a speed of ten miles an hour 
(one of Louis’ witnesses said ten to twelve miles an hour) 
and that its driver tooted his horn “continuously” for a 
long time before reaching the corner,—“for about half a 
block back” one witness said. 

The driver of the truck testified that he proceeded 
mauka on Kamehameha IV road from King street “pretty 
slow in order to make that turn”, at ten miles an hour; 
that this was his rate of speed when approaching the 
Ford automobile which was parked as above stated and 
that he was endeavoring to pass as close as possible to 
the parked Ford immediately before and at the time of 
the accident; that his truck was noisy in operation and 
that he did not hear any horn sounded from beyond the 
turn of the road; that the Cadillac hit his truck almost 
immediately after he first saw the Cadillac; and that it 
came upon him suddenly. Another witness, Albert Silva, 
testified that immediately prior to the accident he pro- 
ceeded mauka along Kamehameha IV road and that he 
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was “just turning the corner” when he first saw the Cadil- 
lac; that the Cadillac tooted its horn, “just a short toot 
was all;” that the witness was “just about between the 
sidewalk and three feet away from the speedway;” that 
upon seeing the Cadillac he “jumped towards the fence” 
and that “if I didn’t jump I would get run over;’” that 
the Cadillac was “going fast;” and that from the time he 
heard the toot of the horn to the time of the collision 
“just gave me enough time to get on the sidewalk and I 
looked back and there was a bump.” “You heard the 
crash?” “I heard the bump.” 

W. J. Lillis testified that he is “chief of the traffic 
squad,” was formerly examiner of chauffeurs, has had 
eighteen years of experience in handling and driving 
automobiles and that during that period of time he had 
experience “in the matter of observation of collisions and 
force of collisions ;” that he was on the scene of the acci- 
dent very shortly after its occurrence and noted the marks 
made on the roadway by the machines in the course of 
the collision; that “there was a mark showing about two 
feet where she” (referring to the truck) “skidded over” ,— 
“about two feet skid-marks”; that there were no marks 
on the roadway to indicate that the Cadillac had been 
pushed backwards; that between the Waikiki end of the 
truck and the Waikiki curbstone there was no car when 
the witness arrived and that “I just barely got through 
myself,” meaning that there was barely room sufficient 
for his Essex car to pass through. This witness was 
asked, “From your knowledge and experience in the ob- 
servation of automobile accidents, in the driving of auto- 
mobiles, did the condition of those cars, the marks upon 
the ground, indicate anything as to the speed of the 
vehicles? * * * Can you give us any information from 
your observation as to the relative speeds of the two cars, 
whether one was going faster or slower than the other?” 
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After objections by counsel and a question by the court, 
“Have you an opinion on that?” the witness said: “My 
opinion is that the Cadillac was coming around that turn 
about twenty miles, I should judge, to throw that truck 
over about two feet, and it was a big heavy truck” and 
“I figure the truck was going slower.” 

Perhaps there is room for doubt as to whether under 
the circumstances an opinion from the witness was admis- 
sible. The point, however, need not be decided. If it was 
admissible, the jury had before it not only the evidence 
of Silva that the Cadillac was “going fast” and the truck 
“very slow” but the evidence of Lillis that the Cadillac 
was going at twenty miles per hour. If the testimony was 
not admissible, it must be on the theory that the jurors 
were as well qualified as the witness to draw their own 
inferences, from the fact of the two-foot skid-marks, as 
to the rate of speed that the Cadillac was going in order 
to push the truck for that distance; and, in the latter 
event, if the jurors should conclude that the Cadillac was 
traveling at the rate of twenty miles per hour imme- 
diately prior to and at the time of the collision, this court 
would be unable to interfere with that inference and 
finding. It was legally possible upon all of the evidence 
for the jurors to disbelieve the testimony of Lasada, the 
driver of the Cadillac, and of the three soldiers who testi- 
fied for Peter Louis that the Cadillac was traveling at the 
rate of only ten or twelve miles per hour. Two of the 
three soldiers testified to having received repeated favors 
from Lasada in the way of free rides in the automobile. 
It was possible for the jurors to have conscientiously 
found that the witnesses for Peter Louis exaggerated 
when they testified to repeated and “continuous” tooting 
of the horn by Lasada for a long distance prior to reach- 
ing the turn in the road. If, as against this testimony, 
they believed Silva’s evidence that there was only one 
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toot of the horn and that practically at the turn, just in 
time for him, Silva, to jump out of the way, they acted 
within their powers and the court cannot substitute any 
judgment of its own for that of the jury. Again, there 
was abundant evidence to show that Moses Lasada, the 
driver of the Cadillac, had in recent years been twice con- 
victed for vagrancy and served two sentences of one year 
each therefor, that he had been on three other occasions 
convicted of gambling, receiving sentences of fine and 
imprisonment, and that on one other occasion he was 
convicted of hiring an auto and refusing to pay the fare, 
receiving for this a sentence of fifteen days’ imprison- 
ment. The jury might well have found that this man was 
of a low standard of character and that his testimony as 
a whole was unworthy of credence. Everett Golden, a 
witness for Louis, said that the collision “threw both cars 
out a fraction of an inch” and Lasada testified that “the 
truck hit my car so hard that it drove my car back.” It 
was within the province of the jury to accept as against 
this testimony the evidence of Lillis that there were no 
marks indicating that the Cadillac had been pushed back- 
ward and that there were marks two feet in length indi- 
cating that the truck had been pushed by the Cadillac. 

In setting aside the verdicts, the trial judge gave two 
main reasons: one was that the truck had no right to be 
on the left side of the road and that the driver of the truck 
did not toot his horn. The presence of the parked automo- 
bile on the right-hand side of the road, leaving at most a 
width of only sixteen feet of unoccupied roadway, could 
well have been regarded by the jury as a sufficient reason 
for the truck’s proceeding nearer to the left-hand side than 
would otherwise have been the case. The driver-of the 
truck testified that he proceeded as close to the Ford auto- 
mobile as he could. Maggie Victor was entitled to the 
judgment of the jury as to whether this evidence was true 
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and it was within the province of the jury to believe that 
it was true. It was not unlawful for the truck to pro- 
ceed to the left, past the parked automobile, as near to 
it as was reasonably practicable. The failure to toot the 
truck’s horn was undisputed but it was for the jury alone 
to determine whether, under all of the circumstances, that 
failure contributed to the collision or was utterly imma- 
terial. If the jury believed from the evidence, as it was 
legally possible under the circumstances for it to believe, 
that the Cadillac approached the corner at a speed of 
twenty miles per hour; and if it should infer from the 
evidence, as it would have a right to do, that the driver in 
approaching the corner was engaged in conversation with 
the soldier seated beside him and was inattentive to his 
duty—it could well have found that a tooting of the horn 
on the truck would not have avoided the accident and that 
the failure to toot it did not contribute to the accident. 
Where evidence is susceptible of two or more conflicting 
inferences on the subject of negligence, the evidence must 
be left to the jury for its consideration as to what the 
proper inference is. 

Under all of the circumstances as they existed at the 
trial, the cases were properly submitted to the jury for 
the latter’s determination and the verdicts as rendered 
cannot be set aside. The exceptions are sustained and 
the orders setting aside the verdicts and granting a new 
trial are reversed and set aside. 

Brown, Cristy & Davis for Maggie Victor, appellant. 

Lightfoot & Lightfoot for Peter Louis, appellee. 
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TERRITORY v. ANTONE SILVA. 
No. 1459. 


RESERVED QUESTION FROM CIRCUIT COURT THIRD CIRCUIT. 
Hon. J. W. THOMPSON, JUDGE. 


ARGUED JUNE 13, 1923. Decipep JULY 23, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


CRIMINAL Law—former conviction—identity of offenses. 


A conviction for assault and battery is under our statutes a 
bar to a subsequent prosecution for rape arising out of the same 
transaction. Ter. v. Schilling, 17 Haw. 249, overruled. 


OPINION OF THE COURT BY PERRY, J. 


In the district court of North Kona, Hawaii, the 
defendant pleaded guilty to a charge of assault and bat- 
tery and was thereupon adjudged guilty and sentenced. 
Subsequently he was indicted by the grand jury upon a 
charge of rape. In the language of the record sent up by 
the circuit court, “the facts upon which the defendant 
was charged in the assault and battery case are admitted- 
ly the same and identical with the facts charged in said 
indictment for rape and the offense is the same in each 
case.” In the second case the defendant filed a plea set- 
ting up the former conviction as a bar and the circuit 
court reserved to this court the question whether the plea 
should be sustained. 

The constitutional provision referred to in the briefs 
is that of the fifth amendment reading, “nor shall any 
person be subject for the same offense to be twice put in 
jeopardy of life or limb.” In view of our conclusion, 
based upon local statutes about to be referred to, it will 
be unnecessary to consider in this case the effect of this 
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constitutional provision. In some instances pleas of twice 
in jeopardy have been overruled on the ground that the 
higher offense named in the second indictment was not 
within the jurisdiction of the court which tried the de- 
fendant upon the lesser charge and that, therefore, the 
defendant had not prior to the second indictment been in 
jeopardy with reference to the offense named in the sec- 
ond indictment. This question will not be considered. 
The following sections of our statutes are material: 

“In any plea of autrefois convict or autrefois acquit, 
it shall be sufficient for the defendant to state that he has 
been lawfully convicted or acquitted (as the case may be) 
of the said offense charged in the indictment.” R. L., 
Sec. 3816. 

“No person shall be required to answer again for an 
offense, for which he has once been duly convicted.” R. L., 
Sec. 3691. 

“Any person who has been tried and convicted of any 
offense before a court, tribunal or magistrate having juris- 
diction of the case, shall not be subject to subsequent 
criminal prosecution therefor, and such conviction may 
be pleaded in bar of any such subsequent prosecution.” 
R. L., Sec. 3692. 

The language of these sections is clear and unambig- 
uous. Irrespective of whether the court in which the 
defendant is first convicted had jurisdiction to try the 
accused for the second offense, it is plain that if a defend- 
ant has been lawfully convicted in the first case, he cannot 
be again convicted for the same offense. In the case at 
bar, it is not doubted that the district court of North 
Kona had jurisdiction to convict and punish for assault 
and battery. The only question is whether the second 
prosecution is for the same offense. 

The commission of the crime of rape necessarily in- 
cludes the element of force. It is indispensable to the 
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completed offense that there should be not only an as- 
sault but also a battery, or, in other words, an assault 
and battery. A conviction of the offense of rape neces- 
sarily includes a finding that he committed an assault and 
battery. Without the assault and battery there can be 
no rape. To permit a conviction of this defendant of the 
greater offense would be to permit him to be convicted a 
second time of the lesser offense of which he has been 
already convicted. 

“There is considerable conflict in the authorities upon 
this subject, but we think the rule is now well established, 
that when one offense is a necessary element in and con- 
stitutes an essential part of another offense, and both are 
in fact one transaction, a conviction or acquittal of one 
is a bar to the prosecution for the other. * * * The crime 
of rape cannot be committed without an assault with an 
intent to do the act. They constitute the essence of the 
crime and a party cannot be convicted of both without 
being twice convicted of one; and as the party may be 
convicted of the lesser offense, such conviction must nec- 
essarily be a bar to a prosecution for the greater. And 
this we think is the more salutary rule, the one that in 
practice best protects the rights of the individual, and 
secures the public.” State v. Smith, 43 Vt. 324, 326, 327. 
In the case at bar it is admitted that both charges are 
based upon one transaction. 

“The felonious assault for which the defendant was 
bound over embraced the minor offense of assault and 
battery, for which he was arrested and put on trial. If 
the defendant had been convicted for the assault and bat- 
tery, it would not for a moment be contended that he 
could again be tried and punished for the assault with 
intent to ravish. To do so would be in violation of an 
organic law,—that no person shall for the same offense 
be twice put in jeopardy of life or limb. While cases 
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are to be found in other jurisdictions which hold that on 
an acquittal or conviction for a minor offense, and the 
defendant is afterwards put on trial for the greater of- 
fense, which embraced the former, no jeopardy arises, this 
court is thoroughly committed to the contrary doctrine. 
The state cannot elect to prosecute and try a person for a 
lower grade, and then put him on trial for a higher grade, 
of the same offense.” State v. Blevins, 32 So. (Ala.) 637, 
638. 

“All offenses, such as battery, mayhem, rape, robbery, 
etc., as well as assaults with intent, necessarily include an 
assault, and it is now generally conceded that a convic- 
tion of the higher offense is necessarily a conviction of 
the assault included in it, and it would seem to follow 
logically as well as by construction that a conviction or 
acquittal of any of the included offenses must bar a prose- 
cution of the higher, since the higher cannot afterwards 
be prosecuted without opening the door for a second con- 
viction, or a conviction of an offense for which the de- 
fendant had before been tried and acquitted.” People v. 
McDaniels, 187 Cal. 192, 197. 

“An indictment for rape necessarily includes an alle- 
gation of assault.” People v. Purcell, 16 N. Y. S. 199. 
The court in that case quoted with approval the same 
language herein above quoted from State v. Smith, 
43 Vt. 324. 

“Where a person has been put in legal jeopardy of a 
conviction of an offense which is a necessary element in 
and constitutes an essential part of another offense, such 
jeopardy is a bar to a subsequent prosecution for the lat- 
ter offense, if founded upon the same act. If a man per- 
petrates the offense of assault and battery and by the 
same act commits the offense of assault with intent to 
commit a rape, the lesser offense is a part of the greater. 


* * * Upon an indictment for assault with intent to 
18 
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commit a rape the accused can be convicted of assault 
and battery, or assault; and upon an indictment for 
assault and battery he may be convicted of a bare assault. 
Assault is an absolutely necessary element in and an 
essential part of each of the greater offenses. Without 
the commission of an assault neither of the other offenses 
can be perpetrated. * * * Viewing the case in this light, 
the question presented for our consideration is, can the 
State divide one crime into its constituent parts, or sev- 
eral grades, and prosecute the perpetrator, separately, for 
each part, as a distinct and substantive offense? Can it, 
for the same act, first prosecute, convict and punish a 
man for assault, then prosecute, convict and punish him 
for assault and battery, and then again prosecute, con- 
vict and punish him for assault with intent to murder? 
Would not this be trying, convicting and punishing him 
three times for the same offense of assault and twice for 
the same offense of assault and battery?” Bell v. State, 
103 Ga. 397, 401, 402. In the case at bar, can it be that 
the Territory could prosecute this defendant, for the same 
act, first for assault, next for assault and battery, next 
for assault with intent to commit rape, and lastly for 
rape? Would not this be trying, convicting and punishing 
him four times for the same offense of assault, twice or 
possibly three times for the same offense of assault and 
battery, and twice for the same offense of assault with 
intent? And yet, logically, all of this would result if the 
present prosecution were to be sustained. 

“We think that when a man has been tried for the 
offense of assault and subsequently, for the same act, 
tried for the crime of assault with the intent to commit 
a rape, he has been twice put in jeopardy of a conviction 
for the same offense of assault, and the constitutional pro- 
vision * * * has been violated.” Bell v. State, supra, 403. 

“Tt is also the almost universally accepted doctrine 
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that an acquittal or conviction for a minor offense 
included in a greater will bar a prosecution for the great- 
er, if on an indictment for the greater the defendant could 
be convicted of the less.” 17 A. & E. Ency. L. 599; and 
16 C. J. 271. The qualification last stated would seem to 
be unsound as pointed out by Chief Justice Frear in his 
dissenting opinion in Territory v. Schilling, 17 Haw. 249, 
275, for, upon reason, a conviction of the second and 
greater offense would necessarily repeat and include a 
conviction of the lesser, irrespective of whether the stat- 
ute permits a separate and specific verdict of guilty of 
the lesser. 

The main reliance of the prosecution in the case at 
bar is upon the Schilling case, in which the majority of 
the court held that a conviction of assault and battery 
did not bar a prosecution for assault with intent to com- 
mit rape. To some extent at least the opinion of the 
majority was influenced by the consideration that, at that 
time, under our statutes it was not possible to secure a 
conviction of assault and battery under an indictment for 
an assault with intent to commit rape. To that extent 
that case is distinguishable from this, for, in the year 
following the rendition of the Schilling decision, the stat- 
ute (R. L., Sec. 8826) was amended so as to provide that 
“upon the trial of any person charged with any offense, 
he may be found guilty of any lesser degree of the same 
offense or of any offense necessarily included in that with 
which he is charged, as the facts proved may warrant.” 
Possibly this is sufficient ground for distinguishing the 
Schilling case and for not regarding it as an authority 
applicable to the case at bar. However that may be, we 
deem it to be our duty to say that the reasoning of the 
court in that case does not impress us favorably and that 
it ought not to be, in any event, followed as a precedent. 
The reasoning of Chief Justice Frear, in his elaborate and 
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able dissenting opinion, seems to us to be a complete 
answer to the views of the majority and to constitute a 
correct statement of the law on the subject now under 
consideration. 

In Gavieres Vv. United States, 220 U. N. 338, cited by 
the Territory, it was indeed held that the first conviction 
did not bar the second prosecution but in that instance 
the court said that the fact was that while “the conduct 
of the accused was one and the same, two offenses result- 
ed, each of which had an element not embraced in the 
other.” The first conviction was under an ordinance 
against indulgence in boisterous, rude or indecent conduct 
in any public place open to view, to the annoyance of 
others; the second was for calumniating, outraging and 
insulting a public official, in the exercise of his office, by 
word of mouth and in his presence. While both offenses 
held an element in common, to wit, that of the boisterous 
conduct, each included an element not included in the 
other. “In the second case,” said the court, “it was neces- 
sary to aver and prove the insult to a public official or 
agent of the authorities, in his presence or in a writing 
addressed to him. Without such charge and proof there 
could have been no conviction in the second case. The 
requirement of insult to a public official was lacking in 
the first offense. Upon the charge, under the ordinance, 
it was necessary to show that the offense was committed 
in a public place open to public view; the insult to a pub- 
lic official need only be in his presence or addressed to him 
in writing. Each offense required proof of a fact, which 
the other did not. Consequently a conviction of one would 
not bar a prosecution for the other.” Jb. pp. 348, 344. 
The case, therefore, is clearly distinguishable from that 
at bar. 

So also in Morgan v. Devine, 237 U. S. 632, cited by 
the Territory, the facts were essentially different. The 
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first charge was of breaking into and entering a post office 
of the United States with the intent to commit larceny 
in the building, and the second was of feloniously steal- 
ing, taking and carrying away property from the build- 
ing. The court held not only that the offenses were dif- 
ferent but also that the acts upon which they were based 
were separate and distinct, although evidence of the lar- 
ceny was admissible in order to sustain the charge of the 
intent with which the breaking and entering took place. 
That case has no semblance in its facts to that at bar. 
The other cases cited on behalf of the Territory seem to 
us to be likewise distinguishable. 

Our answer to the question reserved is that the plea 
should be sustained. 

A. G. Correa, Deputy County Attorney of Hawaii 
(W. H. Beers, County Attorney of Hawaii, with him on 
the brief), for the Territory. 

F. Patterson (also on the brief) for defendant. 


M. F. SCOTT, ET AL. v. C. K. AT. 
No. 1439. 


ERROR TO CIRCUIT JUDGE First CIRCUIT. 
HoN. J. J. BANKS, JUDGE. 


SUBMITTED JUNE 16, 1923. Decipep Jury 23, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


Per Curiam: A circuit judge of the first circuit held 
that the respondent C. K. Ai, who was a cotenant in the 
hui lands of Holualoa, Island of Hawaii, had wrongfully 
collected rents from tenants occupying portions of said 
lands, the rents so collected with interest amounting to 
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$2185.23, and a decree was entered requiring respondent 
to pay said sum into court. On an interlocutory appeal 
this court on April 23, 1918, affirmed said decree and 
directed that respondent pay the money into court to be 
apportioned among all the cotenants according to their 
interests. Scott v. Pilipo, 24 Haw. 277. The respondent 
thereupon paid the money into court and, after proceed- 
ings had for the purpose of ascertaining the share of same 
that was due each cotenant, the circuit judge entered a 
decree finding that the cotenants represented by plaintiff 
were entitled to receive $1016.95 and the cotenants repre- 
sented by the “Castle interests” $1168.30. From this 
decree plaintiff sued out a writ of error and this court 
held that the circuit judge was in error in permitting the 
“Castle interests” to participate in said funds inasmuch 
as they had waived their claim thereto. See Scott v. 
Pilipo, 25 Haw. 386. On the case being remanded to the 
circuit court, the respondent Ai filed a motion praying 
that the sum of $1168.30 previously awarded to the “Cas- 
tle interests” be refunded to him, and said motion was 
granted. Prior to the entry of a decree pursuant to said 
order, plaintiff filed a motion to set aside the order to 
refund, said motion embracing all of the matters now 
raised by the present writ of error. This motion was 
denied and on June 10, 1920, a decree was entered order- 
ing the refund to the respondent Ai. From this decree 
plaintiff appealed and this court, on October 7, 1920, 
affirming the decree appealed from, held that plaintiff and 
the cotenants associated with him had “neither a moral 
nor a legal claim to the sum which but for the waiver 
would have been paid to the Castle interests.” Scott v. 
Ai, 25 Haw. 621. A petition for a rehearing filed by 
plaintiff was denied on October 27, 1920, and on Octo- 
ber 29, 1920, the decree of this court was entered affirm- 
ing the decree of the circuit judge of June 10, 1920. 
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On April 11, 1922, or about eighteen months after the 
litigation involved in this controversy had been finally 
disposed of by the above decree, plaintiff again went into 
the circuit court with a motion for an order directed to 
defendant to show cause why the motion for refunding 
dated May 24, 1920, together with all proceedings had 
thereon, should not be held null and void. The circuit 
court refused to sign the order to show cause or to enter- 
tain the motion, and on this refusal plaintiff has again 
come to this court by writ of error, his assignment of 
error setting forth as error, not only the refusal of the 
circuit court to entertain plaintiff’s motion to show 
cause, but also all of the errors previously considered by 
this court on the numerous occasions upon which this 
phase of this apparently interminable controversy has 
been before this court. 

This case was terminated by the decree of this court 
of October 29, 1920, and the circuit judge properly refused 
to allow plaintiff to reopen the same. It is fervently to 
be hoped that the courts of this Territory have heard the 
last of this case which has occupied the attention of the 
courts in various forms for the past twenty-five years. 

The order of the circuit judge refusing to entertain 
plaintiff’s motion to show cause is affirmed. 

M. F. Scott in proper person and for the other plain- 
tiffs in error. 

Smith, Warren, Stanley & Vitousek for defendant in 
error. 
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KWOCK TOU WONG HUNG v. WONG HUNG. 
No. 1479. 


APPEAL FROM CIRCUIT JUDGE FOURTH CIRCUIT. 
Hon. H. L. Ross, JUDGE. 


ARGUED JUNE 27, 1923. DECIDED JULY 23, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


Dıvorce—estreme cruelty. 


On a libel for divorce upon the ground of extreme cruelty the 
trial judge having found that the conduct of the libellee did not 
constitute extreme cruelty, it was error to grant a divorce. 


OPINION OF THE COURT BY LINDSAY, J. 


This is an appeal from a decree of divorce granted by 
the circuit judge of the fourth circuit. Libellant in her 
libel prayed for a divorce on the ground of extreme cru- 
elty, alleging that libellee had, during the past three 
years, and more particularly during the past year, carried 
on a course of cruel and inhuman treatment toward libel- 
lant and had treated her in a cruel and inhuman manner; 
that during said time libellee had shown a quarrelsome 
attitude toward libellant and had displayed an ungovern- 
able temper toward her and threatened her repeatedly 
with bodily injury; that on one occasion, to wit, the 6th 
day of December, 1922, libellee in a public place struck 
libellant in the face, for which assault libellee was ar- 
rested, pleaded guilty, and was fined $25; that libellee 
took some money belonging to libellant and did not return 
the same to her; that libellee on frequent occasions called 
libellant vile, vulgar and indecent names, and has sub- 
jected libellant to humiliation in public places; that said 
treatment of libellant by libellee has caused libellant to 
suffer great and grievous mental and physical pain and 
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anguish and has rendered her sick and in ill health as a 
result thereof, and said treatment of libellant is such as 
to render it unsafe for libellant to live with libellee; and 
that by reason of the quarrelsome disposition and ungov- 
ernable temper of libellee toward libellant, she is in con- 
stant fear of the libellee and has been compelled to live 
separate and apart from him, believing that if she were 
alone with him her life and person would be endangered 
by the presence of libellee. 

In support of the allegations of her libel, the libellant 
testified that on December 6, 1922, while she was in a 
store making some purchases, libellee came in “and told 
me to go home. I told him to go home first and I would 
be right after him, and he beat me in the store * * * he 
slapped me on the face;” that this slapping hurt libellant 
for a week, Libellant had libellee arrested for this as- 
sault, to which charge he pleaded guilty in the district 
court and was fined. 

Libellant further testified that during the last three 
years and particularly the last year “he” (libellee) 
“always licked me and go out gambling;” that on one 
occasion libellee took from libellant’s trunk $39 belonging 
to libellant and, on being asked why he did so, replied 
that he had to pay a bill. Libellee promised to repay this 
money to libellant but had never done so; that libellee 
once called libellant a half-white pig, also “he practically 
called me a whore. He called me a stinkfoot. * * * He 
says I always run around * * *. He said I always go 
around the street looking for men * * *. In November 
he beat me in the room while I was asleep.” 

On the day after libellee was fined for assaulting libel- 
lant, libellant with her mother went to the house of libel- 
lee where they saw a hatchet on the table of the bed- 
room. This hatchet was usually kept in the kitchen. 
Sometime in 1920 libellee brought an iron bar into the 
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house stating that if certain Chinese friends of libellant 
came again to the house he would hit them with this bar. 
Asked if libellee ever threatened her with bodily injury, 
she replied, “He always does. * * * He says he will take 
my eyes out and flang my nose.” On being asked, “As 
a result of his calling you those names and as a result of 
his threatening vou and beating you up, what is your 
condition at this time?” libellant answered, “I have 
always been feeling sore over the body and have always 
been frightened. * * * I am afraid of him beating me up. 
* * * Tf he comes home and I speak gently to him he 
tells me to get away.” The foregoing is all of the mate- 
rial evidence given on behalf of libellant. Libellee took 
the stand on his own behalf and gave his version of the 
assault of December 6. He also testified that during all 
of their married life he had never before struck libellant. 
After argument the court took the matter under advise- 
ment and the next morning gave the following oral 
decision : 

“In this case the only particular act of cruelty estab- 
lished by the evidence was the single slapping of the libel- 
lant by the libellee at the store of Kwong Ick Loy, and 
that fact alone, under the decisions in Hawaii, is not suf- 
ficient on which to grant a divorce. But there is another 
element in connection with that which I think is control- 
ling in this case, and that is the question as to whether or 
not the libellant has reasonable apprehension to believe 
in the future there may be recurrences of a like or similar 
nature. Without going into the entire testimony the evi- 
dence convinces the court that the libellee is extremely 
jealous of his wife, and particularly of her relations with 
the man, Chang Hwan, or something like that; and the 
libellant was asked on cross examination a number of 
questions as to her relations with this particular man, 
and she said that he was never at home but twice, and on 
both these occasions it was in connection with the burying 
of her first husband’s bones, or sending them to China, 
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denying that her husband said anything to her about for- 
bidding this particular man to her home; while her hus- 
band testified on many occasions this particular man vis- 
ited his home during his absence, but how he knew this 
the evidence does not disclose. In considering Chinese 
traits of character, particularly the relation between the 
Chinese and half-castes, I do not know whether you saw 
the picture at the Empire Theatre recently, called 
‘Shame;’ a picture developing the exact situation shown 
in this case... 

“In this particular case the libellee called his wife a 
‘halfwhite pig; and the relationship between them is 
such I am fearful if I do not grant a divorce in this case 
that something serious may happen in the family. That 
is the way I interpret it from the testimony. The libel- 
lant was not severely injured by this slap, altho she testi- 
fied to ailing for a week. I do not believe any particular 
injury was suffered by her on account of the blow, but 
think from the evidence that the court is not justified in 
interpreting it in any other way but that she has reason- 
able grounds to apprehend a recurrence of like acts in 
the future, and feeling so, the libellant is granted a 
divorce, and the decree will be signed upon presentation.” 

The one ground upon which a divorce was prayed for 
was that of extreme cruelty. In order then to grant the 
relief prayed for it was necessary that the trial judge 
should find from the evidence that the allegations of the 
libel had been proven and that the libellee’s conduct 
toward libellant, as a matter of law, constituted extreme 
cruelty. The trial judge in his decision said: “In this 
case the only particular act of cruelty established by the 
evidence was the single slapping of the libellant by the 
libellee at the store of Kwong Ick Loy, and that fact 
alone, under the decisions in Hawaii, is not sufficient on 
which to grant a divorce * * *. The libellant was not 
severely injured by this slap, although she testified to 
ailing for a week. I do not believe any particular injury 
was suffered by her on account of the blow.” It is to be 
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noted that mere cruelty is not a ground for divorce in this 
Territory, the statute requiring “extreme cruelty,” yet 
the circuit judge in his decision speaks but once of 
“cruelty” and makes no reference whatsoever to the exist- 
ence or nonexistence of the statutory requirement of 
extreme cruelty as revealed by the evidenee adduced. Had 
the trial judge found from the evidence that as a matter 
of law the conduct of libellee toward libellant amounted 
to extreme cruelty, and granted a divorce, we are not pre- 
pared to say that we could have interfered with such 
decision. Such, however, is not the situation with which 
we are confronted. As was said by this court in de Coito 
v. de Coito, 21 Haw. 339, 342, “in cases depending wholly 
or largely upon the credibility of witnesses and the weight 
of testimony much weight is accorded to the findings of 
the trial judge who saw the witnesses and heard them 
testify.” In the present case the trial judge heard the 
testimony of the libellant concerning the alleged extreme 
cruelty and evidently did not believe her narrative of 
acts of cruelty practiced upon her by libellee except as to 
the one assault of December 6. On the other hand, the 
trial judge evidently did believe libellee when he testified 
to having struck libellant on but that one occasion. The 
testimony of libellant as to alleged acts of cruelty other 
than the specific assault of December 6 was properly 
given little weight by the trial judge for it consisted chief- 
ly of general and sweeping statements of alleged acts of 
cruelty, the acts mentioned not being elaborated on or 
brought out in detail. There remained then no sufficient 
evidence tending to prove extreme cruelty other than that 
relating to the isolated case of assault which was admit- 
ted by libellee, and we agree with the trial judge that 
that alone was not a sufficient showing of extreme cruelty 
upon which a divorce might be granted. The trial judge 
having expressly found, and that finding being amply 
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supported by the evidence, that the grounds upon which 
the divorce was prayed for had not been established, it is 
difficult to conceive upon what theory he proceeded to 
grant the divorce. Having found that the grounds relied 
upon for a divorce were absent and that the libellee had 
not been guilty of extreme cruelty toward libellant, the 
trial judge, apparently on the theory that the parties 
would be better off if divorced, proceeded to hold that 
libellant had “reasonable grounds to apprehend a recur- 
rence of like acts in the future” and granted libellant a 
divorce. In other words, the circuit judge has found that 
the allegations of the libel have not been proven, neverthe- 
less, for other reasons, he grants the relief prayed for. 
Inasmuch as the circuit judge had found that the acts 
complained of did not constitute extreme cruelty, whether 
or not libellant had reasonable ground to apprehend a 
recurrence of like acts was immaterial, and the circuit 
judge therefore erred in decreeing a divorce. 

The decree appealed from is reversed and the case 
remanded to the circuit judge with directions to dismiss 
the libel. 

C. 8. Davis (S. L. Desha, Jr., and Brown, Cristy & 
Davis on the brief) for libellant. 

C. S. Carlsmith (also on the briefs) for libellee. 
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PETERS, C. J., PERRY AND LINDSAY, JJ. 


SPECIFIC PERFORMANCE—option—consideration for. 

The consideration given for an option to purchase land is 
exhausted upon a failure of the holder to exercise the right 
within the time limited; a new option thereafter given without 
consideration is nudum pactum and a suit for the specific per- 
formance of such new option cannot be maintained. 


OPINION OF THE COURT BY LINDSAY, J. 


Complainant in the circuit court brought an action 
for the specific performance of a certain agreement in 
writing dated the 5th day of December, 1915, under 
which respondents gave unto one J. R. Wilson the exclu- 
sive right and option to purchase the land described 
therein, which option was assigned by the said Wilson to 
complainant. An alleged copy of the agreement which is 
sought to be specifically performed is attached to the bill 
of complaint and marked “Exhibit B”. It is alleged in 
the bill of complaint that, at or about the time of the 
execution of said agreement, the respondents orally prom- 
ised and agreed with said Wilson that respondents, with 
all convenient speed, would apply to the land court for a 
registered title to said premises, and that said Wilson or 
his assigns should have until and including the date of 
the issuance of a decree of said land court for the com- 
pletion of the terms and conditions of said contract; that 
since the said 5th day of December, 1915, respondents 
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have not applied for a registered title to said land; that 
complainant on the 25th day of January, 1919, tendered 
to respondents the agreed purchase price, and at the same 
time, waived the stipulations in said agreement in so far 
as the same referred to the securing of a registered title 
and to the cancellation of a certain lease of the said 
premises, and did demand that respondents deliver to 
complainant a good and sufficient warranty deed to said 
land; that respondents refused and still refuse to accept 
the amount so tendered and to execute a deed conveying 
the land in question to complainant. 

At the hearing before the circuit judge, it transpired 
that on August 20, 1915, and prior to the giving of the 
option now sued upon, respondents had given said Wilson 
another option in writing to purchase the same land, 
which option by the terms thereof was to expire Novem- 
ber 15, 1915. See plaintiff’s Exhibit A. (This option is 
hereinafter referred to as the first option.) As to whether 
an agreement for the option of December 5, 1915, (herein- 
after referred to as the second option) was made by the 
parties prior to the expiration of the first option, the evi- 
dence is in conflict. It is contended by complainant, who 
offered testimony to that effect, that although the second 
option is dated December 5, 1915, the parties had orally 
come to an agreement for the same prior to the expiration 
of the first option. On behalf of respondents, there was 
testimony tending to show that the matter of a new 
option was not discussed by the parties until sometime 
after the first option had expired. The circuit judge has 
found, and such finding is amply sustained by the evi- 
dence, that no agreement for the second option was given 
until after the first had expired. The circuit judge’s find- 
ing, involving as it does the credibility of the witness, we 
see no reason to disturb. 

The circuit judge rendered a decision holding that 
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Emma Nakuina had no power to give an option; that the 
option of December 5, 1915, sued upon was a nudum pac- 
tum as it had been given without any consideration; and 
that the second option was not an extension of the first 
option, as the first had already expired, the circuit judge 
further holding that, even if the second option were con- 
strued to be an extension of the first option, it. would 
make no difference, for in any event, it would require a 
new consideration. A decree was entered dismissing 
complainant’s bill, from which decree and the reasons 
therefor set forth in the decision of the circuit judge, this 
appeal has been brought. 

The consideration given by Wilson to respondents for 
the first option was $250. It is conceded that, although 
the second option recites a like consideration of $250, 
neither that sum nor any other sum was in fact paid 
therefor. Notwithstanding the fact that in the bill of 
complaint, no mention is made of the first option, and that 
it is the second option,—not the first,—that is sought to 
be specifically enforced, counsel for complainant now 
urges that the second option constituted but a mere exten- 
sion and modification of the first option, and for that 
reason no consideration was necessary to support it. The 
instrument sued upon, namely, that of December 5, 1915, 
makes no reference whatsoever to any prior option given 
by respondents to Wilson and does not purport to be an 
extension of any past or existing option. On its face the 
instrument of December 5th is an absolutely independent 
agreement, free from ambiguity, and, on principle it is 
doubtful if evidence is admissible to show that the agree- 
ment therein set forth is not what it purports to be, but 
that it is a mere extension and modification of some other 
agreement. Be that as it may, on the assumption that 
the second option is an extension of the first option, coun- 
sel for complainant argues and cites numerous cases in 
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support of his contention that the first option being an 
executory contract, the parties may modify it without any 
new consideration other than that of mutual consent. 
The vice of this contention, however, lies in the fact that, 
by the weight of the authorities, an option is not an execu- 
tory contract but an executed contract. Under the terms 
of the first option, the respondents agreed that Wilson 
should have the privilege of buying the land within the 
time specified in the option; that is, respondents sold to 
Wilson the privilege of purchasing the land within the 
period limited. Such contract of sale was therefore exe- 
cuted by the payment by Wilson to respondents of the 
sum agreed upon as the price for such privilege. Johns- 
ton v. Trippe, 33 Fed. 530, 536. 

“An option given for the sale of land, * * * is not a 
sale of real estate, nor an agreement to sell, but is an 
executed contract, giving the optionee the exclusive priv- 
ilege of purchasing within the time limited.” Pollock v. 
Brookover, 6 L. R. A. (N. S.) 403. 

“An option assumes and contemplates a future trans- 
fer of land or the performance of other specified acts by 
the vendor of the option. Such acts are, however, entire- 
ly distinct from the agreement for the option, and the 
consideration necessary to support the latter cannot do 
service a second time in support of the former. Such con- 
sideration becomes functus officio upon the receipt of 
that for which it was given, namely, the right to compel 
performance of certain acts or surrender of certain rights 
at a future time. Likewise, if an option is allowed to 
expire and is subsequently renewed or extended, such 
renewal or extension must have a new consideration to 
support it.” 21 A. & E. Ency. L. 926, and cases cited. 

The case of Ide v. Leiser, 10 Mont. 5, in many respects 
is similar to the case at bar and admirably points out the 
distinctions between an executory contract and an exe- 
cuted one. In that case the court at page 11 said: 

“We come to the second instrument and option. No 
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consideration is named therein, specifically or by refer- 
ence. The consideration for the first option cannot do 
service for the second. That consideration was functus 
officio in the first instrument. A consideration deter- 
mined by the parties to be the consideration for the sale 
of one article on one day, and so declared in writing, can- 
not, in the face of such declaration, be construed by the 
court as a consideration for the sale of another article 
on another day. The first ten days’ option was a thing 
of value, and paid for as such. The second was another 
separate valuable article. Was there any consideration 
for its sale? 

“We believe some definitions and distinctions will aid 
this discussion. There may be first, a sale of lands; sec- 
ond, an agreement to sell land; and third, what is popu- 
larly called an option. The first is the actual transfer of 
title from grantor to grantee, by appropriate instrument 
of conveyance. The second is a contract to be performed 
in the future, and, if fulfilled, results in a sale. It is a 
preliminary to a sale, and is not the sale. Breaches, re- 
scission, or release may occur, by which the contemplated 
sale never takes place. The third, an option, originally, 
is neither a sale, nor an agreement to sell. It is simply 
a contract, by which the owner of property (real estate 
being the species we are now discussing) agrees with 
another person that he shall have the right to buy his 
property, at a fixed price, within a time certain. He does 
not sell his land; he does not then agree to sell it; but 
he does then sell something, viz., the right or privilege to 
buy at the election, or option, of the other party. The 
second party gets in praesenti, not lands, or an agreement 
that he shall have lands, but he does get something of 
value, that is the right to call for and receive lands if he 
elects. The owner parts with his right to sell his lands 
(except to the second party) for a limited period. The 
second party receives this right, or rather, from his point 
of view, he receives the right to elect to buy. That which 
the second party receives is of value, and in times of rapid 
inflations of prices, perhaps of great value. A contract 
must be supported by a consideration, whether it be the 
actual sale of lands, an agreement to sell lands, or the 
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actual sale of the right to demand the conveyance of 
lands. A present conveyance of lands is an executed 
contract. An agreement to sell is an executory contract. 
The sale of an option is an executed contract. (Italics 
ours.) That is to say, the lands are not sold. The con- 
tract is not executed as to them, but the option is as 
completely sold and transferred in praesenti as a piece of 
personal property instantly delivered on payment of the 
price. Now this option, this article of value and of com- 
merce, must have a consideration to support its sale. As 
it is distinct from a sale of lands, or an agreement to sell 
lands, so its consideration must be distinct; although if 
a sale of the lands afterwards follows the option, the con- 
sideration for the option may be agreed to be applied, and 
often is as a part payment on the price of the lands. But 
there must be some consideration upon which the finger 
may be placed, and of which it may be said, this was 
given by the proposed vendee to the proposed vendor of 
the lands, as the price for the option, or privilege to pur- 
chase it. * * * Examine the two options granted in the 
case before us. L. sold I. an option for ten days from 
September 24th for one dollar. He then gives an option for 
another ten days from October 3d, for what? For noth- 
ing. L. transfers this option, this incorporeal valuable 
something, for nothing. The transfer of the option was 
nudum pactum, and void.” 

In Coleman v. Applegarth, 68 Md. 21, 6 Am. St. Rep. 
417, it was held that a verbal agreement or promise to 
extend the time for exercise of an option to buy, unsup- 
ported by a consideration, is a mere nudum pactum, and 
is not enforceable. To the same effect, see Atlee v. Bar- 


tholomew, 69 Wis. 43. 

A subsequent agreement by the optionor to extend the 
time, whether made before or after the time limited for 
exercise of the original option, must be supported by a 
valuable consideration, as such agreement is in effect a 
new option. Marsh v. Lott, 97 Pac. 163, citing 27 R. O. 
L. 343 and cases cited. 
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Under all of the facts of this case we are of the 
opinion that the option sought to be specifically enforced 
in this action was not an extension or modification of a 
prior option, but was in all respects an entirely new con- 
tract requiring for its enforceability a consideration. It 
clearly appearing that no consideration was given for the 
option sued upon, a suit for specific performance cannot 
be maintained. It is therefore unnecessary to consider 
the other grounds upon which the circuit judge dismissed 
the bill of complainant. 

The decree appealed from is affirmed. 

Watson & Lymer and W. J. Robinson for complainant. 

E. J. Botts and R. A. Vitousek, of the firm of Smith, 
Warren, Stanley & Vitousek, for respondents. 


S. YOSHIMASU v. JOHN VENHUIZEN. 
No. 1478. 


APPEAL FROM CIRCUIT JUDGE SECOND CIRCUIT. 
Hon. D. H. CASE, JUDGE. 


ARGUED JUNE 14, 1923. DecipeD Jury 28, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


InJuNCTION—contracts—breaches of contract. 

An injunction to restrain a breach of contract will not be 
issued when the damages are not irreparable and the injured 
party has an adequate remedy at law. 

Same—trespass. 


Equity will not enjoin a trespass or threatened trespass when 
the damages are not irreparable and the injured party has an 
adequate remedy at law. 


YOSHIMASU v. VENHUIZEN, 27 Haw. 292. 293 
OPINION OF THE COURT BY PERRY, J. 


The respondent, being at the time the owner of a certain 
parcel of land situate at Kuiaha, Hamakualoa, Maui, 
known as “Homestead Lot No. 55,” on December 2, 1918, 
entered into an agreement in writing with one K. Mat- 
suoka wherein the respondent was described as the “land- 
lord” and Matsuoka as the “tenant” and in which it was 
agreed in substance as follows: that the landlord “does 
hereby empower and authorize the tenant to enter imme- 
diately in and upon and use and occupy seventeen acres” 
of said homestead lot No. 55; that the tenant would in a 
skilful and proper manner “clear, plow, harrow, thor- 
oughly prepare and plant with pineapple plants, selected 
from healthy plants,” the seventeen acres in question and 
“weed, cultivate, harvest, haul and deliver all pineapples 
so harvested to the Haiku Fruit and Packing Company, 
there to be sold by the ton at the then current market 
price and credited to the landlord;” that the tenant 
would “have the whole of the said premises under cultiva- 
tion not later than October 31st, 1919;” that the tenant 
would build and repair all fences on the premises and pay 
all taxes and assessments levied on the growing crops; 
that the landlord “in consideration of the performance of 
the above agreements and covenants by the tenant,” would 
pay to the tenant seventy-five per cent of the proceeds of 
the sale of pineapples to the cannery; that the cannery was 
thereby authorized to pay to the tenant his share of the 
proceeds of the pineapples “and to charge the same to the 
account of the said landlord;” that the agreement was to 
continue in effect “until three crops of pineapples shall 
have been harvested and delivered;” that in case the 
tenant should neglect to keep the crops properly weeded 
and cultivated the landlord might at any time employ 
other labor and incur all necessary expenses for the 
proper maintenance and cultivation of the crops and 
charge the same to the tenant; that all pineapple plants 
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raised on the premises during the term should be divided, 
one-half to the tenant and one-half to the landlord; and 
that at the end of the term the tenant would cut down 
“all large weeds so that the land may be plowed or 
utilized by the landlord for agricultural purposes.” 

Matsuoka assigned this agreement to one Gibo on 
August 4, 1920. Gibo mortgaged it to the present plain- 
tiff on the same day and assigned to Tamashiro on Octo- 
ber 26, 1920. Tamashiro in turn assigned the agreement 
to the present plaintiff in June or July of 1921. On 
December 29, 1921, complainant filed a bill in equity 
alleging complete performance by the successive “tenants” 
of all of the duties by the agreement imposed upon them 
and an eviction of himself by the owner without just cause 
therefor and praying that an injunction be issued restrain- 
ing the owner from interfering with the continued per- 
formance by the complainant of the duties of the “tenant” 
upon the land described in the agreement. A temporary 
injunction was issued to the effect prayed for and by final 
decree the temporary injunction was made perpetual. 
From that decree the case comes by appeal to this court. 

The allegation of the bill and the theory underlying the 
prayer for equitable interference and relief are that by 
reason of the alleged breach by the owner of his part of the 
agreement of December 2, 1918, the complainant has suf- 
fered and will suffer irreparable injury and that, there- 
fore, the petitioner has not an adequate remedy at law. 
This the respondent denies in his answer, adding that he 
“is a man of sufficient means to pay any judgment which 
might be obtained against him in the event of its being 
held that the petitioner has been prejudiced or wronged 
by any act of the respondent.” There is no allegation in 
the bill of financial inability on the part of the respondent 
to compensate the complainant for any damages suffered 
by him. 
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It is argued by the complainant that the agreement of 
December, 1918, is a lease and assignable and by the 
respondent that the agreement is not a lease but is a 
mere “cropping contract,” non-assignable in its nature. 

If the issue as to whether the eviction by the respondent 
was lawful and justifiable were properly before the court 
for determination, it might perhaps be material to con- 
sider the question of the assignability of the agreement; 
but in the view which we take relating to the jurisdiction 
of equity to grant relief upon the facts alleged in the bill, 
it will be unnecessary to determine the precise nature of 
the agreement. 

The essence of the petitioner’s complaint is that the 
respondent prevented him from carrying out his, the peti- 
tioner’s, part of the contract with reference to the cultiva- 
tion and harvesting of pineapples and otherwise. If this 
complaint is well founded in fact, the petitioner has an 
ample, speedy and adequate remedy at law in an action 
for damages and, perhaps, also in an action of ejectment 
or an action to quiet title. The damages are susceptible 
of definite ascertainment. The measure of damages in 
favor of this complainant for wrongful eviction by the 
owner of the land would be the total sum receivable by 
him from the sales of the three crops of pineapples grown 
on the property less the total sum expended and to be 
expended by him during the term of the agreement for the 
production of the pineapples and the performance of the 
other duties cast upon him by the agreement. The 
amounts paid and to be paid by way of necessary expend- 
itures under the agreement, the petitioner and other pine- 
apple experts can form an estimate of and testify to. The 
same is true as to the crops producible on the land and 
as to the proceeds derivable from those crops. There are 
no complications in the case as far as compensation to 
petitioner is concerned which would make it impossible or 
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even difficult to ascertain the extent of his damage in 
terms of money. The damages, therefore, are not irrep- 
arable within the correct meaning of that term. 

If the agreement is properly to be construed as a con- 
tract, on the one hand for the employment of the peti- 
tioner and on the other hand for the rendition of personal 
services and for the making of advances by the petitioner, 
clearly equity will not take jurisdiction or issue an 
injunction to restrain a breach of the contract unless 
under the particular circumstances of the case the dam- 
ages were—as they are not—irreparable. 22 Cyc. 848. 
And even if the agreement is to be construed as a lease, 
the same rule applies. Equity will not take jurisdiction 
unless the damages are irreparable. A trespass and a 
threatened trespass will not be enjoined in the absence 
of irreparable damages or other distinctly equitable 
ground for interference. Wundenberg v. Markham, 14 
Haw. 167. An injunction is not granted in order to effect 
a change of possession. Ib. Not even to stay waste is an 
injunction granted unless it appears that the injury would 
be irreparable. McCandless v. Lee Chew, 16 Haw. 530, 
534. It is true that it has been said that “the jurisdiction 
of courts of equity to relieve tenants from the forfeiture 
of estates by reason of the non-payment of rent when due 
is thoroughly established and has long been recognized 
in this jurisdiction” (Kanekanui v. De Fries, 21 Haw. 
123, 126); but even in such a case, if the only answer to 
the claim of forfeiture is that the rent has been paid, the 
tenant will be relegated to his remedy by an action at 
law or by defense to the action for summary possession 
or ejectment as the case may be. It is only where, the 
non-payment of the rent being admitted, the tenant sets 
up considerations calculated to appeal to a court of equity 
for relief from a strict enforcement of the terms of the 
lease, that equity will entertain jurisdiction. In the 
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case of other covenants, like those to repair, insure, and 
clear off lantana, relief will not generally be granted 
except in cases of fraud, mistake, accident or surprise. 
Kanakanui v. De Fries, 21 Haw. 123, 127. The present 
complainant in his bill denies that either he or his prede- 
cessors in interest ever committed any breach of the 
agreement and sets up no considerations intended to 
appeal to a court of equity as grounds for excusing a 
failure to perform. Therefore, even if this were to be 
regarded as an instance of a tenant attempting to ward 
off a forfeiture of his lease, equity would be without juris- 
diction. 

The decree appealed from is reversed and set aside and 
the bill is dismissed. 

A. G. M. Robertson of the firm of Robertson & Castle 
(E. Vincent on the brief) for petitioner. 

E. Murphy (also on the briefs) and S. C. Huber of the 
firm of Huber & Kemp for respondent. 


YEIICHI MIYASHIRO v. JULIA YAP, DEFEND- 
ANT; MAKEE SUGAR COMPANY, A HAWAIIAN 
CORPORATION, GARNISHEE. 


No. 1460. 


EXCEPTIONS FROM CIRCUIT COURT FIFTA CIRCUIT. 
Hon. W. ©. ACHI, JR., JUDGE. 


ARGUED JUNE 21, 1923. Decwep Juny 30, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


SeT-oFF—amendment of answer. 


At the beginning of the trial counsel for defendant moved for 
leave to amend her answer, the desired amendment being vague 
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and unintelligible. Held, that if the intention of the proposed 

amendment was to plead a claim of set-off such claim should 

have been specially pleaded and the refusal of the trial court to 

allow the amendment constituted no error. 
GARNISHMENT—contingent debt. 


Upon the return and disclosure of the garnishee, a sugar cor- 
poration, it appeared that, pursuant to an existing agreement 
between the garnishee and defendant, the garnishee had made 
cash advances to defendant and defendant had delivered cane 
to the garnishee, the price which defendant was to receive for 
such cane being dependent upon the average price of sugar for 
the current year, which price would not be ascertainable until 
several months later at which time a final settlement of the 
accounts between the parties would be made, and it being uncer- 
tain whether at the stipulated time for such settlement the 
garnishee would be indebted to defendant or defendant indebted 
to the garnishee, held, that it was error on the part of the trial 
court to hold the garnishee liable and to deny its prayer that it 
be discharged. 


OPINION OF THE COURT BY LINDSAY, J. 


Defendant was a homesteader at Kapaa on the island 
of Kauai, the area of her homestead being 33.31 acres. On 
September 18, 1918, plaintiff and defendant entered into 
an agreement in writing which provided that the plaintiff 
should raise three successive crops of sugar cane upon 
the homestead of defendant, and should cultivate and har- 
vest the same, for that purpose furnishing all necessary 
tools and implements, the cane thus raised to be delivered 
to the mill of Makee Sugar Company, an Hawaiian cor- 
poration, and, upon a settlement with that company the 
gross proceeds to be divided between plaintiff and defend- 
ant as specified in the agreement. At the time of the 
execution of the agreement defendant had already plowed 
and harrowed 20 acres of her land and it was stipulated 
in the agreement that plaintiff would pay defendant “all 
moneys expended by the owner (defendant) at or prior to 
this date, for the plowing and harrowing of a portion of 
the above land, a total of 20 acres, with interest thereon 


MIYASHIRO v. YAP, 27 Haw. 297. 299 


Opinion of the Court. 


from this date until the same is fully paid and discharged 
at the rate of 8% per annum.” 

After the harvesting of the first crop and a settlement 
with the milling company, which paid the proceeds of the 
crop to defendant, the plaintiff claimed that he was 
entitled to receive from defendant as his share the sum of 
$7512.01. Defendant paid to plaintiff $6310.40, leaving, 
according to plaintiff’s claim, a balance due him of 
$1201.61, which sum defendant refused to pay to plaintiff, 
whereupon he brought an action of assumpsit against her 
in the fifth circuit. The answer of defendant to the com- 
plaint consists of a general denial. The Makee Sugar 
Company, who was named in the declaration as garnishee, 
filed a return and disclosure showing the existence of a 
contract between it and defendant and an account in its 
books in the name of defendant and, contending that it 
was not liable as garnishee, prayed that it be discharged. 
The case was tried before the circuit court without a 
jury, and the court filed its written decision finding 
plaintiff entitled to recover of defendant $1111.15, and 
also finding that the garnishee was liable and denying its 
prayer that it be discharged. Both the defendant and 
the garnishee have brought the case here on exceptions. 

The first exception of defendant lies to the refusal of 
the trial court to allow defendant to amend her answer. 

At the beginning of the trial, counsel for defendant 
orally moved for leave to amend her answer. It is diffi- 
cult from the transcript to understand in what respect 
counsel desired to amend. When asked by the court to 
make his motion to amend definite, counsel said: “the 
amendment is that the plaintiff owes to the defendant the 
sum of $598.00 for the amount of the money expended by 
the defendant before the date of this contract and interest 
thereon, for money advanced on May 11, 1920 and any in- 
terest thereon, and for services rendered by the defendant 
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to plaintiff during the term of the contract, and for all 
money paid by the plaintiff to the defendant on account 
of the same contract; and also for the amount paid for 
building the fence through the action of the defendant.” 
Counsel for plaintiff objected to the amendment asked for 
as coming too late, and on the ground that a set-off 
should be pleaded, and the objection was sustained. 

The proposed amendment is vague and unintelligible. 
If it was intended as a claim of set-off it should have 
been specially pleaded. Lopez v. McChesney, 10 Haw. 
225; Boyd v. Kaikainahaole, 10 Haw. 456. A claim of 
set-off “is an independent claim which might be made the 
subject of a separate action or of a set-off, as defendant 
chooses, but if he chooses the latter course he must plead 
the claim very much as he would if he were to pursue the 
former course.” Magoon v. Marks, 11 Haw. 764. Under 
the circumstances, therefore, the trial court committed no 
error in refusing to allow the suggested amendment. 
Moreover, as shown by the transcript, and apparently on 
the theory that the items of credit claimed by defendant 
might constitute a defense to plaintiff’s claim, the trial 
court later allowed evidence to be received as to all the 
items mentioned in the so-called suggested amendment, 
and the refusal to allow such amendment did not in any- 
wise prejudice plaintiff. 

Under the only other exception of defendant, it is 
contended that, from the state of the evidence, the trial 
court erred in deciding and entering judgment for the 
whole amount claimed by plaintiff and in not allowing 
certain credits to defendant, which credits, had they been 
allowed, would have more than counterbalanced the claim 
of plaintiff. 

As already stated, under the agreement, plaintiff 
agreed that he would pay defendant all moneys expended 
by her at or prior to the date of the agreement, for the 
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plowing and harrowing of 20 acres of the homestead. The 
cost of the plowing of the 20 acres, according to defend- 
ant’s theory, was $1000, which amount should have been 
deducted by the trial court from the amount allowed to 
plaintiff. The manner in which defendant fixed the par- 
ticular sum of $1000 as the cost of plowing was thus: 
from the evidence of E. K. C. Yap, the defendant’s hus- 
band, it appeared that, prior to the date of the agreement, 
it was difficult to procure labor and implements for plow- 
ing. Yap, therefore, in company with three other persons, 
negotiated with the Honolulu Iron Works for the purchase 
of a tractor, toward the purchase price of which Yap 
contributed $1000. The 20 acres were then plowed with 
this tractor after which the tractor was taken back by 
the Honolulu Iron Works because of some failure on the 
part of the purchasers to fulfill the conditions of the con- 
tract of sale. Defendant testified that she had paid to 
her husband the $1000 expended by him for the tractor, 
and her contention is that the amount thus paid consti- 
tuted the cost of plowing the land, and that plaintiff 
should therefore pay her this sum, the ingenious argu- 
ment of defendant in this respect being that she needed 
to have the plowing done, she bought a tractor which she 
no longer owns, hence the cost of the plowing was the 
sum paid for the tractor. To state this proposition is to 
show its absurdity, and the trial court properly refused 
to allow defendant $1000 as the cost of plowing. On 
behalf of the defendant, other than the attempt to fix the 
cost of the tractor as the cost of the plowing, there was 
no sufficient showing as to what the cost of plowing 
actually had been. Two witnesses testified that they had 
plowed and harrowed the land with the tractor. They 
did not remember the exact time expended on these opera- 
tions but thought that it took about 15 or 16 days, neither 
did these witnesses definitely know or state how much 
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fuel was used, the cost of nor who supplied the same. 
These two witnesses also testified that a man named Lov- 
ell had done some work on the place with a mule. Plain- 
tiff testified, and the trial court in its decision found that, 
at the time the agreement was entered into, defendant 
stated that the plowing of the 20 acres had cost her 
$232.40, and on that understanding, Mr. Kaneakua, an 
attorney, drew up a note for said sum of $232.40, which 
plaintiff thereupon signed and delivered to defendant. 
Mr. Kaneakua also at the same time wrote in lead pencil 
upon the margin of plaintiff’s copy of the agreement the 
figures “$232.40”. 

One of the temporary co-owners of the tractor testified 
that the tractor had been used in doing plowing and 
harrowing for two other homesteaders in that vicinity, 
for which work the owners had in one case charged $7 
per acre and in the other case $10 per acre, but that in 
each of these cases the work had been done at a loss. 
From this testimony and from all the evidence in the case 
the trial court was fully warranted in finding that the 
cost of the plowing and harrowing was $232.40. 

In its decision the trial court found that the note 
given by plaintiff to defendant for this amount had 
never been returned to plaintiff. 

As already stated, the plaintiff has not sought to 
evade his obligation to pay for the cost of the plowing 
and harrowing, but on the contrary, he has acknowledged 
the same and given his note for the agreed cost of such 
work. At the time of the settlement between the parties, 
had defendant presented the note and attempted to deduct 
the amount thereof from the sum due by her to plaintiff, 
plaintiff would doubtless, as in duty bound, have acqui- 
esced in such deduction. Defendant did not, however, pre- 
sent the note but, ignoring its existence, sought to charge 
plaintiff with the sum of $1000 for the plowing and 
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harrowing, which charge was rightfully repudiated by 
plaintiff. The note for $232.40, whether still in the hands 
of defendant or in the hands of an innocent purchaser for 
value, still constitutes an outstanding obligation on the 
part of plaintiff, for which upon presentation and demand 
he is liable, and it is to be presumed that he will meet and 
discharge such obligation. 

Another item which defendant claimed she was war- 
ranted in deducting from the amount due to plaintiff was 
for $100 borrowed by plaintiff from defendant’s husband, 
and for which plaintiff gave defendant’s husband a note. 

It appears from the testimony of both plaintiff and 
the husband of defendant that plaintiff did at one time 
borrow from defendant’s husband the sum of $100 giving 
his note to said husband for that amount. There is, how- 
ever, no evidence whatever of any connection between this 
transaction and the contract which is the subject of this 
controversy, and, as far as appears from the record, the 
transaction in question was a distinct and independent 
matter concerning which only plaintiff and defendant’s 
husband were concerned. Had it in anywise appeared 
that the loan in question constituted an advance made by 
defendant’s husband as agent of his wife, a different 
aspect to the matter might have arisen, but, in the ab- 
sence of evidence that such was the case, the trial court 
committed no error in refusing to permit defendant to 
deduct this sum from the amount due to plaintiff. 

The only other item that counsel for defendant con- 
tended should have been allowed her by the trial court 
was for the sum of $60 alleged to have been expended by 
defendant for the repair of a fence on the homestead 
premises. From the evidence the trial court properly 
refused to allow defendant a credit for this item. 

The exceptions of defendant are overruled. 

The exceptions of the garnishee lie to the finding by 
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the trial court that the garnishee was liable and denying 
the prayer of the garnishee that it be discharged. 

It appeared from the answer and disclosure of the 
garnishee that the defendant and the garnishee had on 
January 2, 1920, entered into a planting agreement under 
the terms of which defendant for ten years agreed to sell 
and the garnishee to purchase all the sugar cane raised 
upon the homestead of defendant. As to the price to be 
paid defendant for the cane thus raised the agreement 
provides: 

“That the company shall pay for the sugar cane deliv- 
ered to it by the homesteader, pursuant to this agreement, 
a price which shall be based upon the average New York 
price for 96° Centrifugal sugar for the period from Jan- 
uary Ist to December 1st of the crop year during which 
the said sugar cane is harvested and delivered as deter- 
mined by the telegraphic advices of the New York price 
of sugar received by Hawaiian Sugar Planters’ Associa- 
tion. The company shall on the 15th day of each month 
credit the account of the homesteader on its books with 
an amount equivalent to 60% of the value of the cane 
delivered during the preceding month determined for this 
purpose only by reference to the average New York price 
for sugar during such preceding month. The balance pay- 
able by the company to the homesteader shall be credited 
to the homesteader on the 15th day of December of each 
year when any balance then owing by the company shall 
be paid to the homesteader, The price or prices to be 
paid to the homesteader by the company, for the sugar 
cane so delivered shall be at the rate of One Dollar 
($1.00) for each ton of 2,000 net pounds of sound mature 
clean sugar cane delivered, as aforesaid, for each cent per 
pound of the said New York average price for such 96° 
Centrifugal sugar for the period from January Ist to De- 
cember 1st of the crop year in which said sugar cane is 
harvested and delivered by the homesteader as aforesaid, 
and at the same rate for a fragtion of a cent; provided, 
however, that if and when the average New York price 
for Centrifugal sugar polarizing 96° during anv crop 
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year (January 1st to December Ist) shall be over 4 cents 
per pound, then in every such case the company will pay 
to the homesteader for his sugar cane delivered during 
such crop year a bonus of Twenty-eight per cent (28%) 
in addition to the aforesaid mentioned price. The price 
aforesaid is for cane that shall be of such a quality that 
not over nine (9) tons will be required to make or pro- 
duce one ton of 2,000 pounds of sugar of the quality 
usually manufactured by the company; and should the 
said cane, so to be delivered, be of a quality requiring 
more or less than nine (9) tons, according to the com- 
pany’s factory calculations based upon weights, measure- 
ments, analyses, and recovery (all of which shall be 
determined by the methods published by the Hawaiian 
Chemist’s Association) to make or produce one ton of 
such sugar as aforesaid, then the rate or rates to be paid 
for said cane shall vary proportionately.” 

On March 15, 1922, when the garnishee was served 
with process, the garnishee had, pursuant to the terms 
of the agreement between it and the defendant, made 
advances to defendant amounting to $2504.31. Defendant 
had delivered to the garnishee 888.391 tons of cane for 
which the garnishee, according to the terms of the agree- 
ment, had credited defendant on the books of the gar- 
nishee with $1966.90, this being equal to 60% of the value 
of the cane delivered reckoned at the rate of $3.69 per 
ton. The garnishee had also given defendant credit for 
$36.00 for a returned insurance premium making a total 
credit to defendant of $2002.90. This sum, deducted from 
the advances of $2504.31, left a debit balance against 
defendant and in favor of the garnishee of $501.41. The 
balance thus shown, however, was merely tentative, and 
did not reveal the actual status of the account between 
the parties, for, as appears by the terms of the agreement, 
the price that defendant was to receive for her cane was 
not, nor could not be, ascertained until the ensuing 1st 


day of December. According to the agreement the price 
20 
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that defendant was to receive for her cane was not the 
$3.69 per ton with which she had been arbitrarily cred- 
ited, but that price was unknown and unascertainable 
until a later date, depending upon fluctuating market con- 
ditions. As expressed in the agreement, the price to be 
paid for the cane was the average New York price for the 
period from January 1st to December Ist of each year. 
For each ton of cane delivered defendant was to receive 
$1 for each cent per pound of the said New York average 
price of sugar for the period mentioned. In other words, 
the price that defendant should receive for her cane would 
not in any year during the continuance of the contract 
be known until the 1st day of December. If on that date 
the average price of sugar for the period had been, for 
example, 3.69¢ per pound the defendant would have been 
entitled to receive $3.69 for each ton of cane delivered to 
the garnishee, and on that date, as shown by the evidence, 
the garnishee would have been indebted to the defendant. 
On the other hand, if it should transpire that on Decem- 
ber Ist the average price of sugar for the period had been 
below 3.69¢ per pound, defendant would not be entitled to 
receive so high a price for her cane but, on the contrary, 
after the price to which she was entitled had become 
ascertained, it might well be that, instead of the garni- 
shee’s being indebted to defendant, defendant would be 
indebted to the garnishee. Under the evidence there- 
fore, at the time the garnishee was served with process it 
was not indebted to defendant nor was it by any means 
certain that even at a later date the garnishee would be 
indebted to defendant. At the very most, under the cir- 
cumstances, at that date all that might be said was that, 
owing to certain contractual relations existing between 
the garnishee and the defendant, upon the ensuing 1st 
day of December the garnishee might be indebted to de- 
fendant. “A debt which is uncertain and contingent, in 
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the sense that it may never become due and payable, is 
not subject to garnishment.” 28 C. J., p. 180, Sec. 172. 

This precise point has been determined in this juris- 
diction in the case of Souza v. Smith, 11 Haw. 202. In 
that case the defendant who was driver of the garnishee’s 
street-car had been given $25 by the garnishee for use in 
making change with passengers. The garnishee owed the 
driver $12 wages. In holding the garnishee not liable 
this court on page 203 said: “The garnishee, however, 
relies, not on set-off, but on a claim that by the terms of 
the contract between the garnishee and the defendant, the 
wages were payable only upon the return of the $25, in 
other words, that whether the garnishee owed the defend- 
ant anything depended upon the contingency that the 
defendant should return the money entrusted to him. It 
is well established that a debt subject to a contingency, 
and not due or to become due by the mere lapse of time 
is not subject to garnishment. See Fellows v. Smith, 
131 Mass. 363.” 

Under the evidence, therefore, we are of the opinion 
that the trial court erred in holding the garnishee liable. 
The exceptions of the garnishee are sustained and the 
cause remanded to the circuit court with instructions to 
discharge the garnishee. 

L. A. Dickey (also on the briefs) for plaintiff. 

W. C. Achi (also on the brief) for defendant. 

P. L. Rice (also on the briefs) for garnishee. 
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PETERS, ©. J., LINDSAY, J., AND CIRCUIT JUDGE O'BRIEN 
IN PLACE OF PERRY, J., DISQUALIFIED. 


Equiry—grounds of jurisdiction—to prevent a multiplicity of suits. 
Equity is without jurisdiction upon the joint bill of a number 
of persons against the same party or parties to hear and deter- 
mine rights purely legal all of which do not arise from some 
common cause nor involve similar facts, but on the contrary arise 
from separate causes, involve different disputed facts and require 
separate findings of fact as to each complainant. 


OPINION OF THE COURT BY PETERS, C, J. 


This is a suit in equity brought jointly by all the 
several owners of prior separate leases of parts or sub- 
divisions of, or what are termed and referred to in the 
bill as “stalls” in the Oahu Market situate on the north- 
west corner of South King and Kekaulike streets, Hono- 
lulu, to restrain the owner in fee of the whole market 
premises and its subsequent lessees thereof, with notice 
of said prior leases, from attempting, so long and while 
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the respective owners of said prior leases and their re- 
spective heirs, executors, administrators and assigns “ob- 
serve and perform the conditions and agreements as stipu- 
lated and pay the fixed rentals” and until October 1, 1952, 
the alleged date of expiration of said prior leases, from 
raising the monthly rentals of the several stalls subject 
to said prior leases beyond that respectively reserved 
thereby and from instituting or prosecuting any legal pro- 
ceedings to recover from the complainants, their heirs, 
executors, administrators, successors and assigns monthly 
rentals in excess thereof, or instituting or prosecuting 
against them any legal proceedings to obtain possession 
of the respective stalls subject to said prior leases. 

From the allegations of the “revised second amended 
petition” which, for purposes of brevity shall be referred 
to herein as complainants’ “bill”, it appears that during 
the months of June and July, 1904, one Young Tuck, the 
then lessee of the whole market premises for the term of 
50 years from October 1, 1902, orally leased singly or in 
groups as desired, for the same terms of years, subject to 
similar covenants and conditions and at a uniform rental, 
according to the use to which the same might be devoted, 
40 sections or subdivisions of the market to be used as 
retail meat, fish, vegetable or grocery stalls, that is to say, 
on June 22 and 27, 1904, at public auction, 35 stalls to the 
highest bidders of premiums therefor, and variously dur- 
ing July following privately, without auction, and with 
but one exception without premium, 5 stalls, resulting in 
26 separate leases of stalls to as many separate individ- 
uals of whom complainants with the exception of Wong 
Pun, severally and not jointly are the immediate or ulti- 
mate assignees. Wong Pun is an original lessee. 

The exact number of leases granted upon each of the 
occasions when the method of selecting tenants by public 
auction was employed does not appear. By the final 
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decree hereinafter referred to, the bill was dismissed as 
to all leases granted at the auction sale of June 27th and 
as to three granted in July following, in all five leases, so 
that it would appear that twenty-one leases were granted 
at the first auction sale of June 22. Nor does the bill 
allege that the second auction sale was a continuation of 
the first. 

It further appears by the bill that in the year 1914, at 
the time the permanent improvements were made by the 
complainants hereinafter referred to, but at what exact 
date or dates the bill is silent, a readjustment in the 
extent of the respective areas leased by seven of these 
prior leases was had between the respective owners of 
said leases and the respondent Oahu Market Company, 
Limited, as a result of which portions of what had pre- 
viously been passageways in the market, due no doubt to 
their area, designated in the bill as “half-stalls”, were 
absorbed by the lessees and occupants of adjoining stalls 
and the leases of the latter modified to the extent of such 
additional area and a proportionate increase in rent 
based upon the uniform rental rate previously employed 
in such leases for “whole” stalls. There were seven such 
“half-stalls.” 

Complainants’ theory of the terms demised by these 
prior leases is thus alleged in the bill: “if the tenants, 
their heirs, executors, administrators and assigns, ob- 
served and performed the conditions and agreements as 
stipulated and paid the fixed rentals, they might exercise 
the option, at the end of each month, of renewing the 
leaseholds, they having the right to repeat these renewals 
indefinitely.” Respondents’ theory of the terms demised 
by these same leases is alleged in the bill as follows: 
“That the respondents are contending, and since May 31st, 
1919, have contended, that the leasehold interests of the 
petitioners are nothing more than month to month ten- 
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ancies, subject, even from the month immediately fol- 
lowing the said auction, to-wit, the month of July, 1904, 
and notwithstanding the said premiums paid June 22nd 
and, June 27th, 1904, to determination at the end of any 
month, at the will of the original lessor or his assignees.” 

On October 18, 1904, Young Tuck assigned his lease 
of the market premises to the respondent, the Oahu 
Market Company, Limited, and the latter having on 
July 1, 1919, become the owner of the fee, leased the 
premises to the respondents Young Sak Cho and Charles 
F. Chillingworth for a term of 10 years from that date. 

The attornment by the respective lessees of stalls and/ 
or their respective assignees to the Oahu Market Com- 
pany, Limited, the payment and acceptance of the full 
rent reserved up to and including May 31, 1919, as also 
the tender by them to the Oahu Market Company, Lim- 
ited, on June 1 and July 2, 1919, and to Young Sak Cho 
and Chillingworth on August 1 and September 2 following 
of the monthly rental in advance and its refusal, as also 
their observance and performance of the conditions and 
agreements contained in their respective leases are fully 
set forth in the bill. 

To take the prior leases out of the statute of frauds 
the bill alleges: “That, pursuant to the said oral leasing 
the tenants mentioned in paragraphs (5-a) and (6) 
entered into possession of the said tables (stalls), they 
and their assignees holding the same continuously from 
on or about July ist, 1904, up to the present, making per- 
manent improvements upon the premises in the year 1914, 
or thereabout, to an extent of approximately $11,000.00, 
with the knowledge and consent of the respondent, The 
Oahu Market Company, Limited, and paying, throughout 
such period of time, rentals at the rate of $15.00 a month 
for a meat or fish table and $14.00 a month for a vege- 
table or grocery stall.” 
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Complainants invoked the equity jurisdiction of the 
court upon the ground of prevention of a multiplicity of 
suits at law. The allegations of the bill in that regard 
are as follows: 

“(11) That on May 31st, 1919, the respondent, The 
Oahu Market Company, Limited, notified the petitioners, 
other than your petitioner, C. Q. Yee Hop & Company, 
Limited, but including said petitioner’s predecessor in 
interest and right, said copartnership of C. Q. Yee Hop 
& Company, that the rental for the tables (stalls) occu- 
pied by them, and for which therefor they had paid rent- 
als at the rate of $15.00 a month for a meat or fish table 
and $14.00 a month for a vegetable or grocery stall, 
would, beginning June Ist, 1919, be $25.00 a month.” 

“(14) That, on July 31st, 1919, the respondents, 
Young Sak Cho and Charles F. Chillingworth, in writing 
notified the petitioners, other than your petitioner, C. Q. 
Yee Hop & Company, Limited, but including said peti- 
tioner’s predecessor in interest and right, said copart- 
nership of C. Q. Yee Hop & Company, that the rental for 
the tables (stalls) occupied by them, and for which there- 
tofore they had paid rentals at the rate of $15.00 a month 
for a meat or fish table and $14.00 a month for a vege- 
table or grocery stall, would, beginning September ist, 
1919, be $30.00 a month, and further that, if these in- 
creased rentals were not paid by September 1st, 1919, ac- 
tions in summary possession would be instituted against 
the petitioners, other than your petitioner, C. Q. Yee Hop 
& Company, Limited, but including said petitioner’s prede- 
cessor in interest and right, said copartnership of C. Q. 
Yee Hop & Company, to oust them from their tables 
(stalls).” 

“(15) That, since July 31st, 1919, the respondents, 
Young Sak Cho and Charles F. Chillingworth, have fur- 
ther notified the petitioners, other than your petitioner, 
C. Q. Yee Hop & Company, Limited, but including said pe- 
titioner’s predecessor in interest and right, said copartner- 
ship of C. Q. Yee Hop & Company, that, in view of the 
refusal of the petitioners to pay the said increased rentals 
demanded, they, the said respondents, are contemplating 
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the bringing monthly of separate actions in assumpsit for 
the said rentals against the business concerns, individuals 
and copartnerships, comprised of the petitioners, other 
than your petitioner, C. Q. Yee Hop & Company, Limited, 
but including said petitioner’s predecessor in interest and 
right, said copartnership of C. Q. Yee Hop & Company.” 

“(19) That, on August 16th, 1919, before the time set 
by the respondents, Young Sak Cho and Charles F. Chil- 
lingworth, in their notification to the petitioners, other 
than your petitioner, C. Q. Yee Hop & Company, Limited, 
but including said petitioner’s predecessor in interest and 
right, said copartnership of C. Q. Yee Hop & Company, 
that proceedings in summary possession would be insti- 
tuted, an action in assumpsit was brought by the re- 
spondents, Young Sak Cho and Charles F. Chillingworth, 
against the petitioner, Wong Pun (Pang), for failure to 
pay a rental of $25.00 a month for the months of June, 
July and August, for his use of table (stall) No. 24; and 
that upon judgment being given in the Court of the Dis- 
trict Magistrate in favor of the plaintiffs therein, they 
thereupon immediately took out a writ of execution and 
attempted to levy upon the said table (stall) No. 24, 
although well knowing that such a writ of execution could 
not properly issue until the defendant therein had been 
given an opportunity to appeal to the Circuit Court or 
file a supersedeas bond.” 

“(21) That the petitioners have no plain, adequate 
and complete remedy at law, but if left to a supposed 
remedy at law, a multiplicity of suits will be necessary 
for the hearing and determination of their separate and 
individual claims and rights against the respondents 
herein, all of which claims and rights arise out of the 
same events and transactions and depend upon the same 
question of law and similar matters of fact, all as herein- 
above set forth; and that, for this reason among others, 
this Court of Equity has and should exercise jurisdiction 
in order to prevent a multiplicity of suits and in this one 
proceeding to give complete and substantial relief to each 
and all of these petitioners.” 


To the original bill of complaint respondents demurred 
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and the demurrer being overruled an interlocutory appeal 
was allowed to this court, resulting in the affirmance of 
the decree of the lower court. See 25 Haw. 494. Upon 
remand and answer filed the cause proceeded to hearing 
upon the merits during the progress of which complain- 
ants from time to time, with leave of court, amended por- 
tions of their bill, such amendments ultimately crystalliz- 
ing in a final “second revised amended petition” to which 
the respondents again demurred, alleging, however, the 
following new and additional ground: “That there is not 
a common interest in the petitioners in the subject mat- 
ter of the suit, sufficient to enable them to join in their 
revised second amended petition and the prayer for 
relief therein contained.” This demurrer was overruled. 

The court by its final decree granted the prayer of 
the bill as to all leases granted at the auction sale of 
June 22, 1904, including three leases as modified in 1914, 
and one lease granted in July, 1904, and dismissed the 
bill as to the remainder. Appeals were taken by the 
respondents and cross-appeals by certain of the com- 
plainants. 

At the outset we are met by complainants’ objection 
that the respondents by not urging this new and addi- 
tional ground of demurrer to complainants’ original bill 
the complainants must be taken to have waived the same 
and cannot be heard to complain. With this we cannot 
agree. To each amended bill as presented the respondents 
were entitled to plead anew by way of demurrer. Holding 
as we do that the objection of the respondents was juris- 
dictional, their failure to urge it in the first instance did 
not constitute a waiver. The objection to the court’s ju- 
risdiction having been raised by demurrer to the second 
revised petition, it was properly before the court and 
it was the duty of the court to pass upon it. This duty 
was recognized by the trial court, and it was not in error 
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in so doing. See Nawahie v. Goo Wan Hoy, 26 Haw. 
137, 146. 

The demurrer, however, upon this new and additional 
ground should have been sustained. The court was with- 
out jurisdiction in equity upon the joint bill of complaint 
of these complainants to hear and determine the several 
separate and distinct purely legal rights involved in the 
bill, depending as they do upon different disputed issues 
of fact applicable to each lease and requiring different 
findings of fact as to each. 

No equitable grounds of relief are alleged in the bill 
other than the avoidance of a multiplicity of suits at law. 

Equity has jurisdiction at the instance of several com- 
plainants to hear and determine rights purely legal where 
from the community of interest of the complainants in the 
subject-matter of the suit and the common application to 
all alike of the issues of fact and law involved, numerous 
actions at law may with convenience to all the parties be 
heard and determined in one proceeding. 

Professor Pomeroy in his excellent treatise on Equity 
Jurisprudence says: 

“It will aid us in reaching the true theory as well as in 
determining the extent and limitations of the doctrine, if 
we can fix at the outset all the possible conditions in 
which a multiplicity of suits can arise, and can thus fur- 
nish a source of or occasion for the equity jurisdiction in 
their prevention by settling all the controversy and all 
the rights in one single judicial proceeding. All these 
possible conditions may be reduced to the four following 
classes: * * * 3. Where a number of persons have separate 
and individual claims and rights of action against the 
same party, A, but all arise from some common cause, are 
governed by the same legal rule, and involve similar 
facts, and the whole matter might be settled in a single 
suit brought by all these persons uniting as co-plaintiffs, 
or one of the persons suing on behalf of the others, or 
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even by one person suing for himself alone. The case of 
several owners of distinct parcels of land upon which 
the same illegal assessment or tax has been laid is an 
example of this class.” 1 Pom. Eq. Juris., 4th ed., Sec. 245. 

“Suits have often been sustained by a single plaintiff 
against a numerous class of defendants, and by or on 
behalf of a numerous class of plaintiffs against a single 
defendant, avowedly on the ground of ‘preventing a multi- 
plicity of suits’, where there was no relation existing 
between the individual members of the class and their 
common adversary to which the term ‘privity’ was at all 
applicable. Of course there must be some common rela- 
tion, some common interest, or some common question, 
or else the decree of a court of equity, and the relief 
given by it in the one judicial proceeding, could not by 
any possibility avail to prevent the multiplicity of suits 
which is the very object of its interference.” Id., Sec. 251. 

“From a careful comparison of the actual decisions 
embraced in the third and fourth classes, and which are 
quoted under the foregoing paragraphs, the following 
propositions are submitted as established by principle 
and by authority, and as constituting settled rules con- 
cerning this branch of the equitable jurisdiction. In that 
particular family of suits, whether brought on behalf of 
a numerous body against a single party, or by a single 
party against a numerous body, which are strictly and 
technically ‘bills of peace,’ in order that a court of equity 
may grant the relief and thus exercise its jurisdiction on 
the ground of preventing a multiplicity of suits, there 
does and must exist among the individuals composing the 
numerous body, or between each of them and their single 
adversary, a common right, a community of interest in 
the subject-matter of the controversy, or a common title 
from which all their separate claims and all the questions 
at issue arise; it is not enough that the claims of each in- 
dividual being separate and distinct, there is a commu- 
nity of interest merely in the question of law or of fact 
involved, or in the kind and form of remedy demanded 
and obtained by or against each individual.” Id., Sec. 268. 

“The jurisdiction, based upon the prevention of a 
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multiplicity of suits, has long been extended to other cases 
of the third and fourth classes, which are not technically 
‘bills of peace,’ but are ‘analogous to’ or ‘within the prin- 
ciple of’ such bills. Under the greatest diversity of cir- 
cumstances, and the greatest variety of claims arising 
from unauthorized public acts, private tortious acts, in- 
vasion of property rights, violation of contract obliga- 
tions, and notwithstanding the positive denials by some 
American courts, the weight of authority is simply over- 
whelming that the jurisdiction may and should be exer- 
cised, either on behalf of a numerous body of separate 
claimants against a single party, or on behalf of a single 
party against such a numerous body, although there is no 
‘common title,’ nor ‘community of right’ or of ‘interest in 
the subject-matter’, among these individuals, but where 
there is and because there is merely a community of 
interest among them in the questions of law and fact 
involved in the general controversy, or in the kind and 
form of relief demanded and obtained by or against each 
individual member of the numerous body.” Id., Sec. 269. 

We are not unmindful of the severe criticism to which 
some of the principles enunciated by that learned author 
have been subjected, but in the main the language quoted 
represents the weight of authority with this qualification, 
however, that there should be excluded from the jurisdic- 
tion of equity all cases where the rights of the parties are 
purely legal and concerning whom there are different 
disputed issues of fact requiring separate and distinct 
findings of fact as to each. This qualification is recog- 
nized by the annotator of the original text of Pomeroy 
in the following language: 

“It seems desirable to further emphasize and illustrate 
the author’s statement that in cases apparently falling 
within classes third and fourth, where the jurisdiction 
depends on the multitude of plaintiffs or defendants, 
‘there must be some common relation, some common inter- 
est, or Some common question’ in order that the one pro- 
ceeding in equity may really avail to prevent a multi- 
plicity of suits. The equity suit must result in a simplifi- 
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cation or consolidation of the issues; if, after the numer- 
ous parties are joined, there still remain separate issues 
to be tried between each of them and the single defendant 
or plaintiff, nothing has been gained by the court of 
equity’s assuming jurisdiction. In such a case, ‘while the 
bill has only one number upon the docket and calls itself 
a single proceeding, it is in reality a bundle of separate 
suits, each of which is no doubt similar in character to 
the others, but rests nevertheless upon the separate and 
distinct liability of one defendant’ in cases resembling 
those of the fourth class, or upon the separate and distinct 
claim of one plaintiff, in cases resembling those of the 
third class.” Id., Sec. 2514. 

Otherwise, it might be proper for equity, under the 
guise of preventing a multiplicity of suits, to entertain 
jurisdiction in one case of numerous actions on the case 
for damages occasioned the complainants by the single 
negligent act of the defendant, irrespective of the differ- 
ent disputed issues of fact and the necessity of different 
findings of fact as to each complainant accordingly as 
different defenses were interposed or different rules for 
the measure of damages were invoked by the defendant 
as applicable to different complainants. 

The test of jurisdiction is best expressed in the case of 
Hale v. Allinson, 188 U. S. 56, 77, where the court said: 

“Cases in sufficient number have been cited to show 
how divergent are the decisions on the question of juris- 
diction. It is easy to say it rests upon the prevention of a 
multiplicity of suits, but to say whether a particular case 
comes within the principle is sometimes a much more 
difficult task. Each case, if not brought directly within 
the principle of some preceding case, must, as we think, 
be decided upon its own merits and upon a survey of the 
real and substantial convenience of all parties, the ade- 
quacy of the legal remedy, the situations of the different 
parties, the points to be contested and the result which 
would follow if jurisdiction should be assumed or denied; 
these various matters being factors to be taken into con- 
sideration upon the question of equitable jurisdiction on 


YEE HOP v. YOUNG SAK CHO, 27 Haw. 308. 319 
Opinion of the Court. 


this ground, and whether within reasonable and fair 
grounds the suit is calculated to be in truth one which 
will practically prevent a multiplicity of litigation and 
will be an actual convenience to all parties, and will not 
unreasonably overlook or obstruct the material interests 
of any.” 

Measured by the language of this decision, this case is 


clearly not one within the equity jurisdiction of the circuit 
judge to prevent a multiplicity of suits. That the “points 
to be contested” are not common to all the complainants 
but are material and pertinent solely to the individual 
leases affected is clearly indicated by an analysis of the 
allegations of the bill and the evidence necessary to their 
support. 

There are 26 different leases. Conceding both auc- 
tions to have occurred under identically similar circum- 
stances and each lease granted to embody identically 
similar terms, they were auctioned at different times for 
different premiums, to different persons. Four leases 
were concededly not the result of the auctions. And 
assuming that the facts surrounding the granting of these 
later leases were plead as advantageously to the pleader 
as the circumstances permitted, we must assume that 
there are as many different sets of facts and circum- 
stances surrounding their granting as there are leases. 
The same observation is consistent with the allegations of 
the modifications of seven of the leases in 1914. 

The right of the lessees to exercise the monthly option 
of renewal was dependent upon their observance and per- 
formance of the covenants and conditions of the respective 
leases on their part to be kept and performed. Assuming 
acceptance of rent prior to May 31, 1919, to have consti- 
tuted a waiver of all questions as to rights of the com- 
plainants or their predecessors in interest to exercise such 
option, since the refusal of rent by these respondents on 
June 1, 1919, and up to time of suit, their acts in that 
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regard are open to the scrutiny and dispute of the 
respondents. 

But one of the complainants, Wong Pun, is an origi- 
nal lessee. The legal title of the other complainants to 
the several estates created by the several leases in which 
they are severally interested depends upon immediate or 
mesne assignments from original lessees. Their respective 
titles are subject to dispute and each depends upon sep- 
arate and distinct deraignments of title pertinent to and 
applicable solely to the individual lease to which it 
applies. 

To take each lease out of the statute of frauds it was 
incumbent upon the several owner or owners to show not 
alone that he or they owned a lease for a term of years 
but also that he or they or their predecessors in interest 
made permanent improvements upon the premises demised 
which were referable to and made in reliance upon the 
particular lease claimed. In other words, each lease de- 
pended for its enforcement upon proof of improvements 
referable to it and it alone. This necessarily involved 
different disputed evidence by each present owner touch- 
ing the location, permanency and value of the particular 
improvements made by such owner or owners or his or 
their predecessors in interest in reliance upon his or their 
particular lease, and different findings of fact as to each. 

Moreover, not only does the bill present separate and 
distinct issues as to each owner or owners of separate 
leases material and pertinent alone to each lease and not 
to all the leases alike, but the general allegation of the 
bill that the respondents claim that the tenures are 
merely month to month tenancies, admits of the assump- 
tion that other different and additional defenses as yet 
undisclosed, are applicable to individual leases. 

The “real and substantial convenience of all the par- 
ties” is not best subserved by a single action. Each lease 
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owner must perforce attend the hearing and taking of evi- 
dence upon all the issues pertaining to 25 other leases in 
which he is not interested in any way. The respondents 
are required to litigate 26 different leases at the same 
time. 

The “situations of the different parties” are different. 
Their interests are several and not joint. The result “if 
jurisdiction should be assumed” would be the trial of 26 
different causes, purely legal, depending upon different 
disputed evidence, and requiring different findings of 
fact as to each, while “if jurisdiction should be denied” 
the complainants are protected by “the adequacy of the 
legal remedy” and the respondents preserved to their 
right of trial by jury under their constitutional guaranty. 

The remedy at law is adequate. The complainants are 
in possession. No injury, actual or threatened, has been 
occasioned the premises demised by the several leases. 
That any of the complainants have a valid and subsisting 
lease for a term of years would not alone be available as 
a defense (Ching Tam Shee v. Hall, 19 Haw. 190; Chee 
Yit Tung v. Achi, 26 Haw. 642), but, if true, would con- 
stitute a good defense to any action whether in assumpsit 
for rent or for summary possession predicated upon the 
assumption of its non-existence. That upon a judgment 
in assumpsit the statute (Sec. 2510, R. L. 1915,) permits 
upon good cause shown, the issuance of execution not- 
withstanding appeal in default of the appellant giving a 
sufficient bond conditional upon satisfying the judgment 
in the event the same is affirmed against him in the 
appellate court, does not detract from the adequacy of the 
remedy. Nor are we concerned that upon judgment for 
summary possession for nonpayment of rent, in default 
of the payment of rent and costs and charges of the pro- 
ceedings, or satisfactory security therefor as provided by 
Sec. 2762, R. L. 1915, a writ of possession notwithstanding 
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the appeal, may issue under the statute. The issues 
between these complainants and respondents in an action 
of summary possession would involve the claim of a ten- 
ancy for a term of years on the one hand and the denial 
of anything more than a month to month tenancy on the 
other, and the most that might be exacted from defendant 
appellant to stay a writ of possession is a bond against 
“damages” as provided by Sec. 2763 as amended by 
Act 93, S. L. 1923. 

All these “factors” lead inevitably to the conclusion 
that this suit is not, within the language quoted from the 
Allinson case, cognizable in equity to prevent a multi- 
plicity of suits. 

The decree appealed from is vacated and set aside and 
consistently with this opinion, the cause must be remand- 
ed with instructions to the trial court to sustain respond- 
ents’ demurrer to the complainants’ second revised 
amended petition and dismiss the same. 

It is so ordered. 

W. B. Lymer, W. J. Robinson and Marguerite K. Ash- 
ford (Perry & Matthewman with them on the briefs) for 
petitioners. 

E. M. Watson (Watson, Clemons & Hite on the briefs) 
for respondents. 
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VEUANCIO CARVALHO r. LUIZ RODRIGUES GAS- 
PAR, ADMINISTRATOR OF THE ESTATE OF 
MANUEL CALDEIRA, DECEASED INTESTATE, 
ET AL. 


Error TO CIRCUIT JUDGE FIRST CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ARGUED JUNE 1, 1923. DecipED JuLy 30, 1923. 


PETERS, C. J., AND CIRCUIT JUDGES ANDRADE AND O'BRIEN 
IN PLACE OF PERRY AND LINDSAY, JJ., DISQUALIFIED. 


SPECIFIC PEBFORMANCE— payment or tender before suit. 


Where a vendee in a contract of sale of real estate fails to 
pay or tender the full amount of the purchase price required by 
the terms of the contract as a condition precedent to a convey- 
ance to him, he is not entitled to specific performance to enforce 
such conveyance. 


OPINION OF THE COURT BY PETERS, C. J. 


This is a suit in equity for the specific performance 
of a contract of sale of real estate brought by the vendee 
against the heirs at law and the administrator of the 
estate of the deceased vendor. 

All the respondents demurred to the bill (as amend- 
ed), the separate demurrer of the administrator alleging 
among other grounds, that the complainant upon the 
allegations of his bill, was not entitled to the relief 
prayed or to any relief against or from the respondent, 
under which he urges that it does not appear from the 
bill that the vendee fully paid and/or tendered the total 
amount of the purchase price and interest as required by 
the contract. The demurrer of the administrator was 
sustained and the bill dismissed. 
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The errors assigned proceed upon the theory that both 
the joint demurrer of the heirs at law and the separate 
demurrer of the administrator were sustained by the cir- 
cuit judge. No decree, however, appears to have been 
entered other than the one sustaining the demurrer of the 
administrator, and hence only the assignments affecting 
that decree will be considered. 

The contract of sale upon which the within action is 
predicated is dated August 26, 1919. By its terms the 
vendor in consideration of the sum of $950 paid him by 
the vendee upon the execution of the contract, agreed to 
sell to the vendee a certain piece of land situated in Ho- 
nolulu described by metes and bounds and to execute and 
deliver unto the vendee a good and sufficient deed there- 
for, provided and upon the condition that the vendee pay 
to the vendor, his heirs or assigns, for the said land the 
total sum of $2700, payable as follows: $950 upon the 
execution of said contract, being the said sum of $950 
hereinbefore referred to, and the balance of $1750 one 
year from the date of said contract, in regular monthly 
payments of not less than $20 each, the said sum of 
$1750 to bear interest at the rate of 5% per annum. There 
was a reciprocal covenant by the vendee to pay said bal- 
ance as aforesaid. 

According to the allegations of the bill, the vendee had 
paid the vendor during the latter’s lifetime on account of 
the balance of the purchase price and interest, the sum 
of $231.25,.and upon like account paid to the respondent 
Gaspar, prior to his appointment as administrator, the 
aggregate sum of $59.50, and to the attorneys of record of 
the administrator, during the absence of the administra- 
tor from the Territory, the sum of $46.33. No other or 
further payments appear. The bill further alleges that 
on the 26th of August, 1920, the day upon which the 
remaining balance of the purchase price and interest 
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became due, and during the continued absence of the 
administrator from the Territory, the vendee tendered 
the sum of $1485.42 at the office and place of business 
of the administrator and at the same time and place 
demanded that there be executed and delivered to him a 
deed in pursuance of the terms of said contract. A simi- 
lar tender to and demand of the attorneys of the adminis- 
trator were made immediately after the alleged tender 
made to the administrator. 

The bill fails to allege, however, any facts from which 
it may be said that the respondent Gaspar prior to his 
appointment as administrator was authorized, either by 
operation of law or by act of the parties, to receive from 
the vendee any payments to be made by the latter under 
the terms of the contract. In the absence of any showing 
of such authority, the payments made to Gaspar cannot 
be credited to the vendee nor applied to the contract. The 
deduction of these payments to Gaspar from the credits 
claimed by the vendee on account of the contract of sale 
renders the aggregate of the cash payments and the re- 
spective alleged tenders made on August 26, 1920, less 
than the amount required of the vendee under the terms 
of the contract to fully pay and discharge the balance of 
the purchase price and interest then due. This being so, 
the bill fails to allege the performance or offer of per- 
formance by the vendee of the provisions of the contract 
and his covenant in respect to payment of the balance of 
the purchase price and interest upon which the obligation 
of the vendor, his heirs or assigns, to convey was condi- 
tional and is therefore fatally defective. See Barbour v. 
Hickey, 2 App. Cas. (D.C.) 207, 24 L. R. A. 763; Wilken 
v. Voss, 94 N. W. (Ta.) 1123. 

This single ground of demurrer being well taken, the 
other grounds need not be considered. 

The decree of the circuit judge sustaining the demur- 
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rer of the administrator to the amended bill of complaint 
is affirmed. 
O. P. Soares (also on the brief) for petitioner. 
Marguerite K. Ashford (also on the brief) for the 
administrator. 


LESTER V. ALEXANDER AND SCHUMAN CAR- 
RIAGE COMPANY, LIMITED, A HAWAIIAN 
CORPORATION, v. HOME INSURANCE COM- 
PANY OF HAWAII, LIMITED, A HAWAIIAN 
CORPORATION. 


No. 1451. 


SUBMISSION UPON AGREED FACTS. 


ARGUED JUNE 4, 1923. DecipeED AveusT 6, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


AUTOMOBILE INSURANCE—CONStruction of policy. 

A policy of insurance is a contract. While in case of doubt or 
ambiguity its terms must be construed strictly against the insurer, 
in construing the meaning of words employed therein, such words, 
similarly as in the case of ordinary contracts, should be given 
their ordinary and popularly accepted meaning in the absence: of 
anything to show that they were used in a different sense. 


SaME—same—collision clause. 


An insurer is not liable to the insured under a collision clause 
in its policy indemnifying the insured against “direct loss or dam- 
age * * * caused by accidental collision * * * with any * * * 
object” where the damages to the automobile covered were caused 
by its capsizing or tipping over on to the road over which it was 
being operated upon the sudden application of its brakes. 


OPINION OF THE COURT BY PETERS, C. J. 


The sole question involved upon this submission is the 
liability of the insurer under the “collision clause” of its 
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policy for damages occasioned an automobile insured by 
it which accidently capsized or tipped over on to the road 
over which it was being operated. 

The accident to the automobile is admitted by the par- 
ties to have occurred under the following circumstances: 
“That on the 24th day of July, 1922, while said automo- 
bile was being operated by the said Lester V. Alexander” 
(one of the insured) “ * * * along the government road 
* * * 4 horse suddenly dashed into the road in front of the 
car and in order to avoid a collision with the horse, the 
said Lester V. Alexander applied the brakes of the car 
which caused the car to capsize or tip over and thereafter 
came in violent contact with the ground at the side of the 
road sustaining damage to its body, machinery and equip- 
ment * * * .” We take it, in the absence of any statement 
to the contrary, that the “side of the road” refers to the 
traveled road or the side immediately adjoining the trav- 
eled road of the same general level as the traveled road. 

The collision clause in the insurer’s policy covered 
“accidental collision * * * with any other automobile, 
vehicle or object * * * ”. 

The insured contend that when the automobile came in 
violent contact with the ground at the side of the road a 
“collision” occurred between the automobile and the side 
of the road within the definition of that term as employed 
in the policy. On the other hand, the insurer contends 
that the facts do not come within the generally accepted 
meaning of the term “collision” as employed in automo- 
bile insurance and that the accident was a “tip-over”, 
which is not covered by the “collision clause” contained 
in the policy. Webster’s New International Dictionary 
defines “collision” as follows: “Act or instance of collid- 
ing; state of having collided; a violent meeting, as of 
railroad trains”. The Century Dictionary gives the fol- 
lowing definition of the word “collision”: “The act of 
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striking or dashing together; a striking together of two 
bodies; the meeting and mutual striking or clashing of 
two or more moving bodies, or of a moving body with a 
stationary one; specifically, in recent use, the dashing 
together of two railroad-trains, or of two boats or ships.” 

Measured by a precise literal application of either of 
the definitions quoted to the facts involved it might be 
said from a lexicographical standpoint that when the auto- 
mobile overturned and came in contact with the side of 
the road, the automobile came in “collision” with the side 
of the road. But the generally accepted meaning of the 
word “collision” and not the technical lexicographical 
definition controls. 

A policy of insurance is a contract. While in case of 
doubt or ambiguity its terms must be construed strictly 
against the insurer, in construing the meaning of words 
employed therein, such words, similarly as in the case of 
ordinary contracts, should be given their ordinary and 
popularly accepted meaning in the absence of anything to 
show that they were used in a different sense. 13 C. J., 
title “Contracts”, Sec. 489, p. 531; 26 C. J., title “Fire 
Insurance”, Secs. 69 et seq., pp. 70 et seq.; 14 R. ©. L. 
title “Insurance”, Sec. 102, p. 925. 

One describing the accident in the instant case would 
not refer to it as a “collision.” The term “capsize” or 
“tip-over” as employed in the submission would be more 
reasonably descriptive of the accident. Were one to refer 
to an automobile as being “in collision” without giving 
further details, the mind of the auditor would naturally 
visualize an automobile coming in contact with some other 
vehicle or some perpendicular object obstructing the 
course of its progress. This thought is best illustrated, 
perhaps by the not uncommon accident to a pedestrian 
slipping and falling to the pavement. One would not say 
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that he collided with the pavement. A fall is not spoken 
of as a collision. 

Indemnity against collision is common to marine in- 
surance. The dictionary definitions quoted could readily 
be applied to the case of a ship in course of navigation 
coming in contact with a sunken abandoned hulk, wreck- 
age, sand-bars or docks. And yet contact under such cir- 
cumstances would not be a collision as that term is 
employed in marine insurance. The ordinarily accepted 
meaning of the word “collision” in connection with that 
branch of insurance contemplates the contact of two navi- 
gable vessels. In other words, the ordinarily accepted 
meaning of the word as used in connection with navigation 
controls. See Burnham v. China Mutual Ins. Co., 189 
Mass. 100. 

Lord Coleridge is reported to have said in the unre- 
ported case of Richardson v. Burroughs decided by the 
court of Queen’s Bench in 1880 and referred to in a note 
found in Vol. 32 of the A. & E. Ann. Cas., 1914 B, at 
page 849: “It means collision with another ship, and does 
not mean either dock, or sand bank, or floating wreck, or 
anything but the ordinary meaning in my judgment of 
collision”. Likewise, in Hough v. Head, 54 L. J. Q. B. 
(Eng.) 294, set out in Cline v. Western Assur. Co., 44 S. 
E. (Va.) 700, Grove, J., is quoted as saying: “I think 
that what happened did not amount to a collision. The 
vessel probably ran on to a bank, and this was not, as it 
seems to me, a collision within the ordinary acceptation of 
that term such as would be the case if a vessel struck 
another vessel or other navigable matter * * * ”, The 
American authorities similarly attach to the term “col- 
lision” its ordinarily accepted meaning. See Newtown 
Creek Towing Co. v. Aetna Ins. Co., 57 N. E. (N. Y.) 302; 
Cline v. Western Assur. Co., supra; Burnham V. China 
Mutual Ins. Co., supra; London Assurance v. Companhia 
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De Moagens, 167 U. N. 149; Western Transit Co. vV. 
Brown, 152 Fed. 476. 

The case upon which the insured most strongly rely 
is that of Harris v. Am. Casualty Co., 88 N. J. L. 
641. It was there held by a divided court that indemnity 
against “loss or damage resulting solely from collision 
with any moving or stationary object” covered the case 
of an automobile which crashed through the guard-rails of 
a bridge into the stream below, upon the theory that the 
words of the policy did not limit the meaning of the 
object with which the automobile should come into contact 
to a perpendicular one; that the word collision meant 
“colliding by striking together, violent contact”; that the 
stream was a “stationary” object; that the automobile 
and the stream came in contact and in the absence of any 
limitations in the policy, such contact constituted a colli- 
sion. We can see no difference between the collision 
clause quoted in the Harris case and that involved in the 
instant case. Perhaps the word “stationary” influenced 
that court in coming to the conclusion to which it did. 
But to the extent that it holds that the dictionary defini- 
tion and not the ordinarily accepted meaning of the word 
“collision” controls, we are unable to follow it as a guide 
in this case. We are inclined to the reasoning employed 
by the Wisconsin supreme court in the case of Bell v. 
American Ins. Co., 181 N. W. 733, where it said: 

“With the definitions of lexicographers as a basis, it is 
easy to demonstrate that the incident resulting in damage 
to plaintiff’s automobile constituted a collision. Thus: 
‘A collision is the ‘meeting and mutual striking or dash- 
ing of two or more moving bodies or of a moving body 
with a stationary one.’ Century Dictionary. ‘Object’ is 
defined to be ‘that which is put, or which may be regarded 
as put, in the way of some of the senses, something visible 
or tangible.’ Webster’s Dictionary. An automobile is an 
object. Upon the overturning of an automobile its for- 
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cible contact with the earth constitutes a ‘mutual striking 
or dashing of a moving body with a stationary one.’ 
Hence the forcible contact of the automobile with the 
earth on the occasion of the upset constituted a collision.’ 

“Upon its face this appears to be good logic, but the 
conclusion is neither convincing nor satisfying. One in- 
stinctively withholds assent to the result. The reason is 
that it makes a novel and unusual use and application of 
the word ‘collision’. We do not speak of falling bodies as 
colliding with the earth. In common parlance the apple 
falls to the ground; it does not collide with the earth. So 
with all falling bodies. We speak of the descent as a fall, 
not a collision. In popular understanding a collision does 
not result, we think, from the force of gravity alone. 
Such an application of the term lacks the support of 
‘widespread and frequent usage’.” 

Upon reason and authority we believe that the term 
“collision” as employed in the policy in the instant case 
was used in its ordinary and popularly accepted meaning. 

The case of Bell v. American Ins. Co. supra, was one 
to recover damages on an insurance policy insuring plain- 
tiff against damage to his automobile “by being in acci- 
dental collision with any other automobile, vehicle or 
object.” It appears from the facts stated in the opinion 
that while the insured was driving his automobile down a 
city street he turned into an intersecting avenue with the 
intention of backing out and turning around. Upon stop- 
ping to back out from the intersecting street one side of 
the car gradually settled into the ground and the car 
tipped over. The court held: 

“It is a fundamental rule that the language of a con- 
tract is to be accorded its popular and usual significance. 
It is not permissible to impute an unusual meaning to 
language used in a contract of insurance any more than 
to the language of any other contract. The incident caus- 
ing the damage to the automobile here in question is 
spoken of in common parlance as an upset or tip-over. If 
it were the purpose to insure against damage resulting 
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from such an incident, why should not such words, or 
words of similar import, have been used? We cannot 
presume that the parties to the contract intended that an 
upset should be construed as a collision in the absence of 
a closer association of the two incidents in popular under- 
standing.” 


The Bell case is cited with approval in the case of 
Southern Casualty Co. v. Johnson, 207 Pac. (Ariz.) 987. 
The latter case is on all fours with the case at bar and 
holds that a tip-over is not a collision within the meaning 
of a collision clause in a policy of insurance identically 
the same as that under which the insured claim in the 
instant case. 

We do not propose to formulate in advance a definition 
of the word “collision” applicable to all cases. We can 
do no better than emulate the example of the U. S. 
Supreme Court when it said: “It is impossible, as we 
think, to give a certain and definite meaning to the words 
‘in collision’, or to so limit their meaning as to plainly 
describe in advance that which shall and that which shall 
not amount to a collision, within the meaning of this pol- 
icy.” See London Assurance v. Companhia De Moagens, 
supra. But we do not feel that the facts disclosed come 
within the ordinarily accepted meaning of the word “colli- 
sion” as that term is used in automobile insurance, and 
particularly in the collision clause under which the in- 
sured claim. The accident was not a collision. If any- 
thing it was a “tip-over”, a cause of damage not covered 
by the policy under consideration. 

A judgment consistent with the foregoing opinion will 
be signed upon presentation. 

J. L. Coke (also on the briefs) for plaintiffs. 

A. L. Castle (Robertson & Castle on the brief) for 
defendant. 
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ROYAL HAWAIIAN SALES COMPANY, LIMITED, 
AND T. R. ANCHETA v. HOME INSURANCE 
COMPANY OF HAWAII, LIMITED. 


No. 1449. 


SUBMISSION UPON AGREED FACTS. 


SUBMITTED JUNE 4, 1923. DecmED Avaust 6, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


AUTOMOBILE INSURANCE—Construction of a policy—collision clause. 
An insurer is not liable to the insured under a collision clause 
in its policy indemnifying the insured against “direct loss or dam- 
age * * * caused by accidental collision * * * with any object” 
where the damages to the automobile covered were caused by it 
becoming unmanageable, leaving the road over which it was trav- 
eling and falling to the bottom of an adjoining gulch. 


SAME—concurrent causes of loss. 


Where two causes of loss concur, one at the risk of the insured 
and the other insured against, if the damage caused by each peril 
can be discriminated it must be borne proportionately. 


OPINION OF THE COURT BY PETERS, C. J. 


The parties hereto, being the insurer and insured re- 
spectively of an automobile damaged by several causes, 
have submitted their differences as to the liability of the 
insurer therefor, pursuant to the statute, upon an agreed 
statement of facts the pertinent portion of which is as 
follows: 

“That on July 10, 1922, at about 10:30 o’clock P. M., 
T. R. Ancheta” (one of the insured) “was driving said 
automobile toward Hilo from Hakalau, and as he was 
rounding a curve in the road near Honolii Gulch on a 
down grade, traveling at a lawful rate of speed and with- 
out fault in him, the tire and rim came off the left front 
wheel of his car, causing said car to become unmanageable 
and to swerve toward the gulch. Finding it impossible to 
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control the car he jumped out, and the car went over the 
side of the gulch and to the bottom where it lodged upside 
down. Two or three minutes later the car was seen to be 
on fire, and it was completely consumed by said fire. The 
car was not on fire when it left the road, and was not seen 
to be on fire until after it had lodged on the bottom of the 
gulch, upside down. Between the time said car left the 
road and the time it was seen to be burning, no act of any 
person intervened to cause said automobile to catch fire, 
but said fire was in some unknown manner caused by the 
fact that the car was upside down in the bottom of the 
gulch, which position was due to the fall into the gulch. 
It is agreed that if said car had not caught fire and 
burned up it would have been worth $350.00 as it lay in 
the bottom of the gulch, and that it had no value whatever 
after the fire. It is further agreed that said car, imme- 
diately prior to leaving the road, was worth $700.00.” 

The policy of the insurer indemnified the insured 
against loss or damage by fire and by collision. 

The insured claim that they are entitled to recover the 
agreed value of the car as it existed on the road prior to 
the accident under both the fire and collision clauses of 
their policy with the insurer. On the other hand, the 
insurer contends that the circumstances under which the 
automobile left the road and found its way to the bottom 
of the adjoining gulch were not a “collision” within the 
meaning of that term as employed in the “collision 
clause” of its policy, that the only risk insured against 
was that of loss or damage by fire and that it is only 
liable to the insured for the agreed value of the automo- 
bile ag it lay upside down at the bottom of the gulch and 
immediately prior to the concurrence of the fire. 

The collision clause of the policy reads as follows: 
“In consideration of an additional premium of $27.00 this 
policy also covers subject to its other conditions, damage 
to the automobile and/or equipment herein described in 
excess of $100. * * * by being in accidental collision dur- 
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ing the period insured with any other automobile, vehicle 
or object * * *.” 

The damages occasioned the automobile by leaving the 
road and falling into the adjoining gulch were not the 
result of a “collision” as that term is used in the policy 
under which the insured claim. No claim is made that the 
automobile in falling came in contact with or was dam- 
aged by any tree or similar perpendicular obstruction. 
It is the impact of the automobile with the earth at the 
bottom of the gulch upon which the insured rely to sus- 
tain the claim that the automobile was injured by being 
“in collision” with an “object.” This court has held to 
the contrary in the case of Alexander v. Home Ins. Co., 
ante p. 326. 

The policy indemnified the insured against “direct loss 
or damage caused * * * by * * * fire arising from any 
cause * * *.” 

The insured assumed the risk of the automobile leaving 
the road and falling to the bottom of an adjoining gulch. 
Of the two causes of damage fire alone was covered. The 
policy indemnifies the insured against “direct loss or dam- 
age caused * * * by * * * fire arising from any cause what- 
soever.” Were the causes of damage successive it is obvious 
that the liability of the insurer would be limited to the 
amount of damages caused by the fire. This is equally so 
where the causes of damage are concurrent and the dam- 
ages caused by the several causes have been discriminated 
and the proper share assigned to each. Before the con- 
currence of the fire the effect of the prior disaster was 
complete. The parties have agreed upon the value of the 
automobile before it left the road and its value thereafter 
and before the concurrence of the fire. The effects of the 
fall are distinct from the effects of the fire. The amount 
of the loss caused by the fall and that caused by the fire 
were distinctly ascertained. The insurer is chargeable 
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only with the amount of loss caused by the fire which, 
according to the agreed statement of fact, is $350. See 
Insurance Co. v. Transportation Co., 12 Wall. (U. S.) 194. 

A judgment in conformity with the foregoing opinion 
will be signed upon presentation. 

Huber & Kemp for plaintiffs. 

Robertson & Castle for defendant. 


OAHU RAILWAY AND LAND COMPANY v. 
CHARLES T. WILDER, TAX ASSESSOR FOR 
THE FIRST TAXATION DIVISION OF THE 
TERRITORY OF HAWAII. 


No. 1425. 


SUBMISSION Upon AGREED FACTS. 


SUBMITTED JUNE 6, 1923. Deciwpep Aveust 13, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


Income Tax—“egpenses.” 


Only taxes actually within the taxation period are deductible as 
“expenses” from the gross receipts received during such period. A 
“reserve” from net income derived during the taxation period for 
the payment of Federal income taxes payable during the succeed- 
ing year is not deductible. 


Same—“gross receipts.” 

Where a reserve from net income is made for the payment of 
Federal income taxes payable during the succeeding year and such 
taxes are paid during the succeeding year, while from a book- 
keeping standpoint it may be proper to include such reservation 
as a part of the gross receipts of such succeeding year, such 
reserve is not a part of the gross receipts of that year for income 
tax purposes. 


OPINION OF THE COURT BY PETERS, C. J. 


This is an original submission upon an agreed state- 


O. R. & L. CO. v. WILDER, 27 Haw. 336. 337 


Opinion of the Court. 


ment of facts of a question in difference between the tax 
assessor of the first taxation division and the Oahu Rail- 
way and Land Company as to the income tax payable to 
the Territory by the latter on January 1, 1922. 

The dispute arose from the disallowance by the tax 
assessor of a deduction claimed in the 1922 return of the 
taxpayer of a reserve for the estimated amount of the 
Federal income taxes payable in 1922 on 1921 income. 
This the taxpayer conceded provided it were permitted to 
withdraw from its return of gross income of 1921 the 
amount it had previously reserved at the close of the year 
1920 for the estimated Federal income tax payable in 
1921 on 1920 income and allowed as a deduction in its 
1921 return. 

The printed form of return furnished by the treasurer 
of the Territory to corporations upon which to make 
income tax returns on January the Ist, 1922, and which 
was used by the taxpayer apparently contemplated a re- 
turn which should include as one of the deductions al- 
lowed by law the estimated amount of Federal income tax 
payable in 1922 on 1921 income and that there should be 
included under gross income of the year 1921 the amount 
reserved at the close of the year 1920 for the payment in 
1921 of Federal income taxes on 1920 income and deduct- 
ed in the 1921 return. Section 1309, R. L. 1915, as 
amended, requires corporations to make a “full return” 
among other matters of “gross receipts” and “expenses.” 
The form of return so furnished contains in “Schedule 
‘A’ Gross Income” as one of the items of “gross receipts” 
upon which a return is required the heading “Amount 
deducted from 1921 return to cover Federal tax payable 
in 1921” and in “Schedule ‘B’—Deductions and Exemp- 
tions” as one of the items of “expenses” for like purpose, 
the heading “Federal tax reserve (payable in 1922).” 


The taxpayer conformed thereto and as a part of “Gross 
22 
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Income” under the heading “Amount deducted from 1921 
return to cover tax payable in 1921” included the sum of 
$325,000 reserved by it in 1920 for Federal taxes payable 
in 1921 and as a “deduction” under the heading “Federal 
tax reserved (payable in 1922)” included its estimate of 
$150,000 for Federal income taxes payable in 1922 on 1921 
income. This was apparently consistent with the gener- 
ally accepted method of accounting, to charge against the 
gross annual income at the end of the year not only taxes 
actually paid during the calendar year but also a reserve 
for taxes payable in the succeeding year on the preceding 
year’s income, reconciliation or adjustment of which was 
obtained in the succeeding year by crediting “Income” 
with the amount of the previous year’s reserve. 

This method of inclusion under “Gross Income” of the 
reserve for taxes the previous year and the deduction of 
the estimated amount of taxes payable during the suc- 
ceeding year apparently had been in vogue since the year 
1920, prior to which time it was the practice, recognized 
and accepted by the tax assessor and in accord with the 
printed form of returns furnished by the treasurer, for 
corporations in their territorial income tax return to 
include among the deductions only the taxes actually paid 
during said preceding year and not to include among the 
deductions any reserve made during said preceding year 
for taxes payable in the return year nor to include in 
gross income any reserve made in any preceding year for 
taxes payable in any subsequent year. The tax assessor, 
sometime after the blanks for 1922 return were furnished 
but at what time the statement of facts does not disclose, 
determined to revert to the method in vogue prior to 1920. 
This was learned, however, by the taxpayer only after it 
had filed its 1922 return. 

The disallowance by the tax assessor of the deduction 
of the reserve made at the close of the year 1921 for 
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Federal income taxes payable in 1922 on 1921 income was 
undoubtedly correct. Section 1308, R. L. 1915, as amend- 
ed, provides: “In computing incomes the necessary ex- 
penses actually incurred in carrying on any business * * * 
shall be deducted * * *. And all government taxes * * * 
paid within the taxation period next preceding shall be 
deducted from the gains, profits or income of * * * the 
corporation which, has actually paid the same * * *.” 

It is equally clear that the reserve for taxes made by 
the taxpayer at the close of the year 1920 and allowed as 
a deduction in the taxpayer’s 1921 tax return was improp- 
erly included by the taxpayer in its 1922 tax return as 
income for the calendar year 1921. Section 1306 as 
amended provides: “There shall be levied, assessed, col- 
lected and paid annually * * * a tax * * * on the net profit 
or income above actual operating and business expenses 
derived during each taxation period, from all property 
owned, and every business * * * carried on in the Terri- 
tory of Hawaii, of all corporations, doing business for 
profit in the Territory * * *.” The taxation period as 
referred to in section 1306, R. L. 1915, is defined in sec- 
tion 1305, R. L. 1915, as amended, as “* * * the year imme- 
diately preceding the first day of January of each year, in 
which such tax is payable.” By section 1315, R. L. 1915, 
as amended, income taxes are due and payable on the first 
day of January of each year. 

What was called a “reserve” and entered as such on 
the books of the taxpayer at the close of the year 1920 was 
no less a part of the income of the year 1920. There is no 
magic in bookkeeping. Income by whatever name is none 
the less income and its status is fixed by the taxation 
period within which it is derived. That this reserve, after 
the Federal taxes on 1920 income were paid in 1921 for 
purposes of reconciliation and adjustment, was included 
in the gross income of 1921 does not convert it into income 
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for the latter year. It was still income of 1920 and not 
income of the year 1921. Its inclusion in “gross income” 
of 1921 may have become necessary for purposes of recon- 
ciliation or adjustment but while perfectly proper for 
bookkeeping purposes it legally has no place in the com- 
putation of the income for the year 1921. 

No question is raised by the tax assessor as to the 
right of the taxpayer in the absence of an extension of 
time within which so to do to amend its return after 
January 31, 1922, by deleting from “gross income” this 
item of 1920 income. Hence this question is not passed 
upon. Nor are we concerned with the effect of sustaining 
as we do the appeal of the taxpayer. This is a special 
proceeding permitted by sections 2381, 2382 as amended, 
2383 and 2384, R. L. 1915. The “question in difference” 
between the parties involves only the 1922 taxes payable 
by the taxpayer and it is only upon this “question in dif- 
ference” that our judgment is either required or permitted. 

A judgment in conformity with the foregoing opinion 
will be signed upon presentation. 

Frear, Prosser, Anderson and Marz for plaintiff. 

H. R. Hewitt, Deputy Attorney General, for defendant. 


CONCURRING OPINION OF PERRY, J. 


While concurring in the conclusion that the sum of 
$150,000 appearing as a deduction, in the return under 
consideration, as a reserve for taxes payable in 1922 upon 
income of 1921, is not deductible because it was not 
actually paid in 1921 and in the conclusion that the sum 
of $325,000 reported in the return as income is not tax- 
able as income in the year 1922 because it was not in fact 
income received by the taxpayer during the year 1921 but 
was income received by it during the year 1920, I prefer 
to add, specifically, that this does not mean that this item 
of $325,000 need escape taxation. That sum of $325,000, 
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upon the agreed facts submitted to this court, has not to 
this day borne any taxes or been assessed for taxation; 
but it can be assessed now as income received by the tax- 
payer in the year 1920 and at the rate of taxation pro- 
vided by law for income of the year 1920,—just as though 
the assessment had been made, as it should have been, 
early in 1921 upon this sum as part of the income of the 
taxpayer for the preceding year. Section 1314, R. L. 1915, 
being a part of the chapter relating to the income tax, 
expressly provides that “all the powers, authorities and 
duties contained in or enacted by” the preceding chapter 
relating to property tax “for levying, assessing, collecting, 
receiving and enforcing payments of the tax imposed” 
with reference to property “and -otherwise relating thereto 
shall be severally and respectively conferred, practiced 
and exercised for levying, assessing, collecting and receiv- 
ing and enforcing payment of the tax imposed under the 
authority of this chapter” (relating to the income tax) 
“as far as the same shall not be superseded by and shall 
be consistent with the express provisions of this chapter, 
as fully and effectually to all intents and purposes as if 
the same powers and authorities were repeated and re- 
enacted in the body of this chapter with reference to said 
tax” (the income tax) “and all and every the regulations 
of the said chapter,” relating to the property tax “except 
as aforesaid, shall be applied, construed, deemed and 
taken to refer to the tax imposed under the authority of 
this chapter in like manner as if the same had been 
enacted in this chapter.” Section 1267, R. L. 1915, pro- 
vides that “each assessor shall at any time add to his 
assessment or tax list for the year or years when omitted, 
any person or property theretofore omitted from assess- 
ment and taxation.” By analogy and under the express 
provisions of section 1314 above quoted the assessor is 
authorized to now add to his assessment list for the year 
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1920 as income of this taxpayer the sum of $325,000, 
being income of that year heretofore omitted from assess- 
ment and taxation. This item was allowed as a deduction 
in the return for 1921 upon income of 1920 either because 
both the assessor and the taxpayer misunderstood the 
requirements of the law upon the subject or else because 
both, although having a correct understanding of the law, 
nevertheless agreed to disregard its requirements and to 
follow another system of return and assessment. In 
either event, it is inconceivable to me that the law would, 
under these circumstances, permit that portion of the 
taxpayer’s income to escape taxation. Nor does it appear 
from the record that the taxpayer is by its appeal in the 
present case seeking to escape taxation upon this amount. 
On the contrary the statement is made in its brief that in 
the course of the development of the present controversy 
it has offered to pay to the assessor the taxes upon this 
sum of $325,000 at the rate required by the law in 1921 
with reference to income received during 1920. 


RE TRASK MINORS, 27 Haw. 343. 343 


Syllabus. 


IN THE MATTER OF THE GUARDIANSHIP OF 
DAVID K. TRASK AND ARTHUR K. TRASK, 
MINORS. 


No. 1448. 


APPEAL FROM CIRCUIT JUDGE FIRST CIRCUIT. 
Hon. J. R. DESHA, JUDGE. 


SUBMITTED JUNE 20, 1923. Deciwen Avaust 14, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


GUARDIAN AND Warp—attorney’s fees. 


Where a guardian who is an attorney performs services for his 
ward of a purely legal nature and not such as might be per- 
formed by a layman, he is entitled to reasonable attorney’s fees 
for such service. 


SAME. 


Where the estates of the wards had been incorrectly assessed 
for taxation and insufficient exemptions allowed, a guardian who 
is an attorney is not entitled to an attorney’s fee for drawing the 
attention of the tax authorities to these facts and in obtaining a 
proper assessment of his wards’ estate, it being the plain duty of 
the guardian to pay the proper amount of taxes due by his wards. 


SAME. 
A charge for attorney’s fees by a guardian who is a lawyer for 
services re the widening of a street in front of his wards’ prop- 
erty held under the circumstances herein not to be warranted. 


SAME~—investment of wards’ funds. 

P who was guardian of two minors loaned money to certain 
parties upon two mortgages on real estate, taking such mortgages 
in the name of P, “trustee”. The money loaned belonged partly 
to P or clients of P and partly to the minor wards. One of said 
mortgages was never recorded and the other was not placed of 
record for several months after its execution. No declaration of 
trust indicating the interest of the minors in said mortgages 
was made by the guardian. Held, that the guardian was inex- 
cusably negligent in failing to record the mortgages and in failing - 
to properly show that he held these mortgages in trust for his 
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minor wards to the extent of their contributions towards the 
mortgage loans. 
SaME—annual accounts—duty of guardian to file. 


Guardians are required by Act 101, S. L. 1915, to annually file 
their accounts. 


SamE— failure to file account within proper time—commissions. 


The guardian filed his first annual account about seven months 
late and then only because of the insistence of persons acting on 
behalf of the minor wards. Held, the conduct of the guardian in 
failing to file his account, coupled with the manner in which he 
has handled the affairs of his wards, is such as to require that 
he be not allowed the commissions customarily allowed to 
guardians for the faithful performance of their duties. 


SaME—removal of guardian. 
Guardian is entitled, under Sec. 3042, R. L. 1915, to notice on 
question of his removal. 


OPINION OF THE COURT BY LINDSAY, J. 


This is an appeal from an order of the circuit judge, 
presiding over the division of domestic relations of the 
first circuit court, approving the account of C. F. Peter- 
son, guardian of the persons and estates of the above 
named minors. 

From the record sent up, it appears that prior to the 
appointment of the present guardian one T. P. Harris had 
been appointed guardian of the minors but had never 
qualified as such. The appointment of the present guard- 
ian, who is an attorney at law, on October 7, 1920, was 
upon the petition of said T. P. Harris. The guardian hav- 
ing filed no annual account, the father of the minors on 
May 12, 1922, filed with the circuit judge a motion that 
the guardian be ordered to file his account. On May 18, 
1922, the guardian filed his first account covering the 
period from October 7, 1920, to October 25, 1921. Upon 
the petition of the father of the minors a “next friend” 
of the minors was appointed who filed objections to the 
guardian’s account. Because of these objections the cir- 
cuit judge referred the account to a master for examina- 
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tion. Before the master had filed his report on the first 
account the guardian filed a supplemental account cover- 
ing the period from October 25, 1921, to June 19, 1922, 
and the report of the master thereafter filed embraced 
both of these accounts. 

The master in his report recommended that the guard- 
ian be surcharged with several charges made by him 
against the minors’ estate. Upon exceptions taken by the 
guardian to the master’s report a hearing was had and 
evidence taken, after which the circuit judge disregarded 
the recommendation of the master and made an order 
approving the account of the guardian in toto, from 
which order the next friend of the minors has perfected 
this appeal. 

The first item in the account objected to by the next 
friend, is a charge of $25 made by the guardian for his 
services as an attorney rendered to one of the minors. 

It appears from the evidence that Arthur Trask, one 
of the minors, had been arrested at the instigation of one 
Mokumaia and held at the police station. No formal 
charge against the minor being laid, he was, after about 
twenty-three hours detention, released. The minor con- 
sulted his guardian upon the advisability of bringing an 
action for false imprisonment against Mokumaia and for 
that purpose went several times to the office of the 
guardian, on one or more of these occasions being accom- 
panied by his father and on another by his aunt, Mrs. 
Sallie Trask Erickson, who is the next friend of the 
minors in this proceeding. 

The guardian made inquiry at the police station as to 
the cause of the arrest. He also consulted the records of 
the tax department and registrar’s office with the view of 
ascertaining what property Mokumaia had, after which he 
informed the minor that, although the minor had a good 
cause of action, there was no use of suing Mokumaia 
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because he had no property with which to satisfy any 
judgment that might be recovered against him. The 
guardian further stated to the minor that if he wished to 
go ahead with the action for false imprisonment he would 
require a retainer of $100 besides a deposit for costs of 
court, and that the minor must bring in this money as 
the guardian would not take it from the minor’s estate. 
The minor testified that the guardian told him that he 
could not take this case himself and would have to engage 
an outside attorney to do so. The matter of bringing suit 
against Mokumaia was dropped, the guardian hearing 
nothing further from the minor or his relatives in regard 
thereto. On behalf of the minors it is contended that the 
minor merely consulted with Mr. Peterson because he was 
his guardian, not as an attorney, and that when the 
minor discovered that the bringing of a suit against 
Mokumaia would be so expensive the matter was dropped. 
The guardian admits that he never asked the minor or his 
relatives for a fee for these services but states that he 
simply put the charge of $25 in the account. 

The master, in reporting on this charge of $25, found 
that the services rendered were of a purely legal nature 
and that the guardian was therefore entitled to make a 
charge for the same. From the evidence we cannot say 
that the services performed by Mr. Peterson in this matter 
were such as could be expected from a guardian. It may 
be true that the minor believed that he had a right to 
consult with his guardian on such a matter as this with- 
out being required to pay an attorney’s fee, nevertheless, 
the question as to whether a person has or has not a 
right of action against another person is one that cannot 
usually be answered by a layman, and in this case the 
guardian was perhaps, strictly speaking, authorized to 
make a reasonable charge for his services. It might be 
remarked, however, that had the guardian earlier in- 
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formed his ward or the ward’s relatives that he was 
making this charge and not left them in ignorance of the 
same until many months later when he included it in his 
supplemental account, the propriety of making such a 
charge might perhaps not have been seriously objected to. 

The next charge objected to is a charge of $10 made 
by the guardian against the estate of his wards under 
date of June 15, 1922, for “services, adjustment old taxes 
1920.” The master recommended that the guardian be 
surcharged with this item. 

In explanation of this charge the guardian testified 
that certain taxes against his wards’ estate had become 
delinquent before he became guardian, that his predeces- 
sor had not attended to the payment thereof, and that the 
present guardian did not know about these delinquent 
taxes until the matter was called to his attention after 
the institution of these present proceedings. After the 
matter was thus called to his attention, the guardian, 
according to his testimony, “made a very good settlement 
on behalf of the minors” with the tax authorities. The 
guardian further testified in regard to this charge for 
adjusting these taxes as follows: “shortly after this mat- 
ter was brought up in May I was informed by the father 
when I went to see him about the road deal with the gov- 
ernment that he was very sore because I had not paid the 
taxes on the land. He said they were delinquent. I then 
looked up the records in the tax office to see if there was 
any taxes due and found that there were taxes due before 
my time, but which had nothing to do with the minors 
estate. * * * And were then delinquent. I found that the 
government had taxed these minors on the land with 
penalties amounting to about forty-three dollars and a 
half for a period which was before my time. I found also 
that they had taxes against the mother for the years 
1918 and 1919 which, of course, I had nothing to do with. 
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I took the matter up with the tax department and told 
them that their assessment was wrong. I told them that 
they had not assessed the minors separately as should 
have been done and had not allowed lawful exemptions 
to the minors which they should have allowed and in that 
way I got the tax department to come over and look up 
the probate records, showed them my appointment as 
guardian, and got them to wipe out the old assessment 
and got them to make a new assessment in which they 
allowed the minors each a three hundred dollar exemption 
which they did not allow before and which practically 
made the minors’ interest amount to nothing. That is, the 
value—when off-set by the exemptions—made the taxes 
amount to almost nothing. There was an adjoining piece 
which was under lease as a store and on that the penalty 
was charged against the tenant. I took the matter up 
with the government and got them to assess the minors’ 
interests separately and the amount of the tax was not 
more than the tenant was obliged to pay, so I collected 
that from the tenant and paid it and in that way saved 
the minors any penalties and interest. Saved the estate, 
I have the figures here. I think I got the minors taxes 
assessed at seven dollars and fifty-five cents apiece for the 
year, all of which was taken from the tenant, the exemp- 
tion for the minors making their own interest in the 
property nominal or nothing. In that way I saved the 
entire forty-three and a half for the minors. Nothing 
came out of their pockets at all and they were saved that 
much by reason of this service and the legal knowledge,— 
that is, knowing how to go at it where a layman would 
have had to hire an attorney.” 

It is contended on behalf of the guardian that for his 
services as above outlined in settling the delinquent taxes 
of his wards’ estate he is entitled to an attorney’s fee. In 
other words, the contention of the guardian is that the 
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services performed by him in respect to these delinquent 
taxes were not such services as might have been expected 
to be performed by a layman but were of such a nature 
as to require the peculiar skill and knowledge of a 
lawyer. 

In many jurisdictions a guardian who is a lawyer by 
profession is not allowed to charge attorney’s fees for ser- 
vices rendered to his ward. This is upon the theory that 
it would be a dangerous practice to allow a guardian to 
create work and fees for himself at the expense of his 
ward’s estate. There is much to be said in favor of such 
a rule but, be that as it may, it has long been the rule in 
this jurisdiction to allow to attorneys who are guardians 
or administrators, in proper cases, reasonable attorney’s 
fees for professional services rendered for the benefit of 
the ward. See Guardianship R. P. Humeku, 15 Haw. 394; 
Estate of Kalua Kapukini, 14 Haw. 204; Magoon V. 
Brash, et al., 11 Haw. 204. In the Matter of the Estate of 
Hiram Maikai, 3 Haw. 522, this court said: “The court 
would allow professional charges for services rendered to 
the estate in all cases where such services are necessary 5 
and would allow them to the administrator if he should 
be a lawyer, whensoever they would allow them to an 
administrator who is not a lawyer. With regard to such 
allowances every case must stand by itself and no fixed 
and invariable rule can be laid down.” 

One of the chief duties of a guardian is to settle 
accounts in favor of and against the estate of his wards 
and in the case at bar it was clearly the duty of the 
guardian to pay all taxes legally assessed against the 
estate of his wards. It is a matter of common knowledge 
that by far the greater majority of persons pay and settle 
their taxes without seeking legal advice. It is also a mat- 
ter of common knowledge that persons are entitled to cer- 
tain exemptions and deductions from taxation. While 
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ordinarily the guardian of a minor’s estate is not pre- 
sumed to be a person versed in technical law, he is ex- 
pected to be a person of ordinary prudence and under- 
standing, and the law requires that, in acting on behalf of 
his ward, he will use the same care and precaution that a 
prudent man would ordinarily use in attending to his own 
affairs. In the present case, had the guardian not been a 
lawyer, when he became aware of the fact that his 
wards’ estate was charged with taxes it is unlikely that 
he would have deemed it necessary to employ legal coun- 
Sel to ascertain whether these taxes were legally assessed. 
Under such circumstances it would have been his clear 
duty to have inquired from the tax authorities what these 
taxes were for, and to have ascertained whether the proper 
exemptions and deductions had been made therefrom. 
Such inquiry would inevitably have called the attention 
of the tax authorities to the fact that the taxes had not 
been legally assessed nor proper exemptions allowed, and 
it is to be assumed that a correction in that respect would 
have been made. The duty of an administrator or guard- 
ian with respect to the payment of taxes is in no respect 
different from his duties regarding other claims against 
an estate, and in ali such cases the administrator or 
guardian before paying such claim, must satisfy himself 
that the claim is not only a just one but that it is prop- 
erly computed. It might perhaps happen in some cases 
that a guardian in settling a claim against his ward’s 
estate might pay a larger amount than was legally due, 
but that is one of the risks of the guardian’s position. To 
say in the present case that because the guardian did not 
pay an excessive claim but succeeded in convincing the 
claimant that his claim was excessive he should be paid 
extra compensation is on the face of it absurd. It being 
the plain duty of the guardian to pay the proper amount 
of taxes due by his wards, it was error on the part of the 
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circuit judge to allow him a fee for merely performing 
such duty. 

The ruling of the circuit court is reversed and the 
guardian is surcharged with the sum of $10. 

The supplemental account of the guardian under the 
date of June 10, 1922, contains a charge against the 
minors of $50, “services to date re change of road 
Moanalua”. This charge is resisted by the next friend. 
In recommending that this charge be not allowed, the 
master in his report said: “In explanation thereof the 
Master says that the City and County of Honolulu has 
lately widened the junction of the Puuloa and Honolulu- 
Schofield roads in such a manner as to leave a small strip 
of land just in front of a portion of the minors’ realty. 
This strip is worth, at a conservative estimate, $20.00. The 
Guardian has assessed a fee for advice given in connection 
with the acquisition by the wards of the strip and other 
legal services relating thereto of $50.00. This is properly 
the Guardian’s duty in any event and the Master there- 
fore recommends a surcharge in that regard.” The cir- 
cuit judge did not, however, adopt this recommendation of 
the master but allowed the charge without comment. 

It appears from the inventory filed with the supple- 
mental account of the guardian that the only real prop- 
erty owned by the minors is a piece of land at Moanalua, 
the area of which is 10,360 square feet, the value of which 
is not stated. On a portion of this land is a grocery store 
which yields a rental of $15 per month. The home of the 
minors adjoins this store. It is contended by the guard- 
ian that the service performed by him in regard to the 
widening of the road in front of this property “was of a 
legal nature and one that could not have been performed 
by a layman; that it involved examination of the title and 
of the statutes with reference to the right of the Govern- 
ment to take land for road purposes and of the rights of 
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abutting owners to acquire abandoned roadways; the 
preparation of various petitions and finally the filing of a 
petition in court to authorize the guardian to acquire the 
abandoned roadway in order to prevent great loss to the 
rest of the wards’ property; that the money compensation 
required by the Government for the strip in question 
should not be the basis upon which to figure the value of 
the service rendered; the importance of the strip to the 
rest of the property and the necessity for acquiring it 
should be the first consideration coupled with the nature 
of the service and the necessity therefor and whether the 
same could have been performed by a layman guardian.” 

In support of his contention that he was justified in 
making this charge of $50 the guardian testified that the 
matter of widening the road at Moanalua had been 
“hanging fire for over a year”. The government had been 
trying to get the road straightened and widened. The 
attorneys of the Damon estate which owned adjacent 
property discussed the matter several times with the 
guardian and the guardian “took the matter up” with the 
county attorney’s department. The government’s original 
plan was to move the road mauka of the minors’ land so 
that they would have been shut off from the new road. 
This would have taken some of the minors’ property. 
Then the government changed that plan and was going to 
put the road makai instead of mauka. This would have 
taken away the minors’ frontage to the road. “That was 
tentatively agreed to. The attorneys were to apply to 
this court to purchase this land the government would 
need for the new road and the minors were to exchange 
with the Damon Trustees for another piece by which we 
were to give Mr. Damon an equal area in the back some- 
where for the frontage that they were going to get.” 
According to the guardian, he drew up a petition to the 
court to make this exchange. This petition, however, was 
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never filed, for the government authorities agreed to sell 
the minors the frontage that would result after the loca- 
tion of the road was changed. The guardian then filed 
with the circuit court a petition for leave to purchase 
from the Territory this abandoned strip. At the time of 
the hearing of the objections to the guardian’s account 
this petition had not been acted upon by the circuit court. 

It seems incredible to us that the guardian should 
insist that for his services in this matter he should be 
paid $50 or any other sum. The only work that savors 
of a legal nature in the whole transaction was the drawing 
up and filing of a petition, which on the face of it was 
unnecessary. This petition was filed on June 20, 1922, 
while the accounts of the guardian were being investi- 
gated. From the petition it appears that the government 
was willing to convey to the minors the abandoned strip 
in question containing an area of 233 square feet for the 
pitiful sum of $8. The guardian must have been aware 
that he required no leave of court to make this petty pur- 
chase and that it was his plain duty to accept from the 
Territory a deed for the abandoned strip. In our opinion 
the conduct of the guardian in attempting to charge his 
client with a fee of $50 for his services in this matter is 
most reprehensible and it is difficult to understand why 
the circuit judge should have ignored the master’s recom- 
mendation and sanctioned such exploitation of the 
minors’ estate. The guardian’s trust is one of obligation 
and duty and not of speculation and profit, and the 
courts treat with suspicion all acts and circumstances 
evincing a disposition on the guardian’s part to derive 
undue advantage from the position he occupies. Charges 
for services claimed to have been rendered by a guardian 
for his ward’s estate for which extra compensation is 
claimed should always be closely scrutinized, for in such 


cases there is too much opportunity and danger for abuse 
23 
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of the position held by the guardian. One of the chief, if 
not the chief, duties of a guardian is to protect, preserve 
and manage his ward’s property to the best advantage of 
the ward. While it is true that in this jurisdiction a 
guardian who is an attorney by profession is, under cer- 
tain circumstances, allowed fees for professional work 
done for the benefit of his ward’s estate, before such fees 
may be allowed it should clearly appear not only that the 
charge made is a reasonable one, but that the services 
rendered were purely of a legal nature and that they were 
necessary, and the burden of proving these facts is upon 
the guardian. In cases where it is doubtful whether the 
services rendered by a guardian who is an attorney are of 
such a nature as to require the expert knowledge and 
services of an attorney, that doubt should be resolved in 
favor of the minors and against the guardian. Fair deal- 
ing demands nothing less. As was well remarked by the 
late Mr. Justice Galbraith in the matter of the Guardian- 
ship of Humeku, 15 Haw. 394, at page 399: “It was 
never contemplated that the office of guardian should be 
one of great profit or that it should be sought on account 
of its emoluments. The position of guardian is not thrust 
upon one against his will. It is usually sought for. 
Philanthropy and not avarice is supposed to be the motive 
that should prompt one to seek the place.” In attempting 
to make this charge the guardian has not acted towards 
the interests of his wards with such fairness, frankness 
and entire good faith as should characterize every action 
of a guardian in dealing with the affairs of his ward. 

Excerpts from the following cases show how this court 
in times past has frowned upon conduct similar to that of 
the guardian in the present case. 

“The practice of regarding estates coming before courts 


for review or settlement to be the legitimate prey of all 
who come in contact therewith should never for one 
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moment be tolerated in this Territory.” Notley v. Brown, 
16 Haw. 575, 579. 

“We are unable to escape the conclusion that the chief 
object of the administration proceedings in this estate has 
been the accumulation of attorneys’ fees.” Estate of Ka- 
maiptialii, 19 Haw. 163, 166. 

“Upon all possible occasions this court has endeavored 
to give notice that it will not tolerate the practice of 
treating estates of deceased persons as fair game for the 
incurring of unnecessary or excessive legal expenditures.” 
Ibid. p. 166. 

The guardian is surcharged with this item of $50. 

Another criticism of the guardian’s actions reported by 
the master and passed unnoticed by the circuit judge is 
the manner in which the guardian has invested the funds 
of his wards’ estate. It is the contention of the next 
friend that the lands on which the guardian holds a 
mortgage are not of sufficient value as security for the 
loan made by the guardian. It is furthermore contended 
that the guardian has mingled his wards’ funds with 
funds of his own or of other clients. 

According to the first annual account of the guardian, 
the guardian had loaned to W. K. Yuen $900 of the 
minors’ funds on a mortgage of a piece of land in Hono- 
lulu, also $150 to Sarah N. Kali on a mortgage of a piece 
of land in Kohala. This latter mortgage was never placed 
of record, neither has the guardian offered any satisfac- 
tory explanation as to why funds of his wards should have 
been invested in a mortgage that had not been recorded 
from the date of its execution on October 25, 1920, up to 
the filing of the first annual account. In the objections of 
the next friend to the first annual account it was also set 
forth that the mortgage to W. K. Yuen to secure a loan 
of $900 was not placed of record until five months after 
its execution. The guardian has given no explanation as 
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to why this mortgage was also left unrecorded for such a 
long period. 

As to the loan to W. K. Yuen, the land upon which 
this loan was made consists of a parcel of land about 
200 x.100 feet in area, and was used by a Chinese as a 
vegetable garden. It was assessed for taxation purposes 
at $915. According to the guardian, this land had origi- 
nally belonged to a man named Harbottle with whom 
Mr. Peterson had business relations. Through the activi- 
ties of Mr. Peterson, this land was conveyed to W. K. 
Yuen with whom Mr. Peterson also appears to have had 
intimate relations in the matter of buying and selling real 
estate. At the hearing before the circuit judge both Mr. 
Peterson and Yuen, the grantee of the land, testified that 
they could not remember the price paid by Yuen to Har- 
bottle for the land, but, as appears by the deed as record- 
ed, the purchase price was $600. On October 14, 1920, 
W. K. Yuen conveyed this land to C. F. Peterson, “Trus- 
tee”, by way of mortgage, to secure a loan of $2500. Yuen 
in testifying at the hearing, said that he remembered 
signing such a mortgage but did not remember the amount 
thereof,—that he left all of such matters to Mr. Peterson. 
The guardian’s testimony was to the effect that at the 
time he made this loan and took this mortgage he had in 
hand $900 belonging to the minors; that investments of 
such small sums are frequently difficult to secure, and 
that he therefore put this sum of $900 into the Yuen mort- 
gage, the balance of the mortgage loan being made up 
from funds belonging to other clients of the guardian. As 
already stated, this mortgage was taken in the name of 
C. F. Peterson, “Trustee”. No declaration of trust con- 
cerning the interest that the minors had in this mortgage 
was made or placed of record by the guardian. The first 
annual account indicated that $900 of the minors’ money 
had been invested in a loan to Yuen, secured by mortgage 
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upon real estate, but that account in no way indicated 
that the mortgage mentioned was not for the sum of $900 
but was for the sum of $2500. Neither did said account 
indicate that the mortgage had not been taken in the 
name of Mr. Peterson as guardian, but in the name of 
Mr. Peterson as “Trustee”. After the next friend had 
filed objections to the first account, which objections led 
to the said account’s being referred to a master for exami- 
nation, the guardian on June 20, 1922, filed a supple- 
mental account by which it appeared that both the Kali 
loan of $150 and the Yuen loan of $900 had been repaid to 
the guardian, and that $150 had been loaned to one 
Edward Jesus on May 21, 1922, and $900 to Wong Sut, 
et al, on May 21, 1922. The amount of the loan to 
Edward Jesus was $200, of which $150 belonged to the 
minors. The amount of the loan to Wong Sut was $2000, 
of which $900 belonged to the minors. As on the former 
occasion, both of these mortgages were taken in the name 
of C. F. Peterson, “Trustee”, but on June 21st Mr. Peter- 
son placed of record declarations of trust reciting that he 
held these two mortgages as trustee for the Trask minors 
to the extent of $150 and $900 respectively. The guardian 
at the hearing testified that he had made and placed of 
record these declarations of trust because the master had 
intimated the wisdom of such action. The guardian also 
testified at the hearing that Yuen had recently conveyed 
the mortgaged land to Wong Sut, et al., for $3000, of 
which amount Wong Sut had paid $1000 down and had 
given a mortgage to C. F. Peterson, “Trustee”, for the 
balance of $2000, and that the $900 of the minors’ money 
is invested in this mortgage. This mortgage is therefore 
on the same land as was the mortgage to Yuen. 

As to whether this land is of sufficient value to war- 
rant a loan of $2000 it is difficult from the evidence to 
say. Although, as has been already stated, the land is 
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only used as a vegetable garden and was purchased a few 
years ago by Yuen for $600, and at the date of the guard- 
ian’s first account was taxed at only $915, both the 
guardian and a real estate dealer testified that the prop- 
erty was suitable for residence purposes and was of such 
a value as to justify a loan thereon of $2000. The fact 
also that Yuen was able to secure a purchaser for $3000 
would indicate that it was worth in the neighborhood of 
that sum. Assuming that to be a fair value of the land 
and that the title to the same was unquestioned, it would 
seem doubtful whether an ordinary, prudent banking con- 
cern would lend $2000 or two-thirds of its cash value upon 
such security. Be that as it may, and assuming that the 
interests of the minors are now sufficiently secured by this 
loan, in our judgment the actions of the guardian in 
respect to the investment of his wards’ funds in the man- 
ner above indicated are open to severe censure. In the first 
place, the failure of the guardian to ever place of record 
the mortgage to Sarah Kali and his failure to record the 
Yuen mortgage for five months after its execution was 
inexcusable. As the guardian must be well aware, had 
Sarah Kali or Yuen conveyed or mortgaged their holdings 
to innocent takers and such conveyances or mortgages had 
been placed of record, these prior unrecorded mortgages 
would have utterly failed to secure the loans made on 
behalf of the minors. But even more reprehensible than 
the failure of the guardian to record the mortgages was 
the manner in which he took title to said mortgages. As 
already stated, Mr. Peterson took these mortgages in the 
name of C. F. Peterson, “Trustee”, making no declaration 
of trust as to the minors’ interest. Up to the date of the 
filing of his first annual account it nowhere appeared 
where or how the funds of the minors were invested. Had 
Mr. Peterson died during that period or become insane it 
is obvious that it would have been difficult to trace or 


RE TRASK MINORS, 27 Haw. 343. 359 
Opinion of the Court. 


prove where the funds of the minors lay. Mr. Peterson 
seeks to justify his conduct in this respect by saying that 
many trust companies and others holding trust funds fre- 
quently invest such funds in the manner followed by the 
guardian in this case. We are not informed as to such a 
custom, but if such a custom does exist, it is a most 
pernicious one and not to be tolerated by the courts hav- 
ing supervision over trust estates. 

The failure of the guardian to file his account in due 
season. Although the guardian was appointed on Octo- 
ber 7, 1920, he filed no account until May 18, 1922, some 
seven months after the time on which by law it should 
have been filed, and then only because of the activities of 
the attorney of the next friend of the minors. It appears 
from the affidavit of H. T. Mills, the attorney for the next 
friend, that he on April 5, 1922, in writing requested the 
guardian to file his account and that after said date Mr. 
Mills several times requested the guardian to file his 
account. This is not denied by the guardian. The only 
excuse given by the guardian for his delinquency in filing 
his account in due season was that “the matter simply 
slipped me. I didn’t realize the year had gone by until 
Mr. Mills had called my attention to it.” The guardian 
further testified that after Mr. Mills called his attention 
to the matter he had been so busy that he had not been 
able.to attend to it. Counsel for the guardian argues that 
the failure to file the account at the proper time was pure 
inadvertence on the part of the guardian and that inas- 
much as no harm has resulted to the estate of the minors 
by reason of the delay in filing the account, no penalty 
should be visited upon the guardian for such delay. 
With this contention we cannot agree. Had the guardian 
voluntarily filed his account when he did, albeit some 
seven months late, it might perhaps be said that such 
delay was a matter of mere inadvertence for which the 
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guardian should be excused. Neither is it obvious under 
the circumstances that no harm has resulted to the estate 
of the minors by reason of the neglect of duty of the 
guardian. It abundantly appears by the record in this 
case that the neglect of the guardian to file his account at 
the proper time engendered such suspicions and misgiv- 
ings on the part of the minors and their relations that 
they felt constrained to engage counsel to demand that 
their guardian should give account of his stewardship and 
it is a reasonable assumption that had it not been for the 
efforts of Mr. Mills the filing of the account of the guard- 
ian might have been delayed for a much longer period. 
The minors were entitled to be kept informed of the con- 
dition of their small estate and they were harmed in 
being kept in ignorance thereof. Furthermore, while it 
may be that the guardian was excusable for not filing his 
account before his attention was called to the matter by 
Mr. Mills, his neglect to immediately thereafter file his 
account cannot be brushed aside by the mere statement 
that he was too busy, for an examination of the account 
itself shows the weakness of such an excuse. The guard- 
ian’s account as first filed shows that the receipts of the 
minors’ estate consisted of but six items, two of which are 
for cash received from the former guardian and the pro- 
ceeds of the sale of the wards’ real estate, and four of such 
items are receipts of interest due the estate. The number 
of disbursements noted in the first account are so few that 
we copy them in full: 
Oct. 14, 1920, Loan W. K. Yuen on real es- 


tate mortgage, 8%.......... $900.00 
Oct. 25,1920, Loan Sarah N. Kali on real 
estate mortgage, 8%......... 150.00 


Guardian’s commissions: 
24% on $1056.90 (principal) at inception 
Of TPUStS vctsaks soos tls 26.42 
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10% on $84.00 (income).............5- 8.40 
June 27, 1921, Cash paid for steamer fare 
(Arthur Trask) ...............0005- 15.00 


In other words, the entire account consisted of six 
items of receipt and five items of disbursement, the mak- 
ing up and filing of which could have occupied but a few 
moments of the guardian’s time, and yet the guardian’s 
only excuse for his neglect to file such account when 
thereto rightfully requested was that he was too busy. 
Had these accounts been filed in proper season the un- 
businesslike and unwarranted manner in which the guard- 
ian had performed his duties as guardian would have 
sooner been discovered and remedied. Guardians are 
allowed commissions for the faithful performance of their 
duties. In the case at bar we are of the opinion that the 
guardian has been so neglectful of his duties as not to be 
entitled to the commissions usually allowed to guardians 
and he is surcharged with all of the commissions charged 
in his account. 

One of the errors assigned by the appellant is that the 
circuit judge erred in continuing Mr. Peterson as 
guardian. 

In her objections to the supplemental account of the 
guardian the next friend said that she “upon a hearing of 
the matters and things now before this Honorable Court 
in reference to the acts and doings of said guardian, will 
move for the discharge of said guardian from his appoint- 
ment as such.” Such motion does not, however, appear to 
have ever been made. In the opening brief on behalf of 
appellant the removal of the guardian is not urged, conse- 
quently the brief of the guardian is also silent in that 
respect. In her reply brief the next friend briefly urged 
that the conduct of the guardian as shown by the evidence 
and the record had been such as to call for his removal. 

Reprehensible as we feel that the conduct of the guard- 
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ian has been in handling the affairs of his wards, in the 
absence of a motion for his removal and notice to the 
guardian, this court cannot now pass upon that question. 
Section 3042, R. L. 1915, provides for the removal of 
guardians who have proved unsuitable, but such removal 
may be only after notice to the guardian, and in the case 
at bar it does not appear that the notice contemplated by 
the statute has been given the guardian. 

A decree surcharging the guardian for the items men- 
tioned in the foregoing opinion will be signed upon pres- 
entation. 

H. T. Mills for appellants. 

Robertson & Castle for appellee. 


AH COOK v. MASUNAGA KASAKU, GOTEO, ALSO 
KNOWN AS J. GARIO, SEGI FURUSATO AND 
LONSIO WHOSE OTHER NAME IS TO PLAIN- 
TIFF UNKNOWN. 


No. 1474, 


EXCEPTIONS FROM CIRCUIT COURT SECOND CIRCUIT. 
Hon. D. H. CASE, JUDGE. 


SUBMITTED JUNE 14, 1923. Dromen Avucust 16, 1923. 
PETERS, C. J., PERRY AND LINDSAY, JJ. 


LANDLORD AND TENANT—writ of possession—effect of pending appeal by 
tenant. 

Where in cases other than for the nonpayment of rent an appeal 
by a tenant to the circuit court from a judgment against him in 
proceedings for summary possession does not operate as an arrest 
of judgment and stay of execution and a writ of possession may 
issue at the instance of the landlord notwithstanding such appeal 
the issuance of such writ does not deprive the appellate court of 
jurisdiction to hear said appeal. 


AH COOK v. KASAKU, 27 Haw. 362. 363 


OPINION OF THE COURT BY PETERS, C. J. 


Plaintiff on June 6, 1922, pursuant to the provisions 
of chapter 154, R. L. 1915, applied to the district magis- 
trate of Lahaina, Maui, to be restored to the possession of 
certain lands or tenements of which, as he alleged, the 
defendants, one as lessee thereof for a term of years under 
a written lease from plaintiff to him, and the others as 
sublessees thereunder, held possession without right after 
determination of such tenancy by reason of the forfeiture 
thereof due to the failure of the lessee to effect fire insur- 
ance in a certain sum upon the improvements on the de- 
mised premises as required of the lessee in and by said 
lease. On August 28d following, presumably upon trial 
had, the magistrate rendered judgment in favor of plain- 
tiff and against the defendants for restitution of the 
demised premises and ordered a writ of possession to issue 
accordingly. The defendants duly appealed from the said 
judgment to the circuit court of the second circuit and a 
jury. The notice of appeal is dated August 25, 1922, and 
on the same day the magistrate signed a certificate of 
appeal wherein he certified that “* * * an appeal from 
said judgment was duly noted * * * to the circuit court of 
the second circuit * * * and a jury, from the judgment as 
set forth in said defendants’ notice of appeal hereto 
attached and made a part hereof * * * and that said ap- 
peal has since been duly perfected.” On August 25, 1922, 
there was also issued by the magistrate a writ of posses- 
sion and plaintiff was put into possession of the demised 
premises on the same day. 

Thereafter, on December 5, 1922, plaintiff moved the 
circuit court to dismiss defendants’ appeal upon the 
grounds that by reason of the issuance and execution of 
said writ of possession the relation of landlord and tenant 
as set forth in the complaint was on the 25th of August, 
1922, duly canceled and annulled; that said relation of 
landlord and tenant having been canceled and annulled 
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the circuit court was without jurisdiction to hear and 
determine the cause upon appeal and finally that the de- 
fendants were not entitled by law on their appeal to a 
trial de novo upon the facts and issues tried in the dis- 
trict court. The defendants answered plaintiff’s motion 
to dismiss alleging that before the writ of possession was 
issued defendants’ notice of appeal was duly and regularly 
filed, all costs paid and a bond filed as required by law, 
and contended that they had no notice of any motion for 
the issuance of the writ of possession and that its issuance 
was therefore void upon the authority of Ahulii v. Yip 
Lan, 22 Haw. 708. Whether the defendants’ appeal was 
perfected before or after the issuance of the writ of pos- 
session does not appear. But we do not consider the 
order in time of the perfection of the appeal and the 
issuance of the writ material. 

The motion to dismiss was denied by the circuit court 
and its action thereon is before us for review upon an 
interlocutory bill of exceptions allowed therefrom. 

The plaintiff contends that under the provisions of sec- 
tions 2762 and 2763, R. L. 1915, an appeal duly perfected 
from a judgment of a district magistrate in favor of the 
plaintiff lessor in a proceeding for summary possession, 
under chapter 154, R. L. 1915, does not operate as an 
arrest of judgment or a stay of execution except where the 
proceeding is for the nonpayment of rent, when a stay 
may be had by the appellant complying with the provi- 
sions of section 2762, R. L. 1915, and that this not being 
the case of a proceeding for the nonpayment of rent, the 
writ of possession rightfully issued and upon its issuance 
pursuant to the provisions of section 2761, R. L. 1915, the 
relation of landlord and tenant between the parties was 
“canceled and annulled” and having been canceled and 
annulled, the relation of landlord and tenant ceased to 
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exist and ousted the circuit court of jurisdiction to hear 
the cause on appeal de novo. 

The difficulty with the situation is that plaintiff’s 
premise is incorrect. According to the allegations of his 
complaint the relation of landlord and tenant ceased to 
exist upon his reentry upon the demised premises and the 
resumption of his first and former state therein for breach 
of the covenant by the lessee to effect fire insurance upon 
the improvements on the demised premises. Jurisdiction 
of the district magistrate attached upon the showing that 
the relation of landlord and tenant existed prior to the 
accrual to the landlord of the right to possession,—not 
that it exists at the time of the filing of the complaint. 
If it existed at the time of the filing of the complaint the 
landlord would not be entitled to summary possession of 
the premises. It is upon the theory that the relation of 
landlord and tenant existed and that the lessee is holding 
possession of the demised premises without right after the 
determination of the tenancy by reason of a forfeiture 
under the conditions or covenants of the lease, that the 
district magistrate obtained jurisdiction in summary pro- 
ceedings at the instance of the landlord and the object of 
the proceeding is to summarily restore the landlord to 
possession which the lessee by breach of his covenant has 
forfeited and the landlord by reason of the right of re- 
entry and entry is entitled to recover. 

The judgment in summary possession proceedings is 
for the possession of the premises demanded and consti- 
tutes a judicial determination of the plaintiff’s right to 
possession as alleged in the complaint. Where, as here, 
reentry is made for breach of covenant of an existing 
lease, its effect is to cancel and annul the relation of 
landlord and tenant previously existing between the par- 
ties. The writ of possession is merely the process of the 
court by which the judgment is executed. The express 


366 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


definition of the effect of its issuance contained in sec- 
tion 2761, R. L. 1915, clothes it with no greater attributes 
than it possesses by reason of the judgment upon which it 
is predicated. Were the writ granted by statute without 
defining its effect, it would be no less efficacious. The 
judgment would fix the status of the parties to the action. 
And yet it would not be seriously: contended that under 
that state of the case by reason of the effect of the judg- 
ment appellants would have no standing in the appellate 
court for the reason that the judgment canceled and 
annulled the pre-existing relation of landlord and tenant 
upon which the jurisdiction of the magistrate depended. 
Plaintiff upon judgment in his favor was unquestion- 
ably entitled to a writ of possession without any notice to 
defendants and notwithstanding their appeal. Section 
2510, R. L. 1915, does not apply. The court in the Ahulit 
case failed to consider section 3A, act 95, S. L. 1905, car- 
ried into the 1915 revision as section 2763, R. L. 1915, and 
it was incorrectly decided. But the issuance of the writ 
did not operate to deprive the appellants of their rights 
under their appeal theretofore taken and perfected. 
Section 2507, R. L. 1915, grants generally the right of 
appeal to the circuit court of the same circuit with a jury 
“from all decisions of district magistrates in all matters, 
whether civil or criminal.” Section 2271, R. L. 1915, 
reposes in the circuit courts jurisdiction “Of all causes, 
civil or criminal, that may properly come before them on 
appeal from any other court according to law.” The 
defendants duly perfected their appeal and unless sec- 
tions 2761, 2762 and 2763 provide to the contrary, are 
entitled to a trial before the circuit court de novo upon 
the issues involved under the pleadings. That the defend- 
ants have the right of appeal is not denied. That this 
right should be unavailing however by reason of the 
issuance of the writ of possession places a construction 
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upon the statute which the legislature certainly never 
intended. Obviously its purpose was to increase the 
efficacy of the summary character of the proceedings by 
depriving an appeal in all cases other than proceedings 
for nonpayment of rent of its operation as a supersedeas 
granted by section 2510 and to allow the prevailing plain- 
tiff notwithstanding the appeal to secure immediate pos- 
session if he so desired, the propriety or impropriety of 
the issuance of the writ of possession to depend upon 
affirmance or reversal of the judgment on appeal. The 
issuance of the writ of possession cannot operate to de- 
prive the appellants of their right of trial de novo on 
appeal. The coercive satisfaction of or response to an 
ordinary judgment or decree pending appeal does not 
affect the right of the appellant to prosecute the appeal. 
See C. J., title “Appeal and Error,” Sec. 1375, p. 1263; 
Nashville Htc. Ry. Co. v. Bean’s Ea’r., 109 S. W. (Ky.) 
323; Warner Brothers Co. v. Freud, 131 Cal. 639; Erwin 
v. Lowry, T How. (U. S.) *184; O'Hara v. MacConnell, 
93 U. S. 150, 154. We see no reason why the same rule 
should not apply to the coercive submission by a tenant 
to the issuance and execution of a writ of possession at 
the instance of the prevailing landlord in an action for 
summary possession. Otherwise, irrespective of the con- 
stitutional guarantee of a right of trial by jury in suits 
at common law where “the value in controversy shall 
exceed twenty dollars,” the effect would be to render the 
magistrate’s court one of final determination of the rights 
of tenants aggrieved by the judgment of magistrates in 
actions of summary possession. 

The situation of these defendants under the circum- 
stances of this case is exactly the same as though no 
statutory supersedeas existed. Under the general appeal 
statute they have a right to prosecute their appeal and 
upon final judgment will be determined the propriety of 
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the issuance of the writ of possession. If the judgment 
of the district magistrate is finally affirmed the defendants 
have no cause for complaint. If the judgment of the dis- 
trict magistrate on the other hand is reversed neither the 
judgment appealed from nor the issuance of the warrant 
ean have the effect of canceling or annulling the relation 
of landlord and tenant. It is only when a final judgment 
in summary possession is secured that a writ of possession 
issued pursuant thereto has that effect. Then and then 
only will the issuance of the writ of possession within the 
meaning of section 2761 be deemed to have “canceled and 
annulled” the relation of Jandlord and tenant previously 
existing between the parties. 

Plaintiff’s exception to the denial of his motion to 
dismiss is overruled. 

E. Vincent, Watson & Lymer and Marguerite K. Ash- 
ford for plaintiff. 

E. Murphy for defendants. 
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AMOY ZEN v. L. KOON CHAN, ET AL., CO-PART- 
NERS DOING BUSINESS UNDER THE FIRM 
NAME OF HONOLULU CRACKER COMPANY, 
AND HONOLULU CRACKER COMPANY, LIM- 
ITED, A CORPORATION, DEFENDANTS; CHI- 
NESE-AMERICAN BANK, LIMITED, AN HA- 
WAITAN CORPORATION, GARNISHEE. 
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PERRY AND LINDSAY, JJ., AND CIRCUIT JUDGE O’BRIEN 
IN PLACE OF PETERS, C. J., DISQUALIFIED. 


Contracts—joint obligors—when less than all may be sued. 

In an action at law upon a promissory note given by a co- 
partnership the fact that one of the partners was at the date of 
the note the husband of the payee (the plaintiff) does not prevent 
recovery by the plaintiff from the remaining partners. 


APPEAL AND ERrror—assignment of errors—form and sufficiency of 
specifications. 


The mere statement that the verdict and the judgment are 
“contrary to law” is not sufficient as an assignment of error with- 
in the meaning of the statute relating to writs of error. 


OPINION OF THE COURT BY PERRY, J. 
(Circuit Judge O’Brien dissenting.) 


This is an action of assumpsit upon a promissory note 
for $4000. A verdict having been rendered for the plain- 
tiff and judgment entered thereon, the case comes to this 
court by writ of error. 

In the action as originally instituted, twenty-three 
persons were named as defendants who were in the decla- 


ration alleged to be copartners doing business under the 
24 
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firm name of Honolulu Cracker Company. The Honolulu 
Cracker Company, Limited, an Hawaiian corporation, was 
also named as a defendant. During the trial, upon 
motion of the plaintiff, the names of five other persons, 
also alleged to be members of the same copartnership, 
were added as parties defendant and the names of S. 
Ogata and C. F. Zen, originally included as defendants, 
were stricken, the first of these on the ground that the 
evidence showed that there was no such member of the 
copartnership and the second on the ground that the evi- 
dence showed that “there is no obligation on his part” 
under the law of the Territory of Hawaii. By direction 
of the court verdict was rendered against nineteen of the 
defendants who were found to be members of the part- 
nership at the date of the execution of the note and 
against the corporation. Judgment was entered accord- 
ingly. 

C. F. Zen was the husband of Amoy Zen, plaintiff, at 
the time of the execution of the promissory note which is 
the subject of this action. The note sued on was given by 
the Honolulu Cracker Company, the copartnership, and 
C. F. Zen was a member of that copartnership at the time 
of the execution of the note. The consideration for the 
note was the loan of the sum of $4000 by the payee, Mrs. 
Zen, to the Honolulu Cracker Company, the copartner- 
ship. One of the main questions argued under the assign- 
ments of error relates to the effect upon this action of the 
fact that ©. F. Zen and the plaintiff were husband and 
wife. There can be no doubt that under our statutes a 
husband and wife cannot contract with each other and 
cannot sue each other; but does the fact of the inclusion 
of C. F. Zen, the husband, in the list of parties defendant 
require judgment in favor of all of the defendants? It is 
true that in a note by the members of a partnership the 
obligation of the partners is joint and not joint and sev- 
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eral; but in the case of the joindér as a joint party 
defendant of one under age, it has been held—and cor- 
rectly, as we think,—that upon disaffirmance by the minor 
and plea of his infancy, the minor may be discharged and 
judgment recovered against the others. 7 A. & E. Ency. 
L. 101, 102; Hartness v. Thompson, 5 Johns. 160, 161; 
Allen v. Butler, 9 Vt. 120, 127; and Woodward v. New- 
hall, 1 Pick. 500. In the case of the inclusion as a joint 
party defendant of one subsequently found to have been 
insane at the date of the transaction, the same rule would 
be applicable. The same principle we think applies in the 
case of one whose legal disability was that he was the 
husband of the other contracting party. Our statute does 
render void the attempted contract between the wife and 
the husband but it does not, either expressly or by impli- 
cation, attach the same invalidity to others who at the 
same time deal with the wife. The fact that a twentieth 
person who had not the power to contract with the plain- 
tiff attempted to join with the nineteen defendants named 
in the verdict in jointly promising to return the money to 
her should not in justice or in equity—and we think it 
does not in law—protect the nineteen from having a judg- 
ment rendered against them. A minor’s act and that of 
an alleged insane person are voidable only but they 
become void upon disaffirmance by the minor on coming 
of age and by the insane person upon attaining sanity. 
On reason the three instances of the minor, the insane 
person and the husband stand upon the same footing. 
Each is at liberty to plead his legal incapacity and to ask 
to have his name stricken as a party defendant but the 
remaining parties are nevertheless liable and recovery 
may be had against them. 

At the time of its formation, the corporation took over 
the assets and business of the partnership and covenanted 
in writing with the outgoing partners, to save them 
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“harmless and free of all expense or costs or whatever 
obligations may be due on said partnership” and agreed 
that it would “pay and discharge all of said claims of 
what nature and kind soever properly chargeable to and 
against the former partnership known as the Honolulu 
Cracker Company.” In view of the verdict against the 
corporation, the question has been presented in the briefs 
and in oral argument whether a creditor can at law sue 
a promisor upon a promise made by him to the debtor to 
pay the debt due to the creditor and to save the debtor 
harmless from the claim of the creditor, in the absence 
of a novation. This question, however, does not arise 
under any of the assignments of error, unless it be under 
the ninth or the tenth, reading respectively, “that the ver- 
dict in said cause is contrary to law” and “that the judg- 
ment in said cause is contrary to law.” The statute (R. 
L. 1915, Sec. 2528, as amended by L. 1919, Act 44, Sec. 7) 
requires that “an assignment of errors shall be filed with 
the application for the writ.” The purpose of the statute 
doubtless was to apprise the defendants in error and the 
court of the issues of law sought to be presented for deter- 
mination. A statement that a verdict or a judgment “is 
contrary to law” is too general and vague to serve the 
purpose mentioned or to satisfy the statutory requirement. 
It does not definitely indicate to the opposite party or to 
the court what the precise error is which is relied upon. 
Under the charge that a verdict is “contrary to law” it is 
possible to conceive of any one or more of a large number 
of possible errors as constituting the ground of attack on 
the verdict. What point or points are relied upon to set 
aside the verdict should not be left to mere surmise or to 
an exhaustive study of the record as a whole. The 
statute contemplates clear and definite information on 
the subject from the plaintiff in error at the time of 
suing out the writ. 
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“Each specification of error, like a paragraph or count 
of a pleading, must be single, clear, certain and complete 
in itself.” 2 Ency. Pl. & Pr. 938. “It will generally be 
entirely insufficient to merely allege that the judgment or 
decree is contrary to the law and evidence, or not sup- 
ported by the law and evidence, without designating the 
particular defects.” Jb. 955. To the same effect are: 
Brigham v. Retelsdorf, 73 Ya. T12; Newmark v. Marks, 
28 Pac. (Ariz.) 960; Davis v. Scott, 18 Ind. 506; Clear 
Creek Co. v. Root, 1 Colo. 374; Malone v. Del Norte, 
TT Cal. 217; and 3 C. J. 1357. 

Upon an analogous point, it is well settled in this 
jurisdiction that “the object of an exception as contem- 
plated by the statute is to bring to this court a specific 
question of law upon which the trial court has erroneously 
ruled to the prejudice of the party excepting, and not to 
enable a party to cast the entire case upon the court for 
review. Such a loose method of practice is unfair to both 
the opposite party and the court.” Fraga v. Portuguese 
Mut. Ben. Soc., 10 Haw. 128, 129. “Nor did the general 
exception by the defendants to the decision as contrary 
to law and the evidence present this question.” Territory 
v. Puahi, 18 Haw. 649, 655. “The only exception under > 
which it could have been raised is the general exception 
to the judgment and decision as contrary to the law and 
the evidence and this exception is too general to bring to 
this court a question of law which has not been called to 
the attention of the court below and made the subject of 
a ruling.” McCandless v. Honolulu Plantation Co., 19 
Haw. 239, 242. “In a long line of decisions this court 
has held that exceptions must be sufficiently definite and 
specific to call to the attention of this court a point of 
law which was called to the attention of the trial court 
affecting the legality of its ruling, thus giving the lower 
court an opportunity to correct its ruling if erroneous. 
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* * * ‘Counsel have no right to cast the burden on the 
court of searching through a voluminous record to find 
the ground of his objection and where the errors com- 
plained of are not squarely presented by the bill of excep- 
tions, as in this exception, we shall follow the practice of 
this court and refuse to consider them?” Ripley & Davis 
v. Kapiolani Estate, 22 Haw. 507, 508, 509. See also Scott 
v. Kona Development Co., 21 Haw. 258, 268, and Kapela 
v. Gilliland, 22 Haw. 655, 659. 

Another error assigned is that the trial court erred in 
denying the cost bill of the defendants, Choy Moon Hung, 
T. M. Kon, Au Tai Kau, Ching Ma Keen, Ching Hong 
Fatt, Lee Fai, Hee York Ting, Au Sek Yun, Au Yuen 
Mew, Chang Mau Tai, Ching Shee (Tr.), Ching Kim 
Yuen (Tr.), Leong Wah Chee and Leong Kwan Yau. In 
the verdict as rendered by the jury the plaintiff was the 
prevailing party and all of the persons mentioned in this 
assignment of error were unsuccessful defendants. The 
order denying them costs was correct. 

In view of our conclusion, for the reasons above stated, 
that the verdict and the judgment against the corporation 
as well as against the other defendants must stand, it is 
unnecessary to consider the plaintiff’s motion to dismiss 
the writ of error on the ground that the corporation “has 
not been made a party to the writ of error” and that “all 
parties to a joint judgment must join in the writ” or to 
consider the further question, suggested by the court and 
argued. by counsel, whether the corporation is to be con- 
sidered in law upon the record before us as a plaintiff in 
error and whether it is now in a position to argue any 
question as a plaintiff in error. The other defendants 
against whom the verdict was entered are not, of course, 
aggrieved by the fact that the verdict and the judgment 
provide for a recovery in favor of the plaintiff against the 
corporation as well as against themselves. 
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The judgment is affirmed. 

A. G. Smith (Peters £ Smith and Smith & Wild on the 
briefs) for plaintiffs in error. 

B. 8. Ulrich and Marguerite K. Ashford (Thompson, 
Cathcart & Ulrich, S. W. Fitzherbert and Marguerite K. 
Ashford on the briefs) for defendant in error. 


DISSENTING OPINION OF CIRCUIT JUDGE O’BRIEN. 


Amoy Zen, the plaintiff and wife of C. F. Zen, on 
July 30, 1920, instituted an action at law in the circuit 
court of the first circuit, against her husband and twenty- 
two others, as copartners doing business under the firm 
name of Honolulu Cracker Company, upon a promissory 
note in the sum of $4,000 dated March 6, 1916, payable to 
her order, and signed by T. M. Kon, one of the partners, 
on behalf of the copartnership. 

The Honolulu Cracker Company, Limited, a corpora- 
tion, was also joined as a party defendant, and it is 
alleged that the corporation was the successor in interest 
of said copartnership and covenanted in the partnership 
assignment, to wit, on June 26, 1918, that it would “pay 
and discharge all of said claims of what nature and kind 
soever properly chargeable to and against the former 
partnership.” 

The defendants filed an answer of general denial and 
gave notice of the defense of illegality, fraud, release, 
payment and discharge. This answer was subsequently 
amended to include the further defense of coverture. 
During the trial, on the motion of the plaintiff, C. F. Zen, 
husband of the plaintiff, was stricken as a party defend- 
ant. After both sides rested, the court directed a verdict 
in favor of the plaintiff for the amount of the note, to- 
gether with interest and costs. From this judgment the 
defendants sued out a writ of error to this court. 

I cannot agree with the conclusion reached by the 
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majority in this case. It is my opinion that in this juris- 
diction a married woman cannot sue a copartnership in 
assumpsit on a promissory note executed by the copart- 
nership at a time when her husband was a member of the 
firm. Under our statutes, a husband and wife cannot con- 
tract with each other. The obligation of copartners upon 
a promissory note executed in the firm name is joint. 
Both these premises are conceded by the majority opinion. 

In Edwards v. Stevens, 3 Allen 315, the supreme court 
of Massachusetts decided that a married woman could not 
sustain an action against partners of whom her husband 
is one to recover compensation for services performed for 
them. The court said: “The express power to contract 
with her husband is not given in terms and there is a 
strong implication from various provisions that it was 
not contemplated by the legislature. * * * As the plaintiff 
could not contract with her husband, she could not con- 
tract with the other defendants jointly with him. And the 
agreement of dissolution cannot bind them to pay a debt 
due to her from the firm, because no such debt had been 
lawfully created.” No doubt this decision is based upon 
the well established doctrine that the wife having lost her 
legal unity, she and her husband are one person in legal 
contemplation, and it would be absurd for a person to 
enter into a contract with himself. 

In Clark v. Patterson, 158 Mass. 388, 33 N. E. 589, 
the same court held that a promissory note given by a firm 
to the wife of one of the partners for money loaned to 
him and used by the firm, is void as between the original 
parties. 

In National Bank of Rahway v. Brewster, 49 N. J. L. 
231, the supreme court of New Jersey following the rule 
laid down in Massachusetts, uses the following language: 
“Plaintiff’s counsel insist that although the payees of the 
note, the firm of which the husband was a member, could 
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not have sued the defendant at law upon the note, the en- 
dorsees may do so. This proposition is based upon the no- 
tion that the only reason why a suit at law could not be 
maintained against the maker upon such a note is that a 
husband cannot maintain an action against his wife be- 
cause of their unity in the law, and that therefore if the 
note be held by a stranger, the difficulty is overcome. But 
at law the contract between husband and wife is null and 
void and the defect is inherent in the contract which there- 
fore cannot be enforced at law. In Gould v. Gould, 8 
Stew. Eq. 37, affirmed Id. 562, a wife lent money to her 
husband’s firm upon their promissory note. After his 
death, she brought suit at law against the surviving mem- 
bers of the firm. She was non-suited and it was held that 
in order to recover the money she must have recourse to 
equity.” 

Page on Contracts, Vol. 3, Sec. 1678, contains the fol- 
lowing: “At common law a valid contract between hus- 
band and wife was impossible since the wife had no 
power to contract generally, and further the common law 
theory of the legal unity of husband and wife, one which 
in law had but one party. It was therefore unenforceable 
by either even after divorce or after the death of the 
other. * * * Under this rule a note by a wife to a part- 
nership of which her husband is a member, is invalid.” 

The majority opinion is based upon the proposition 
that the contract in the case at bar is similar to a contract 
executed by a minor or an insane person, both of which 
are voidable. In my opinion, the contract in the case at 
bar is absolutely void and under no theory can it be given 
the effect of a voidable contract. No performance on 
either side can give the unlawful contract any validity or 
be the foundation of any right of action upon it. 

While the courts refuse to permit an action to be 
maintained upon an unlawful contract, they have always 
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striven to do justice between the parties as far as could 
be done consistently with adherence to law, by permitting 
property or money parted with on the faith of the unlaw- 
ful contract to be recovered back or compensation to be 
made for it. In such cases, however, the action is not 
based upon the unlawful contract, but on an implied con- 
tract of the defendant to return, or failing to do that, to 
make compensation for money which he has no right to 
retain. To maintain such an action is not to affirm but 
to disaffirm the unlawful contract. 

The authorities cited in the majority opinion all relate 
to contracts made by infants and the reasoning advanced 
therein does not apply to the case at bar. 

Being of the opinion that the contract in this case is 
absolutely void, it is unnecessary to determine whether 
the defendant in error can maintain this suit against the 
Honolulu Cracker Company, Limited, upon its covenant 
to save the partners harmless and free from obligations 
due the partnership. If in this jurisdiction, a creditor 
cannot maintain such an action, this question goes to the 
jurisdiction of the court to render judgment against the 
Honolulu Cracker Company, Limited, one of the plaintiffs 
in error, and in my opinion may be raised under the gen- 
eral assignment of errors “that the verdict in said cause 
is contrary to the law” and “that the judgment is con- 
trary to the law.” 

In Kennedy v. Sniffen, 23 Haw. 115, Chief Justice 
Robertson, speaking of the general exception to the deci- 
sion and judgment, uses the following language, at page 
118: “Under the exceptions to the decision and judgment 
counsel for the defendant raise the point that the plaintiff 
failed to prove that he had presented his claim to the 
administratrix within six months from the date of the 
notice to creditors, and that the claim had been rejected 
and action brought thereon within two months thereafter 
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as required by statute. The record does not show that 
this point was raised in the court below and it is admitted 
that it was not raised there. Counsel for plaintiff con- 
tends that the point may not be raised for the first time 
in this court. The defendant made no motion for judg- 
ment, nor for a new trial, and the exception to the de- 
cision was a general one. In McCandless v. Honolulu 
Plantation Co., 19 Haw. 239, 242, quoted with approval in 
Ripley & Davis v. Kapiolani Estate, 22 Haw. 507, 509, it 
was held that such an exception in a jury-waived case is 
too general to bring to this court a question of law which 
has not been called to the attention of the court below. 
This is in accordance with the well settled general rule 
that questions not properly reserved for review in the trial 
court will not be noticed on appeal. See 3 C. J. 689. There 
are some exceptions to this rule, one being that since the 
reason for the rule is to give an opportunity to avoid the 
effect of an objection, the rule does not apply where that 
could not have been done even though the point had 
seasonably been raised. 3 C. J. 740. In Territory v. 
Puahi, 18 Haw. 649, 655, the court noted that certain evi- 
dence could readily have been supplied had the objection 
been raised at the trial. New points, within the scope of 
the exception, may be presented. In Kalaeokekoi v. Wai- 
luku Sugar Company, 18 Haw. 380, 385, the appellant at 
the suggestion of the court, urged a new ground in sup- 
port of his exception to the granting of a non-suit. And 
in Godfrey v. Rowland, 17 Haw. 577, 585, the appellee 
was permitted to present a new ground in support of the 
judgment, the opposite party not having been misled at 
the trial by reason of the omission to there assert the 
point. In the case at bar, the plaintiff was not induced 
to withhold evidence because of the conduct of the de- 
fendant, and it does not clearly appear whether the plain- 
tiff was able to prove that the claim was duly presented to 
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the administratrix, and that the action was brought upon 
its rejection within the time allowed by statute. If the 
plaintiff is able to make the proof he will have an oppor- 
tunity to do so upon another trial, while if he is unable 
to do so, he is not entitled to recover and ought not to 
complain at the reversal of the judgment. The rule as to 
the necessity of raising a question in the trial court can- 
not well be applied where the point is one which the party 
may not waive. Such is the case here. That the claim 
was rejected and action thereon commenced within two 
months were material facts to be alleged and proved in 
order to establish the plaintiff’s right to recover.” 

The reasoning advanced in the above authority is ap- 
plicable to the case at bar. In order to sustain the judg- 
ment of the court below an appellate court must be satis- 
fied that the lower court had both jurisdiction of the par- 
ties and the subject-matter. The prevailing party in the 
court below cannot complain because the appellant failed 
to urge either of these objections in the court below. 
There are many cases where appellate courts review errors 
of this nature, though not assigned. 

In 2 Ency. Pl. & Pr. 928, the following rule appears: 
“Fundamental errors.——But although the court is not 
obliged to examine errors not assigned, generally it is per- 
missible for it to do so in its discretion; and it usually 
does review jurisdictional and other fundamental errors 
apparent on the face of the record, though not assigned.” 

For the foregoing reasons I am of the opinion that the 
judgment should be reversed. 
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Rart20aps—operation—respective rights and duties of railroads and 
travelers at street crossings. 


Travelers upon a common highway which crosses a railroad 
upon the same level, and the railroad company running a train, 
have mutual and reciprocal duties and obligations; and, although 
the train has the right of way, the same degree of care and dili- 
gence in avoiding a collision is required from each of them. 


SamE—same—same. 


That right does not, therefore, impose upon such a traveler the 
whole duty of avoiding a collision, but is accompanied with and 
conditioned upon the duty of the train to give due and timely 
warning of its approach. 

SaME—same—same. 


The degree of diligence to be used on either side is such as a 
prudent man would exercise under the circumstances of the case 
in endeavoring fairly to perform his duty. 

SaAME—same—accidents at crossings—signals. 


Trains crossing public highways must give due and timely, in 
other words, reasonably adequate, warning of their approach. 
Failure to do so is negligence, 

SaME—same—same—contributory negligence of traveler. 


Where a traveler upon a public highway upon approaching a 
railroad crossing looks and listens when looking and when listen- 
ing may have been effective, his subsequent failure upon reaching 
the crossing to stop and wait for a train which had just passed 
to recede sufficiently to afford him an unobstructed view of the 
railroad’s right of way and to satisfy himself that a train is not 
approaching the crossing in the opposite direction does not con- 
stitute negligence as a matter of law. It is a question of fact 
for the jury. 
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This is an action brought by the plaintiff for damages 
sustained by him by reason of the death of his wife and 
injuries to his automobile caused by the alleged negli- 
gence of the defendant railroad compatiy. 

Paragraph II of plaintiff’s complaint is as follows: 

“That on the 19th day of April, 1922, the said defend- 
ant, while operating, through its agents and servants, a 
certain train of railway cars owned by it and propelled 
by steam as aforesaid, between Puuloa aforesaid and Ho- 
nolulu aforesaid, and at the intersection of said right-of- 
way of said defendant with that certain public highway, 
in the City and County of Honolulu, known as and 
called Puuhale Street, then and there wantonly and negli- 
gently, through its agents and servants, drove and pro- 
pelled its engine and train upon and against plaintiff and 
Mary F. Andrade, then the lawful wife of plaintiff, while 
said plaintiff and his said wife, lawfully proceeding along 
said Puuhale Street, were, in the exercise of due care, 
crossing said right-of-way, and, without first sounding 
any adequate alarm or giving any adequate signal or 
warning of the approach of said engine and train, struck 
the automobile owned by plaintiff in which the plaintiff 
and his. said wife were riding, crushing and destroying 
same, painfully wounding plaintiff, and striking the said 
Mary F. Andrade, plaintiff’s said wife, with such force as 
to cause her instantaneous death.” 

At the conclusion of plaintiff’s case the trial court 
granted an involuntary nonsuit upon the ground that the 
only reasonable inference of which the evidence was 
capable was that plaintiff’s negligence was the direct and 
proximate cause of the death of plaintiff’s wife and injury 
to his automobile. The alleged negligence of the defend- 
ant was not passed upon. 

Plaintiff prosecuted error. The parties shall be re- 
ferred to herein by the same terms as applied below. 

The assignments of error present the single question 
of whether or not plaintiff made out a prima facie case 
of negligence upon the part of defendant and if so 
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whether, even though the defendant may have been negli- 
gent, the plaintiff was also guilty of negligence directly 
and proximately contributing to the wrong complained of. 
This determination rests solely upon the evidence adduced 
by plaintiff, which not only must be conceded to be true, 
but to it must be accorded every reasonable inference in 
plaintiff’s favor of which the same is capable. 4 C. J., 
title “Appeal and Error,” Sec. 2707, p. 763. 

A resume of the evidence adduced is in order. 

It is undisputed that at the time alleged the defendant 
maintained and operated a steam railroad on the island of 
Oahu between Honolulu and Kahuku and that the plain- 
tiff’s wife was killed and his automobile wrecked in a col- 
lision between his automobile and a train of the defendant 
at the intersection of the company’s right of way and 
Puuhale street, a public highway in Kalihi. 

Kalihi is one of the districts of which Honolulu is 
composed, the portion with which we are concerned lying 
between King street and the sea and northerly of Wai- 
pilopilo street which runs westerly from King street. The 
streets in the district to the northerly of Waipilopilo 
street and parallel to it are Kalihi, Mokauea and Puuhale 
streets, in the order named. Defendant’s right of way 
passes through the district. Waipilopilo street ends at 
the railroad. Mokauea street intersects the defendant’s 
right of way but the latter marks the limitation of traffic 
westerly on that street. Kalihi street is used only for a 
couple of hundred feet below the tracks. Between the 
right of way and the sea and running north and south are 
streets intersecting Puuhale street and tapping the terri- 
tory below the ends of Kalihi street and Mokauea street. 

Puuhale street is one of the important streets, if not 
the most important, in Kalihi. It is the first street of 
Honolulu proper that the railroad crosses coming into 
town. It leads to the Kalihi receiving station where it 
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turns to the left and goes to the sea. It is the only street 
in Kalihi of those named that gives access to the sea 
beach. Immediately adjacent to Puuhale street and be- 
tween King street and defendant’s right of way is very 
thickly populated. Below the right of way that is toward 
the sea it is not so thickly populated. On the street itself 
there is but one house. Off the street, however, there are 
a lot of houses; there are some pig jobbers, men raising 
pigs and poultry, and fishermen’s camps. There are also a 
crematory, salt works and slaughter-houses. The traffic 
on Puuhale street is very heavy. Besides the use of the 
crossing made by the people living or working between the 
right of way and the sea many others use it when resort- 
ing to the Kalihi receiving station and the other places 
named. The number of pedestrians crossing the right of 
way at Puuhale street was estimated variously at 10 to 40 
per hour and it was said that many trucks and automo- 
biles cross also. 

Defendant’s right of way runs northwest and south- 
east. The north angle of its intersection with Puuhale 
street is about 10 degrees less than a right angle. At a 
distance of about 1187 feet northwest from the intersec- 
tion the right of way curves flatly to the left. To a 
pedestrian on the street between the prison building here- 
jnafter referred to and the intersection the extreme point 
of visibility of trains on the right of way to the north- 
westerly, measured along the middle line thereof, is 5446 
feet from the intersection and may be determined by pro- 
longing northwesterly a line drawn from Puuhale street 
touching the southwest end of the bleachers in the prison 
yard, more particularly hereinafter located, and crossing 
the middle line of said right of way about 750 feet from 
said intersection. Puuhale street at the intersection is 
25 feet wide, the right of way 40 feet wide. The right of 
way has two tracks, one approximately in the middle and 
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18 feet from the easterly line of the right of way, the 
other between it and the westerly side of the right of way. 
Whether each track is used for trains going both ways or 
only one way, or whether one is a main track and the 
other an extra track does not appear. As far as the rec- 
ord discloses, the approaches of both the right of way 
and Puuhale street to the intersection are level except 
that some 300 feet northwesterly from the intersection 
the grade of the right of way drops to meet the level of 
the rice fields beyond. At the intersection the company 
maintains a “stop, look and listen” sign and a device con- 
sisting of a bell and pendulum which are automatically 
set in motion by trains traveling over either track when 
within about 1000 feet of and on either side of the inter- 
section and both when approaching toward and receding 
from the intersection. The former is on the north corner; 
the latter on the south corner of the intersection. There 
are no safety gates to stop traffic over the crossing when 
trains are passing nor does the company maintain there 
any flagman to warn travelers of the approach or passing 
of trains to and over the intersection. 

Permanent structures in the prison premises adjoin- 
ing the northwesterly side of Puuhale street, bougain- 
villea vines and trees prevent train crews on trains com- 
ing from the northwesterly on the one hand and travelers 
approaching the crossing on Puuhale street from the 
easterly from having free and unobstructed views of each 
other. This may be best appreciated by a description of 
the northwesterly side of Puuhale street. The Oahu 
prison premises occupy the northwesterly side of Puuhale 
street between Queen street and the railroad’s right of 
way. Queen street is the first street easterly of and 
parallel to the company’s right of way. The prison 
proper, a rectangular building, occupies the southwest cor- 


ner of Queen and Puuhale streets. Its longest side runs 
25 
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parallel to and 50 feet back from the latter street. This 
building is 400 feet long and 212 feet wide. There is a 
fence running from the south corner of the prison along 
the line of its southwesterly wall to Puuhale street, the 
point of intersection of this fence with Puuhale street 
being 287 feet from the intersection of the street and the 
company’s right of way. Below the prison building is 
the prison yard inclosed by the fence before referred to 
running from the south corner of the prison to Puuhale 
street and a fence along Puuhale street and along the 
easterly line of the right of way. The Puuhale street 
fence is covered more or less with bougainvillea vines. 
Along the northeasterly side of the right of way near the 
intersection are four or five algaroba trees six or seven 
feet high. Within the prison yard are a warehouse, base- 
ball bleachers and a band stand. The bleachers are about 
75 feet long and the warehouse 100 feet long. Both lie 
along their greatest length parallel to Puuhale street, the 
former being about 300 feet from Puuhale street and 120 
feet northeasterly of the right of way, the latter 85 feet 
further to the rear and about 110 feet northeasterly of 
the right of way. The band stand is of the usual size and 
abuts the right of way 185 feet from Puuhale street. A 
person walking down Puuhale street from Queen street 
toward the railroad tracks, if observing to his right, 
would first locate the company’s right of way to the 
northwesterly when about 312 feet from the intersection 
and 10 feet back from the short fence running from the 
south corner of the prison. The bleachers and warehouse, 
however, confine the angle of vision so that provided one 
could see through the bleachers and past the southerly 
corner of the warehouse which would mark the extreme 
view to the right 675 feet of the right of way to the 
northwesterly of the intersection would be visible. If the 
southwesterly corner of the bleachers marks the extreme 
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view to the right, the right of way subject to view would 
be about 100 feet shorter. From here down to the inter- 
section observation is intermittently interrupted by inter- 
vening bougainvillea vine on the prison fence. There are 
but three open spaces in the bougainvillea vine through 
which a pedestrian may obtain a clear and unobstructed 
view to the northwest which, for the purposes of subse- 
quent reference, may be identified by number in the order 
found, the first 12 to 15 feet long, the second 70 feet long 
and the third 60 feet long, the middle points of which are 
respectively 275, 175 and 80 feet from the intersection. 
At the first opening the bleachers and warehouse still con- 
fine the scope of observation but the angle of vision has 
broadened, the right of way from the intersection being 
visible for about 700 feet from the intersection. At the 
second opening the warehouse and bleachers are practi- 
cally opposite the observer and the angle of vision is 
almost a right angle to Puuhale street, thus affording 
observation of a train within 5446 feet northwesterly of 
the intersection, further view of the train along the right 
of way being obscured by trees and shrubbery. Similar 
observation may be made from the third opening. From 
the third opening to the intersection bougainvillea vines 
prevent observation of the company’s right of way to the 
observer’s right. An occupant of an automobile 20 feet 
from the upper track and 2 feet back from the south 
corner of the prison yard, while unable to see the railroad 
tracks, could observe the approach of a train from the 
northwest when some 300 to 400 feet from the intersec- 
tion. A pedestrian emerging into the intersection and 
when 5 feet above the track can see the railroad tracks 
for a distance of about 1400 feet. 

It was daylight when the accident happened. The 
plaintiff was driving a 5-passenger 6-cylinder Buick down 
Puuhale street toward the right of way on his way to the 
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Kalihi receiving station below. The car was a left-hand 
drive. The plaintiff’s wife sat to his right and the latter’s 
sister and her child sat in the rear. While passing the 
Puuhale street entrance to the jail, which is some 400 
feet above the railroad crossing, the plaintiff heard the 
whistle of a locomotive to the left coming from the south- 
east, the direction of town. He thereupon slowed his 
automobile down to less than 12 miles per hour. While 
passing the second clear space which the plaintiff esti- 
mated to be about 150 feet from the railroad tracks, he 
looked to the right to see whether or not there was any 
train and there was none in sight. Arriving at a point 
about 20 feet from the upper track the plaintiff brought 
his machine to a standstill, disengaging the gears, but per- 
mitting the motor to run. After the train from the south- 
east had passed the crossing and had receded about 100 
feet northwesterly therefrom plaintiff started forward on 
his low gear to continue down Puuhale street and across 
the tracks of the company. When about 8 or 10 feet from 
the tracks he looked both ways and seeing only the reced- 
ing train some 150 feet away to the northwest, proceeded 
across the tracks giving his undivided attention thereafter 
to the latter on account of the bumpy condition of the 
crossing. While passing over the lower track a train from 
the northwest bound toward the southeast struck the 
automobile carrying it some 300 to 400 feet before the 
train came to a standstill. The plaintiff was familiar with 
this crossing, having previously for about seven months 
used Puuhale street twice a week to go to the Kalihi 
receiving station, nearly always at about the same time 
as the time of the accident or a little later. He knew 
there were two tracks and had seen trains on both but not 
together and never passing each other at the crossing. 
Plaintiff had seen trains on the tracks with the automatic 
signal indicating their approach and knew that as soon as 
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the signal rang the train was within a short distance of 
Puuhale street. Plaintiff explained his failure to see the 
southeast bound train when he looked to the northwesterly 
when 8 or 10 feet from the upper track by saying that the 
train bound southeast must have been hidden by the 
northwest bound train on the curve; that the train bound 
northwest, the band stand and trees on defendant’s right 
of way obstructed his view. When the plaintiff started 
across the tracks of the defendant the bell was still ring- 
ing and the pendulum swinging. His eyesight and hear- 
ing were good. He estimated that a half to a minute and 
a half elapsed from the time that he looked to the right 
at the second opening in the fence on the westerly side of 
Puuhale street and the time that he was struck by the 
train. He admits that he did not look through a 50 foot 
opening to his right which apparently was the third open- 
ing on the northwesterly side of Puuhale street. 

The evidence tended to show that the bell of the train 
bound northwesterly was sounding as it passed but the 
train from the northwesterly neither sounded a bell nor 
blew a whistle, and that there were no safety gates at the 
crossing nor flagman to warn travelers of approaching 
trains. The evidence tended further to show that the 
intersection at which the accident happened is between 
the terminus of the railroad in Honolulu and the first 
station known as Puuloa on the westerly. That the dis- 
tance from Puuloa to Honolulu is six miles and, according 
to the company’s time-table, the train should haye left 
Puuloa at 5:15 P. M., to arrive at Honolulu at 5:27 P. M. 
The conductor’s schedule disclosed that this train was a 
minute late in leaving Puuloa. Witnesses testified that at 
the time of the accident the train was traveling at a rate 
of from 40 to 45 miles per hour. 

The first question that must be determined is whether 
the defendant was negligent in the operation of the train 
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which came in collision with the plaintiff’s automobile. 
If the defendant was not negligent, obviously the question 
of contributory negligence does not arise. 

Negligence involves the invasion of the legal rights of 
another or a breach of duty that one owes such other in 
respect to such rights. From the status sustained by each 
of the parties hereto and their legal relation to each other 
there arose by implication of law certain mutual and 
reciprocal rights and duties. The rights and duties of the 
respective parties hereto must be measured by the status 
which they respectively sustained as persons lawfully 
using a public highway. These respective rights and duties 
are best expressed in the case of Continental Improvement 
Co. v. Stead, 95 U. S. 161, 164. “If a railroad crosses a 
common road on the same level, those travelling on either 
have a legal right to pass over the point of crossing, and 
to require due care on the part of those travelling on the 
other, to avoid a collision. Of course, these mutual rights 
have respect to other relative rights subsisting between 
the parties. From the character and momentum of a 
railroad train, and the requirements of public travel by 
means thereof, it cannot be expected that it shall stop and 
give precedence to an approaching wagon to make the 
crossing first: it is the duty of the wagon to wait for the 
train. The train has the preference and right of way. 
But it is bound to give due warning of its approach, so 
that the wagon may stop and allow it to pass, and to use 
every exertion to stop if the wagon is inevitably in the 
way. Such warning must be reasonable and timely. But 
what is reasonable and timely warning may depend on 
many circumstances. * * * On the other hand, those who 
are crossing a railroad track are bound to exercise ordi- 
nary care and diligence to ascertain whether a train is 
approaching. * * * The obligations, rights, and duties of 
railroads and travellers upon intersecting highways are 
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mutual and reciprocal, and * * * no greater degree of care 
is required of the one than of the other. For, conceding 
that the railway train has the right of precedence of cross- 
ing, the parties are still on equal terms as to the exercise 
of care and diligence in regard to their relative duties. 
The right of precedence referred to does not impose upon 
the wagon the whole duty of avoiding a collision. It is 
accompanied with, and conditioned upon, the duty of the 
train to give due and timely warning of approach. The 
duty of the wagon to yield precedence is based upon this 
condition. Both parties are charged with the mutual duty 
of keeping a careful lookout for danger; and the degree of 
diligence to be exercised on either side is such as a pru- 
dent man would exercise under the circumstances of the 
case in endeavoring fairly to perform his duty. * * * The 
mistake of the defendant’s counsel consists in seeking to 
impose upon the wagon too exclusively the duty of avoid- 
ing collision, and to relieve the train too entirely from 
responsibility in the matter. Railway companies cannot 
expect this immunity so long as their tracks cross the 
highways of the country upon the same level. The people 
have the same right to travel on the ordinary highways 
as the railway companies have to run trains on the rail- 
roads.” 

A “due and timely warning” is one which is reason- 
ably adequate to effect the purpose which its exercise is 
designed to accomplish. 

That in the instant case the vehicle involved was an 
automobile and not a wagon does not alter the situation 
further than the character of the vehicle and its adapta- 
bility to diligence on the part of the driver affects the 
question of due care. 

What is a reasonably adequate warning depends upon 
the individual circumstances of each particular case, and 
whether a warning is reasonably adequate must be deter- 
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mined by the test of what warning a reasonably prudent 
person would give under similar circumstances. Negli- 
gence is defined as that failure to do what reasonable and 
prudent persons would have ordinarily done under the 
circumstances of the situation, or doing what reasonable 
and prudent persons under the existing circumstances 
would not have done. Similarly expressed, it is a failure 
to exercise due care. What might amount to due care 
under some circumstances, however, might constitute neg- 
ligence under others. Neither the Territory nor the city 
and county has prescribed the character of warning that 
should be employed by steam railroads crossing public 
highways to notify persons lawfully using the highway of 
their approach, so that the adequacy of the warning 
employed in the instant case must be determined by the 
conditions existing at the particular crossing at which 
the accident happened together with all the other sur- 
rounding circumstances of the case. 

Obviously, natural conditions that may increase the 
dangers at the crossing correspondingly increase the de- 
gree of care which must be exercised by railroad com- 
panies in giving warning of the approach of their trains 
such as permanent and temporary obstructions to mutual 
observation. 

“The speed of a train at a crossing should not be so 
great as to render unavailing the warning of its whistle 
and bell; and this caution is especially applicable when 
their sound is obstructed by winds and other noises, and 
when intervening objects prevent those who are approach- 
ing the railroad from seeing a coming train.” Contt- 
nental Improvement Co. v. Stead, supra. 

Another condition that may increase the degree of 
care which must be observed is traffic over the crossing 
rendering it extra hazardous. 

“The doctrine with reference to injuries to those 
crossing the track of a railway, where the right to cross 
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exists, is that the company must use such reasonable care 
and precaution as ordinary prudence would indicate. 
This vigilance and care must be greater at crossings in a 
populous town or city than at ordinary crossings in the 
country; so what is reasonable care and prudence must 
depend on the facts of each case.” Central Passenger Ry. 
Co. v. Kuhn, 86 Ky. 578, 589. 

Moreover, the rate of speed may affect the adequacy 
of the warning. The efficient performance of the business 
of carriage of passengers and freight for hire by steam 
railroads requires rapid transportation. While trains 
have a preferential right at crossings, that right is not 
absolute and does not absolve those in charge of trains 
from exercising due care. With increased speed the degree 
of care required in giving warning of approaching trains 
correspondingly increases. Where a railroad company 
desires to maintain a high rate of speed while traveling 
across public highways it should give warnings that such 
speed reasonably demands. 

On the other hand, the traveler upon highways inter- 
sected by railroads must observe care which is commen- 
surate with the danger involved. Railroad tracks are 
places of danger. Trains have a preferential right of way 
at such crossings, hence a traveler approaching the cross- 
ing must utilize his senses and advise himself of the 
approach of trains. Railroad Co. v. Houston, 95 U. S. 
697, 702; Schofield v. Chicago & St. Paul Railway Co., 
114 U. S. 615; Northern Pacific Railroad v. Freeman, 
174 U.S. 379. 

He must look and he must listen. And he must look 
and he must listen when looking and when listening are 
effective. Winter vy. N. Y. & L. B. R. R. Co., 66 N. J. L. 
677, 679; Central of Georgia Ry. Co. v. Forshee, 27 So. 
(Ala.) 1006. 

And similarly, as in the case of those in charge of 
trains, the degree of care to be exercised in looking and 
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in listening correspondingly lessens or increases accord- 
ingly as the view is free and open or is temporarily or 
permanently obstructed. 

In the instant case it appears from the evidence that 
the train involved in the accident was traveling at from 
40 to 45 miles an hour at the time it crossed Puuhale 
street. Two witnesses gave negative evidence to the effect 
that they did not hear either bell or whistle. This evi- 
dence was sufficient, however, to sustain a finding that 
neither was sounded. Duffy v. The Chicago & North- 
western Railway Company, 32 Wis. 274, 275. 

The only warning given of the approach of the train 
from the northwest was the automatic device which 
impartially heralded both the approach and departure of 
trains in either direction, on either track, on either side of 
the intersection. An element of adequacy is certainty. 
Whether while traveling at a rate of speed of from 40 to 
45 miles an hour it was negligence to omit to sound whis- 
tle or bell and rely upon the signal device at the corner 
was a question of fact for the jury under all the circum- 
stances of the case. If the warning employed was not 
reasonably adequate in view of the speed of the train and 
such permanent or temporary obstructions as existed at 
or immediately adjacent to the crossing, then plaintiff 
made out a prima facie case of negligence on the part of 
the defendant. We cannot say as a matter of law that 
the defendant was free from negligence. Whether it was 
guilty of negligence should have been submitted to the 
jury. Nor can we say as a matter of law that the plaintiff 
was guilty of negligence directly contributing to the 
wrong complained of. 

Whether he looked and listened when looking and lis- 
tening were effective was a question of fact for the jury. 
He listened for the entire time he was below the prison 
building and while approaching the right of way. He 
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looked when obstructions gave way to an unobstructed 
view of over a mile to his right. No train coming from 
the northwest was then within a mile of the intersection. 
At the rate of speed at which he was traveling the time 
required in traversing the 175 feet to the intersection and 
in crossing the right of way, including the momentary 
stop to allow the train from the southeast to pass, could 
consume but a short time. The plaintiff placed it from a 
half a minute to a minute and a half. When emerging 
upon the right of way he again looked and listened. No 
train was visible from the northwest nor was there smoke 
or noise indicating its approach. The agitation of the 
automatic signal was consistent with the presence of the 
train from the southeast which had just passed the cross- 
ing. We cannot say as a matter of law that the plaintiff 
was negligent in not stopping and waiting until the train 
which had just passed had sufficiently receded to afford 
him an unobstructed view of the right of way of defendant 
to the northwest. He had a right to rely to some extent 
upon what his senses had assured him in looking and 
listening prior to emerging into the right of way. If his 
view to the right from the second opening was effective, 
and if his conduct thereafter up to the time of the col- 
lision was such as one might expect of an ordinarily care- 
ful and prudent man, then the plaintiff was not negligent. 

This is not a case of an automobile driver making a 
dash over a grade crossing as in New York Cent. Ete. v. 
Maidment, 168 Fed. 21, and Brommer v. Pennsylvania R. 
Co., 179 Fed. 577, cases cited by defendant. Nor do the 
former decisions of this court permit the adoption of the 
minority rule obtaining in Pennsylvania and elsewhere 
that a plaintiff is negligent as a matter of law in every 
case if he does not stop, look and listen before crossing a 
railroad track, enunciated in Pennsylvania Railroad Co. 
v. Beale, 73 Pa. St. 504; Reading and Columbia R. R. Co. 
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v. Ritchie, 102 Pa. St. 425, and apparently followed by the 
United States circuit court of appeals for the third circuit 
in the Maidment and Brommer cases, and Philadelphia & 
R. Ry. Co. v. Le Barr, 265 Fed. 129. To so hold would, in 
our opinion, be an unwarranted interference with the 
province of the jury. Unquestionably a driver of an auto- 
mobile who without any previous opportunity of observa- 
tion, or having such opportunity and failing to exercise 
it, proceeds to cross a double track railroad crossing with- 
out stopping and waiting for a passing train to recede 
sufficiently to permit a ciear and unobstructed view of 
trains coming in the opposite direction may, under certain 
circumstances, be guilty of negligence in failing so to do, 
and if as a result of such omission he is injured, he would 
not be entitled to recover. But this is not such a case. 
Here the plaintiff did not “make chance instead of stop- 
ping and looking” the guaranty of his safety. He looked 
and listened at a time and place when looking and when 
listening may have been effective. His conduct when 
emerging into the defendant’s right of way should not be 
considered to the exclusion of his previous acts. To do so 
would be both unfair and unreasonable. There are many 
other factors to be considered in determining whether or 
not he exercised due care. 

The involuntary nonsuit was improperly granted. 

Plaintiff’s exception to the granting of the nonsuit is 
sustained and the cause remanded for a new trial. 

W. B. Lymer (Watson & Lymer on the briefs) for 
plaintiff in error. 

A. E. Steadman (Frear, Prosser, Anderson & Mars 
on the briefs) for defendant in error. 


TER. v. KITAHARA, 27 Haw. 397. 397 
Syllabus, 


TERRITORY v. K. KITAHARA. 
No. 1482. 


Error TO Circuit Court Seconp CIRCUIT., 
Hon. D. H. CASE, JUDGE. 


SUBMITTED JUNE 7, 1923. Decmwwep Avaust 28, 1923. 
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CourTS—jurisdiction—violations of National Prohibition Act. 


Under the Act of Congress of November 23, 1921, supplement- 
ing the National Pronibition Act, a circuit court of this Territory 
has jurisdiction on indictments found by a grand jury drawn and 
impanelled within the circuit for offenses involving violations of 
the National Prohibition Act. 


OPINION OF THE COURT BY LINDSAY, J. 


The plaintiff in error was indicted by the grand jury 
of the second circuit for an alleged violation of the 
National Prohibition Act. To the indictment defendant 
interposed a motion to quash, a plea in abatement and a 
demurrer, all of which were overruled by the trial court. 
Upon a trial by jury defendant was found guilty and has 
brought error to this court. 

The errors assigned are that the trial court erred (1) 
in refusing to grant defendant’s motion to quash, (2) in 
failing to sustain defendant’s plea in abatement and (3) 
in overruling defendant’s demurrer. In support of his 
contention that the trial court erred as aforesaid it is 
argued by plaintiff in error that it is apparent from the 
indictment that the defendant is charged with a violation 
of the National Prohibition Act, and that the charge 
did not set forth any crime against the laws of the Terri- 
tory of Hawaii. In other words, the contention of de- 
fendant is that, notwithstanding the Act of Congress of 
November 23, 1921, supplementing the National Prohibi- 
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tion Act, which confers jurisdiction upon the courts of 
the Territory of Hawaii to enforce the National Prohibi- 
tion Act within this Territory, the second circuit court 
had no jurisdiction in the case at bar, because the indict- 
ment was found, not by a grand jury drawn by the 
United States marshal, but by a grand jury drawn and 
impanelled in the second circuit. 

The subject of the jurisdiction of the courts of this 
Territory to try cases involving violations of the National 
Prohibition Act has been thoroughly discussed by this 
court in Jn re Abreu, 27 Haw. 237, in which we held that: 
“In conferring jurisdiction over violations of the Prohibi- 
tion Act on ‘the courts of the Territory of Hawaii,’ Con- 
gress must clearly have intended that that jurisdiction 
should be exercised by the appropriate courts of the 
Territory in the usual manner in which similar juris- 
diction is exercised by them and with the machinery at 
their command. No new machinery for the purpose was 
created by the Act of Congress.” 

Finding no error in the record the judgment of the 
circuit court is affirmed. 

E. Murphy for plaintiff in error. 

E. R. Bevins, County Attorney of Maui, and Wendell F. 
Crockett, Deputy County Attorney of Maui, for the Terri- 
tory. 
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TERRITORY v. I. HIGASHIGUCHI. 
No. 1481. 


Error TO CIRCUIT COURT SECOND CIRCUIT. 
Hon. D. H. CASE, JUDGE. 


SUBMITTED JUNE 7, 1923. DecmeD Avsust 28, 1923. 
PETERS, C. J., PERRY AND LINDSAY, JJ. 


Per Curiam: The facts in this case are identical to 
those in Ter. v. Kitahara, ante p. 397, and in keeping with 


our holding in that case the judgment of the circuit 
court herein is affirmed. 


E. Murphy for plaintiff. 
E. R. Bevins, County Attorney of Maui, and Wendell 


F. Crockett, Deputy County Attorney of Maui, for the 
Territory. 


M. SAIKI AND T. MATSUMOTO v. LEE SING. 
No. 1417. 


EXCEPTIONS FROM CIRCUIT COURT FIRST CIRCUIT. 
Hon. J. T. DEBOLT, JUDGE. 


SUBMITTED May 29, 1923. Deomep Avaust 28, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


APPEAL AND ERRoR—esxceptions. 
Objections not raised in the court below cannot be raised for 
the first time on appeal. 
ConTRACTS—Duilding contract—departure from terms—waiver. 


A provision in a building contract that no alterations shall 
be made in the work except upon the written order of the owner 
may be waived by the parties. 
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TrraL—misconduct of counsel. 


During the progress of the trial of an action seeking to recover 
for the erection of a building counsel for plaintiffs requested 
permission to cut through the floor and dig about the building 
for the purpose of demonstrating some of the claims of plaintiffs 
with regard to the nature of the work done. Upon the objection 
of defendant to this request the trial court ordered the request 
to be stricken from the record and instructed the jury to entirely 
disregard the request and the remarks of counsel in relation 
thereto. Held, that the conduct of counsel in making such 
request was not so prejudicial to the rights of defendant as to 
warrant this court’s setting the verdict of the jury aside. 


OPINION OF THE COURT BY LINDSAY, J. 


This was an action in assumpsit brought by plaintiffs 
to recover the sum of $9079, the amended complaint 
alleging that, within eighteen months prior to the com- 
mencement of this action, plaintiffs furnished labor and 
material to defendant the reasonable value of which was 
$18,552.07 less certain allowances; that the said sum of 
$18,552.07 is represented by the items of a contract be- 
tween the parties and by certain extra or additional 
charges for labor and materials ordered by defendant in 
and about the building of a theatre building by plain- 
tiffs for defendant; that on account of said sum of 
$18,552.07 defendant has paid and been credited with 
by plaintiffs certain sums and allowances leaving due 
and owing by defendant to plaintiffs $9278.32 but that 
plaintiffs have sued upon and are willing to accept the 
sum of $9079 in full settlement of their claim. 

The case was tried before a jury which returned a 
verdict in favor of plaintiffs for $8579. Defendant has 
brought the case here on exceptions which lie to the trial 
court’s rulings on the admission of evidence, in refusing 
to strike certain evidence introduced on behalf of plain- 
liffs, in giving the jury certain instructions on behalf of 
plaintiffs, in refusing to give the jury a certain instruc- 
tion requested by defendant, in entering judgment on the 
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verdict of the jury, and in overruling defendant’s motion 
for a new trial. 

From the evidence it appears that defendant and 
plaintiffs on February 16, 1920, entered into an agrec- 
ment under the terms of which the defendant agreed to 
provide all materials for the construction of the building 
in question in accordance with the plans and specifica- 
tions prepared by one Chang Chan, an architect, also all 
materials for wiring said building and for the installation 
of an electric system therein. The plaintiffs, on their 
part, agreed to. furnish all the labor required for the 
erection of the building and the installation of the electric 
system for the sum of $4250. The building as originally 
planned was to be a one-story structure about eighty- 
nine feet long by sixty-seven feet wide, the front to be of 
concrete and the side and rear walls to be of corrugated 
iron. Plaintiffs had practically completed the work con- 
templated in the original plans when, owing to certain 
objections by the building authorities, a new architect, 
Mr. H. L. Kerr, was employed by the defendant to change 
the plans so as to meet these objections. The change 
thus made was to turn the building into a stone one, and 
the building as finally completed was of that material. 
The building was also lengthened ten feet in the rear and 
raised four feet in height and a balcony or gallery put in, 
the raise of four feet applying to the whole length of the 
building on all sides, and many other changes were made. 
Mr. Kerr testified that although he was not officially 
engaged to superintend the erection of the building, he 
“kept his eye” on the work, visiting it three or four times 
a week throughout the construction and that the build- 
ing was finished by plaintiffs in good workmanlike 
manner. 

The first exception relied on by appellant (Exception 


2) is that “The Court erred in admitting over objection 
26 
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a certain list identified by the witness Kerr as being a 
correct statement of the extras sued on, the list being 
plaintiffs’ Exhibit ‘G’.” 

The witness Kerr, after having testified to various and 
sundry changes made to the building as originally 
planned, was shown a paper purporting to contain a list 
of changes and extras in the building. On the bottom 
of this paper was written “O. K. H. L. Kerr.” Mr. Kerr 
testified that the signature was his and that he had gone 
over and checked the items contained in said list shortly 
after the completion of the building. He was then asked 
by counsel for plaintiffs: “Q Can you state now whether 
the list which I have in my hand now is a full list and 
correctly represents all of the work that was done, to 
your knowledge, on this building, after your employment, 
and whether or not it includes any work which was not 
done?” Counsel for defendant objected to the question 
“as incompetent, irrelevant and immaterial, on the 
ground there is no showing yet that the witness is in 
position to state whether all this work was done or not, 
and no showing as yet that the witness is qualified to 
speak as to the work having actually been done.” The 
court then asked the witness: “Referring to the list that 
Judge Lymer showed you, can you say whether or not 
that corresponded to the work actually performed upon 
the building at that time? A That took in all the 
changes that had been completed when the building was 
completed and had been taken over.” The court then 
overruled the objection, to which ruling counsel for de- 
fendant excepted. The list was then offered and received 
in evidence as plaintiffs’ Exhibit “G” without objection 
on the part of defendant, hence the exception now urged 
that the court erred in admitting said list is not well 
taken for, as has been repeatedly held by this court, ob- 
jections which have not been saved in the court below 
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cannot be raised for the first time on appeal. Stanley v. 
Akoi, 12 Haw. 344, 347; Fraga v. Portuguese Mut. Ben. 
Soc., 10 Haw. 128; Jaukea v. Cummings, 9 Haw. 558. 

The next exception urged is that the court erred in 
refusing to grant defendant’s motion to strike plaintiffs’ 
Exhibit “G,” the evidence showing the exhibit to be a 
copy made from other documents (Exception 5). 

One of the plaintiffs, Mr. Saiki, had testified that the 
extra work for which plaintiffs were seeking compensa- 
tion had been performed under the orders of defendant. 
Saiki was then shown plaintiffs’ Exhibit “G” and asked 
what it was. He answered that it was a copy of the 
original of his records signed by the architect Kerr. Wit- 
ness said he gave it to Kerr to be signed. He was then 
asked, “Q Who made up the list of all these items, who 
furnished the data and made up this list? A These items 
were taken from a similar memorandum book and put on 
that sheet by Miki. Q By Miki, who is sitting here? A 
Yes. Mr. Cathcart: I move to strike Exhibit G on the 
ground first that it appears now in evidence that H. L. 
Kerr, the architect, was not employed by the defendant 
for any other purpose or any other thing except to 
approve the plans of this so-called 2d story, that is the 
plans D and E, and further that it appears that this is 
a copy of some original book of entry and not in any 
way an original entry.” 

The first ground upon which the motion to strike 
Exhibit “G” was based in the trial court is not here 
relied upon as error, the defendant relying only on the 
second ground of the motion to strike, namely, that 
Exhibit “G” is a copy of some original book of entry and 
not an original entry. As already stated, Exhibit “G” 
was received in evidence without objection on the part 
of defendant. It is apparent that the exhibit was not 
offered as an original entry but simply as a memorandum 
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which had been checked at the time by the witness Kerr 
and which Kerr had testified to as being a correct list of 
the changes that had been made. There can be no doubt 
but that it would have been competent for the witness 
Kerr to have orally testified to these changes, item by 
item, and he might have been asked to write down a list 
of the changes made, which written list would have been 
admissible in evidence. Under the circumstances, there- 
fore, Kerr having testified that he knew that all of the 
changes set forth in Exhibit “G” had been made there 
was no error in receiving the exhibit in evidence and 
the motion to strike was properly denied. 

The next error specified is that the court erred in per- 
mitting the witness Kerr to testify over objection in am- 
plification of the items contained in plaintiffs’ Exhibit 
“G” (Exception 16). 

After Exhibit “G” had been admitted in evidence, the 
witness Kerr was asked as to each item separately. “Q 
This item, ‘work on partition,’ is charged at the rate of 
$160. Can you state whether at the time you wrote 
‘O. K. H. L. Kerr’ on the bottom of that sheet, you were 
familiar with the work covered by that item? A Yes. 
Q Can you now state whether that charge, $160., when 
made and when presented to you in this bill, was then, 
in your opinion, a reasonable charge? Mr. Cathcart: 
I object to all this examination on the ground that it 
is incompetent, irrelevant and immaterial; first, that the 
contract specifies and requires all changes to be made in 
writing; that there is no evidence sufficient to show that 
there was any change made between the parties so as to 
dispense with the requirements of the contract. The 
second ground is, if the Court pleases, that it calls for the 
conclusion and opinion of the witness, and on the ground 
there is no evidence yet of when it was made; on the 
ground there is no evidence that the witness knows when 
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it was made.” The objection was overruled, counsel noted 
an exception and asked that his exception should apply 
to all of this line of examination. 

None of the foregoing objections are now urged here, 
the sole objection to the admission of the evidence of Kerr 
now urged being that the contents of Exhibit “G” should 
not have been read to the jury and that an examination 
of Kerr upon the separate items thereof constituted in 
effect a reading of the exhibit to the jury. There is no 
merit whatever to this contention. Furthermore, this ex- 
ception cannot now avail for the reason that it was not 
made in the trial court. Wong Hoon Kan v. Lui Yan, 16 
Haw. 734, 735; Territory v. Johnson, 16 Haw. 743. 

The next specification of error is that the court erred 
in refusing to grant defendant’s motion to strike certain 
portions of the testimony of the plaintiff Saiki, in par- 
ticular, that portion of said witness’ testimony regarding 
a custom to charge for using second-hand lumber (Excep- 
tion 12). 

The witness Saiki having testified to a long list of 
changes and extra work performed by plaintiffs for de- 
fendant in which list was included a charge for using 
second-hand lumber, counsel for defendant moved to 
strike all of the witness’ testimony in reference to these 
changes and extra work “on the ground, if the Court 
pleases, that there is not sufficient evidence in respect to 
these items and each one of them, and I would like the 
Court in overruling me to overrule so it will appear I 
shall have an exception to the overruling on each item, 
on the ground that it does not appear by sufficient evi- 
dence to show there has been any alteration or change 
between the parties as to the contract, so as to admit evi- 
dence of extras when they were not established in writ- 
ing, and when the price was not agreed-upon in any way.” 
The court denied the motion to strike and allowed the 
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exception of counsel to run to each of the list of items 
testified to. The record clearly shows that the only 
grounds upon which the foregoing objection was based 
were those enumerated above. No motion whatever 
appears to have been made to strike any of the evidence 
of Saiki on the ground that such evidence was in regard 
to a custom to charge for using second-hand lumber and 
such exception cannot now be considered here. 

Exception 23 is to the giving by the trial court of the 
following instruction on behalf of plaintiffs: 

“Gentlemen of the Jury, you are instructed that the 
evidence in this case has established the fact that a num- 
ber of substantial alterations and additions were made 
in the Yee Wo Theatre building, after construction 
thereon had begun, which were not covered or contem- 
plated by the original contract. You are further instructed 
that both the defendant (owner) and the plaintiffs (con- 
tractors), acquiesced in said changes being proceeded 
with, without insisting upon any authorization therefor 
in writing. 

“You are accordingly instructed that the provisions in 
the original contract to the effect that no alterations 
should be made, unless authorized in writing by the 
owner, was waived by the parties hereto as to all matters 
as to which substantial oral agreements were made. And 
you are instructed that the plaintiffs are entitled to 
compensation in the reasonable value of the labor and 
material furnished by them in their work of carrying out 
such changes or making such additions (less, of course, 
all payments heretofore made by defendant), their said 
compensation being in addition to and entirely inde- 
pendent of the compensation provided for in the original 
contract.” 

The original contract between the parties contained 
the following clause: “No alterations shall be made in 
the work except upon written order of the Owner; the 
amount to be paid by the Owner or allowed by the Con- 
tractors for such alterations to be stated in said order.” 
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Notwithstanding the foregoing provision as to written 
orders for alterations, the evidence clearly shows that 
such provision was never lived up to but that, from time 
to time, verbal orders for alterations and additions were 
given by defendant to plaintiffs. The evidence of the 
plaintiff Saiki is that all of the orders for extras and 
alterations were given to him by defendant orally and 
that it was agreed that such extras and alterations should 
be charged for at reasonable rates. A provision in 2 
building contract that no alterations shall be made in 
the work except upon written order of the owner may be 
waived (Stewart v. Spalding, 23 Haw. 502); and it con- 
clusively appearing from the evidence in this case that 
this provision had been waived by defendant, the trial 
court properly instructed the jury to that effect. The 
contention of defendant that, under the instruction as 
given, the jury was warranted in finding defendant liable, 
irrespective of notice by plaintiffs to defendant that a 
charge would be made for extras, or irrespective of the 
question of whether or not the character of the work was 
such that the defendant would from its nature be aware 
that it was attended with extra cost, is not tenable, for 
the trial court in this instruction did not instruct the 
jury that the provision in the original contract pertaining 
to alterations had been waived in every particular. The 
instruction was that such provision “was waived by the 
parties hereto as to all matters as to which substantial 
oral agreements were made.” There was nothing in the 
instruction that could have misled the jury into the 
belief that the defendant was liable for any alterations 
or extra work that plaintiffs might have voluntarily and 
without the order of defendant put into the building. 
Exception 25 is to the refusal of the trial court to give 
the jury the following instruction on behalf of defend- 
ant: “I instruct you, gentlemen of the jury, that if 
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you believe from the evidence that the plaintiffs know- 
ingly constructed any portion of said building in violation 
of the law or of an ordinance, they cannot recover from 
the defendant anything, either for the work done in such 
construction or for the work done in tearing the same 
down.” 

The trial judge endorsed on the proposed instruction: 
“Refused” (refusal) “of the above based on the ground 
that no charge is made for construction contrary to law.” 
Counsel for defendant asserts that in this respect the trial 
court was in error, and that the evidence clearly shows that 
the plaintiff Saiki knew that certain of the work done 
was in contravention of the local building ordinances. 
The evidence of Saiki in this respect was to the effect 
that the fire chief and building inspector had required 
him to tear out certain lath and plaster work and change 
the construction to stone; that when he put in the lath 
and plaster work he knew that such construction was 
contrary to the building ordinance; that he so told the 
defendant and that defendant told plaintiff that he had 
obtained permission from the building authorities to put 
in the lath and plaster work. 

As far as can be gathered from the portions of the 
transcript pointed to us by counsel for defendant, there 
is nothing to indicate that plaintiffs were seeking to re- 
cover for work done in violation of any ordinance, and the 
refusal of the trial judge to give the requested instruc- 
tion was therefore proper. In the itemized statement in 
the amended complaint setting forth the extra work for 
which plaintiffs claimed compensation, is a charge of $350 
“To extra, removing lath, etc., from both walls.” From the 
record it is not entirely clear whether this is the charge 
that counsel for defendant objected to on the ground 
that the plaintiffs were seeking to recover for work 
illegally done, but assuming such to be the case, under 


SAIKI v. LEE SING, 27 Haw. 399. 409 


Opinion of the Court. 


rule 4 of the first circuit court, in order to avail himself 
of such a defense the alleged illegality should have been 
pleaded. 

Exception 28 is to the refusal of the trial court to grant 
defendant’s motion for a new trial on the ground of the 
alleged misconduct of the attorneys for plaintiffs during 
the trial. 

The testimony of the plaintiff Saiki was to the effect 
that after he had constructed the foundations for the 
building, defendant ordered him to add eight inches to 
the thickness of the foundation walls. The defendant 
on cross-examination denied that he had given plaintiffs 
such an order or that such additional work had been 
done. Defendant also denied the truth of testimony of 
Saiki as to the depth of a trench dug by plaintiffs, de- 
fendant claiming that the trench was only one foot deep 
while plaintiff had testified that it was six feet deep. 
Defendant also denied that certain pier footings had been 
put in as testified to by plaintiff. At this stage of the 
cross-examination counsel for plaintiffs asked defendant, 
“Can we go down on this lot back of the building today, 
with your permission, and at each corner and at intervals 
across the back, may we dig down four or five feet, with 
your permission, to see how far the stone work goes 
down back of the building? Mr. Cathcart: Objected to 
as improper cross-examination. We are perfectly willing 
that should be done.” Counsel for plaintiffs then with- 
drew the question, adding, “Well, we are going to ask 
to dig through the floor and we will put up a $50,000. 
bond, if you wish it,” to which counsel for defendant re- 
plied, “You are not going to do that without our per- 
mission, and you should have asked permission earlier in 
the trial. The idea of doing it at this stage of the game.” 
The subject was then dropped for a short time. A little 
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later the subject of digging was reverted to by counsel 
as follows: 

“Mr. Lymer: To clarify the situation I want the record 
to show that the plaintiffs request permission of the de- 
fendant to dig down at places in the rear and on the 
side and in front of the building, and where necessary 
to dig holes through the sidewalk, to estimate the depth 
of the foundation of this building; secondly, permission 
to cut through the floor at designated places for the pur- 
pose of determining whether or not the six pier footings 
were built, and their dimensions under the floor, and also 
incidentally to cut through and show how much stone 
work is under this floor, whether this lot is filled land 
with a large amount of stone work under it, and this 
request, which I now make, will be conditioned upon our 
furnishing a bond, with a surety company as surety, in 
any amount that your Honor may think is fair, or that 
counsel will think is fair, say $20,000., to replace every- 
thing as it is in case the representations made as to the 
piers and foundations and filled-in character of the soil 
are not true. 

“Mr. Cathcart: May I ask what is the purpose of such 
a statement made at this time in this court. May I ask 
what the court has to do with it. 

“Mr. Lymer: I simply want to get it in the record, 
and in the case, that we wish to do this thing. Speaking 
to counsel at recess he said he would like to think it 
over, and then I understood he was going to fight it, and 
anyway the time is too short to wait. This man has just 
sworn to a lot of statements that can only be conclusively 
shown, whether true or not, by investigation, and the only 
thing I can do, and I think it is quite proper, to ask for 
this consent. It has been done many times before. It 
was done in the Spaulding case in New York. 

“Mr. Cathcart: It was done in the Spaulding case 
early in the trial of the case, before the case ever came 
on for trial, before the jury. The request was made and 
it was allowed to a certain extent. This request involves 
a great deal of inconvenience, not so much to Lee Sing 
as to the persons who are occupying that building, and 
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the lessee of it, and to the storekeepers. In the Spaulding 
case they promptly and early asked permission to do it, 
and as I say it was granted, but only to a slight extent, 
as Judge Lymer knows, and he was for the defendant in 
that case, because of the fact of the inconvenience of 
tearing up a building to the tenants, and to the owner. 
In the first place there should have been—and if he 
wanted to make a request he should have made the re- 
quest to me as attorney for the defendant. That is the 
way the attorneys for the L. Stewart Company did in 
the Spaulding case, and they also made a request of the 
owner, but they did not wait until the case was almost 
finished or the trial of it; they did not wait until the 
depositions were all taken. Now here we are approaching 
the very completion of the case and so it is for the plain- 
tiff in this case to prove their case. They are suing on a 
quantum meruit and they must show what work they 
did there, and they must show the reasonable value of it. 
Now if they went six feet underground, or if they filled 
in under the floor with rock, they should have either 
requested permission from us at the time in order to 
show what they did. Of course they could put any 
quantity of rock underground there. I am neither saying 
whether I will accede to the request or not, but I will say 
to the court that before I consider the case I expect it to 
be put in writing to me, so we shall know where we stand, 
and this in open court is a mere play and not proper. He 
should have given me time to consider the matter and 
let me consider what inconvenience we shall be put to. I 
won’t take very long to consider this matter. 

“Mr. Lymer: The only opportunity I have had to 
broach this matter is when the present witness testifies 
on the stand, and the very moment he has testified as to 
this matter I made the request. I don’t need to help him 
to decide what he is going to testify to from time to time. 

“Mr. Cathcart: On October 5th he testified to the same 
effect, and I move to strike the statements made by 
counsel here, if they have been taken down and put in 
the record, and that the jury be instructed not to consider 
them. 
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“Mr. Lymer: The offer made is an important part of 
the record. If your Honor thinks I should make it in the 
form of a motion I can do that. I think I have the right 
to ask counsel if he will consent to a certain course. 

“Mr. Cathcart: If counsel can show authority for 
doing what he is doing this morning, I will withdraw my 
motion to strike. Upon a proper motion and proper 
showing the court will act but that is always done out- 
side of the trial of the case. There has been no instance 
where any proceeding has been had like we had here this 
morning. If counsel wanted to inspect the premises, he 
has been down there all the time, and we have made no 
objection. They have treated the premises as though they 
owned them. We do not object, but if he wanted to tear 
up that building and wanted to make a further inspection, 
then his proper procedure is to make a motion and state 
what he expects to prove. I don’t think there is any 
authority that will bear him out in his present procedure. 

“The Court: It strikes me in reason that in a case 
of this kind there should be a motion presented to the 
Court, and I think the motion should be based on evidence 
or something. 

“Mr. Cathcart: It strikes me it is very prejudicial 
to the defendant. 

“Mr. Lymer: I have nq objection to its being stricken 
from the record in view of my contemplated motion. 

“Mr. Cathcart: It is so highly prejudicial that I don’t 
know just what procedure to take. I want to take ex- 
ception to counsel’s statements made in court. It is all 
before the jury, they have been sitting listening to our 
talking. 

“The Court: The motion to strike will be granted, and, 
gentlemen of the jury, it is not evidence, and it is not in 
the nature of evidence, under your oath and law and 
your procedure in the Court. Your verdict must be 
based on evidence you hear in court and nothing else. 
Any statement made by counsel, any motion that may 
come from others than through the channels of regular 
evidence, will be disregarded by you. It is no part of 
the case. I do not reprimand counsel particularly be- 
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cause this is an unusual matter, and we all have to in- 
vestigate, but as I think of it it seems to me the wrong 
procedure has been followed. It seems to me it should 
be made upon motion based upon proper affidavits to 
afford the court some basis on which to proceed. We will 
proceed, gentlemen of the jury, as if this had never 
occurred. You will entirely disregard what counsel 
may or may not do outside in the matter, we are not con- 
cerned. Remember, gentlemen of the jury, when the 
court grants a motion to strike evidence from the record 
and directs you not to consider it, that means what the 
language imports. When you retire to your jury room 
any evidence that has been stricken out should not be 
mentioned by anyone or in your consultation of the case, 
just as though it had not occurred. Just like tearing a 
leaf out of a book, you are unable to read that leaf be- 
cause it is torn out. You are unable to consider evidence 
stricken out because it is no part of the case.” 

All of the foregoing was in the presence of the jury 
and it is contended by counsel for defendant that the 
conduct of plaintiffs’ counsel in making such a request 
was so designedly prejudicial to defendant that the 
verdict of the jury should be set aside and a new trial 
granted. It is asserted that plaintiffs’ counsel knew from 
the record that the theatre premises had been leased to 
third parties and that neither defendant nor the court 
had authority to grant the request. According to de- 
fendant’s counsel the request made at such time and in 
such manner was such as to place defendant in an embar- 
rassing situation, for an objection by defendant to this 
request would be construed by the jury to be interposed 
because of fear on his part that if the request to dig 
were granted it might become apparent that the de- 
fendant’s testimony had been false. 

We cannot from the record say, as suggested by counsel 
for defendant, that counsel for plaintiffs by making the 
request to make such diggings “was cunningly shaping 
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a course to prejudice the jury,” or that the verdict of 
the jury shows that he succeeded in doing so. Any 
attempt on the part of an attorney to prejudice a jury 
is to be deprecated and wliere “rom all the facts and cir- 
cumstances it appears the: the verdict of a jury is not 
based upon the evidence adduced but has been influenced 
by the improper conduct of counsel, such verdict should 
be set aside. In the present case, however, we are unable 
to say that the request made by counsel for plaintiffs 
prejudiced defendant or influenced the verdict of the jury 
in any way. The trial court most carefully instructed 
the jury as to its duty in regard to the situation and it 
cannot be assumed that the jury, in disregard of its duty 
and the admonition of the court, was wrongfully influ- 
enced in rendering the verdict it did. When the trial 
court instructed the jury that something they had heard 
was not to be considered by them, we must presume in 
favor of their oath and public duty. Ter. v. Goto et al., 
27 Haw. 65, 97. 

We have examined all of the exceptions and finding 
no error in the record the exceptions are overruled. 

Watson & Lymer and Marguerite K. Ashford for 
plaintiffs. 

Thompson, Cathcart & Ulrich for defendant. 
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When, pending an appeal from the judgment of a lower court; 
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renders it impossible for the appellate court, if it should decide 
the case in favor of the plaintiff, to grant him any effectual relief, 
the court will not proceed to a formal judgment, but will dismiss 
the appeal. 


OPINION OF THE COURT BY PERRY, J. 


The first of these cases is a mandamus proceeding in 
which the complainant asks that the respondent, as build- 
ing inspector of the City and County of Honolulu, be com- 
pelled to revoke a building permit issued by him to the 
W. G. Rawley Company, Limited, for the erection of a 
building to be used for the purposes of manufacturing and 
selling ice-cream, on the lot of land situate on the makai- 
Waikiki corner of Beretania and Keeaumoku streets in 
this city. The second is an equity suit for an injunction 
to restrain the W. G. Rawley Company, Limited, from 
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erecting and maintaining the building. The permit in 
question was granted on February 8, 1922, the building 
inspector acting in the matter in accordance with his 
understanding of the requirements of ordinance No. 175, 
approved December 29, 1919. That ordinance created 
certain fire and industrial districts and provided that out- 
side of those districts “no building designed for use or 
intended to be used as a store, stable for more than three 
(3) animals, public automobile garage, shop, theatre, 
moving picture house, tenement house, factory, laundry or 
dairy shall be allowed upon any site within a radius of 
five hundred (500) feet if vacant or occupied by resi- 
dences or residential boarding houses without the written 
consent of sixty per cent. (60%) of the property owners 
within such radius.” The petitioner, who owns and occu- 
pies land on the mauka-Ewa corner of Beretania and 
Keeaumoku streets, attacked the permit on the ground 
that the written consent of 60% of the property owners 
within the radius prescribed had not been secured. 

In the mandamus suit the circuit judge, without enter- 
ing into the questions of fact involved, held that the ordi- 
nance was not applicable to this case because the land 
within the prescribed radius was, prior to the issuance of 
the permit, occupied in part by stores, garages and other 
buildings used for business purposes. 

The petition in the equity suit was based partly upon 
the same contention that the requirements of ordinance 
No. 175 had not been complied with but also upon the 
further contention that even if the permit was validly 
issued in the first instance it had nevertheless become of 
no force or effect after the expiration of ninety days from 
its issuance and that the erection of the factory building 
had not been commenced until after the end of that 
period. Ordinance No. 26 prohibits the erection of any 
building without a permit from the building inspector and 
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provides (Sec. 8) that “if the work authorized by any per- 
mit is not begun within ninety days from the date thereof, 
said permit shall be thereafter void, and before such work 
can be commenced a new permit shall be taken out.” The 
period of ninety days from the issuance of the permit 
expired on May 9, 1922. The evidence is that the contract 
for the construction of the building was not signed until 
May 18, 1922, and that the work of actual construction 
began on the same date. The record is silent as to 
whether any work was done prior to May 9 by way of 
removing pre-existing buildings and other obstructions to 
the erection of the new structure or by way of otherwise 
preparing the ground for actual construction. Ordinance 
No. 175 was repealed on April 7, 1922, by ordinance 
No. 207. The latter created certain fire and industrial 
districts, provided that all other parts of the City and 
County of Honolulu should be a “residential district” and 
prohibited the erection within the residential district of 
any “building, except a publicly owned building designed 
to be used or intended to be used for any purpose except 
as a dwelling, boarding-house or church” except in those 
portions of the residential district which might first, in 
compliance with procedure and terms prescribed by the 
ordinance, be transformed into business districts. The 
ordinance with subsequent amendments authorized the 
building inspector, upon the petition of 75% of the owners 
of property within an area of not less than 500,000 square 
feet, to call a public hearing and, if thereafter the requi- 
site 75% should still support the petition, to make an 
order setting aside the area described in the petition as a 
business district,—subject to a right on the part of any 
owner of property within said area to appeal to the board 
of supervisors from the ruling of the building inspector; 


and further provided that “buildings may be used or 
27 
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erected to be used for any purpose” within any “business 
district.” 

In the equity suit the trial judge entered a decree dis- 
missing the bill. Both cases came to this court upon a 
writ of error. In each case the respondent moves to dis- 
miss the appeal on the ground that the issue involved is 
now a moot question, and by affidavit shows the following 
facts: that on June 21, 1923, a petition under and by 
virtue of the provisions of ordinance No. 207, signed by 
owners and lessees of property situate in the Makiki sec- 
tion of this city and lying within certain stated bound- 
aries, was filed in the office of the building inspector pray- 
ing that the property within said boundaries be set apart 
and declared a business district; that in pursuance of 
said petition, “which was in accordance with the provi- 
sions of section 124 of said ordinance,” notice was duly 
given of the petition as provided for in section 15 of the 
ordinance; that, all the requirements of said ordinance 
No. 207, providing for the establishment of a business 
district, having been complied with, the property lying 
within the above described boundaries was duly declared 
and established a business district and is at the present 
time a business district; that the term provided for in the 
ordinance for appeals from the ruling of the building 
inspector, declaring said property a business district, has 
expired (the complainant’s property was within the 
boundaries of the proposed business district and she was 
therefore entitled to appeal); and that “the property 
leased by the W. G. Rawley Company, Limited, and upon 
which its ice cream factory building is located is within 
the boundaries of said business district.” This affidavit 
is undisputed. The motions to dismiss have been submit- 
ted upon the record as it stands. 

We think that the motions should be granted. It is 
clear that under ordinance 207 and its amendments and 
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in view of the creation of a “business district” throughout 
an area which includes the property upon which the 
Rawley Company’s factory and store building stands, the 
building objected to by the complainant could be lawfully 
re-erected tomorrow if we were to order its demolition 
today. A court of equity of course will not do a vain 
thing. It would be utterly unreasonable and beyond the 
proper functions of a court of equity to enjoin under these 
circumstances the further maintenance of the building. 
The erection and the maintenance in that location of a 
building for factory and store purposes are now lawful. 
“The duty of this court, as of every other judicial tribu- 
nal, is to decide actual controversies by a judgment which 
can be carried into effect, and not to give opinions upon 
moot questions or abstract propositions, or to declare 
principles or rules of law which cannot affect the matter 
in issue in the case before it. It necessarily follows that 
when, pending an appeal from the judgment of a lower 
court, and without any fault of the defendant, an event 
occurs which renders it impossible for this court, if it 
should decide the case in favor of the plaintiff, to grant 
him any effectual relief whatever, the court will not pro- 
ceed to a formal judgment, but will dismiss the appeal. 
And such a fact, when not appearing on the record, may 
be proved by extrinsic evidence.” Mills v. Green, 159 U.S. 
651, 653. See also Murphy v. McKay, 26 Haw. 171, 173; 
and Anderson V. Rawley, ante p. 150. The creation of 
this business district was “without any fault of the de- 
fendant.” Even if the court were to sustain the conten- 
tions of the complainant that the construction of the 
building was at the time invalid, for the reasons above 
stated the injunctive relief prayed for would not be 
granted. 

The motions are granted and the writs of error are 
dismissed. 
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E. H. Beebe (Thompson, Cathcart & Ulrich and Mar- 
guerite K. Ashford on the briefs) for plaintiff in error. 

W. B. Pittman (Pittman & Brooks on the brief) for 
defendant in error. 


MRS. MARY ANN KALEIKAU v. WILLIAM A. HALL, 
No. 1406. 


APPEAL FROM CIRCUIT JUDGE First CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ARGUED May 29, 1923. DECIDED SEPTEMBER 8, 1923, 


PERRY AND LINDSAY, JJ., AND CIRCUIT JUDGE O’BRIEN, 
IN PLACE OF PETERS, ©. J., DISQUALIFIED. 


DECLARATORY JUDGMENTS—when not applicable. 
The courts will not entertain jurisdiction under Act 162, S. L. 
1921, and award a declaratory judgment when it appears from the 
pleadings that the wrongful acts complained of have already been 
committed and that a cause of action already exists but will leave 
the party whose rights have been invaded to seek redress’ accord- 
ing to the established methods of procedure. 
ABATEMENT—pendency of a prior action. 


An action seeking to obtain a declaratory judgment under Act 
162, S. L. 1921, does not abate a subsequent action for quo war- 
ranto when it appears from the pleadings in the prior action that 
a declaratory judgment is not applicable to the facts pleaded. 


OPINION OF THE COURT BY LINDSAY, J. 


The Hale O Na Alii O Hawaii (hereinafter called 
the society) is a beneficial corporation holding a charter 
from the Territory, which, among other things, provides 
that the officers of the society shall consist of a regent, 
a president and a large number of other officers. The 
by-laws provide that the regent shall hold office for life 
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or until removed for cause, and that the other officers 
shall hold office until their successors are duly elected 
and qualified. Princess Wahikaahuula Kawananakoa is 
the regent of the society. 

On September 3, 1921, a petition under the declara- 
tory judgment statute (Act 162, S. L. 1921) was filed in 
the first circuit court by William A. Hall and sixteen 
other persons, as petitioners, against Princess Kawana- 
nakoa, Mary Ann Kaleikau and sixteen others, as 
respondents, the material allegations of the petition 
being: that petitioners are the duly elected and qualified 
officers of the society (the petitioner Hall being presi- 
dent), having been duly elected to their respective offices 
at a regular meeting of the society on April 17, 1921; 
that the regent has been guilty of wrong-doing in that 
she has unlawfully suspended certain of the petitioners 
as officers in the society, written unlawful letters, given 
unlawful notices and committed other unlawful acts; that, 
at the instigation of the regent, meetings of the society 
have been improperly and illegally held and conducted; 
that the regent has attempted to expel petitioners from 
the society; that Mary Ann Kaleikau and the other re- 
spondents (not including the respondent Kawananakoa) 
are illegally claiming and pretending to be the duly 
elected officers of the society (Mary Ann Kaleikau claim- 
ing to be president) and that such pretending officers are 
now attempting to act as officers of the society, collecting 
dues and other moneys belonging to the society and dis- 
bursing the same unlawfully; that said pretending officers 
have deposited moneys belonging to the society in the 
bank in the names of certain of themselves as trustees 
and not in the name of the society as prescribed by its 
constitution and by-laws; that certain of the respondents 
have wrongfully and illegally obtained possession of cer- 
tain of the books, records and other property of the 
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society and have refused to deliver the same to the peti- 
tioners although demand has been made upon them so to 
do; that certain of the respondents have notified the bank 
in which funds of the society are deposited not to allow 
petitioners to withdraw such ffnds and because of such 
notification the bank has refused to allow petitioners to 
withdraw such funds, and that by reason of all of the 
foregoing the affairs of the society are in an unsatisfac- 
tory and chaotic condition and the collection of dues 
and payment of claims and benefits are hindered and im- 
peded. The petition concludes with a prayer, first— 
requiring the respondents to appear and plead; second— 
that the court issue an order to the respondents to appear 
and show cause why they and each of them should not be 
enjoined and restrained from collecting, withdrawing, 
paying out, or otherwise disposing of any and all moneys 
or property belonging to the society, and to show cause 
why they should not be ordered to deliver to the petition- 
ers all books, records, documents, property, ete., belonging 
to the society ; third—that the court, after a final hearing, 
order, adjudge and decree that petitioners are the duly 
elected officers of the society; fourth—and for such other 
relief as the court may deem suitable. 

To the foregoing petition the respondents filed a joint 
and several answer denying the material allegations of 
the petition, asserting that they have committed no un- 
lawful acts in the premises and alleging that they are the 
duly elected and qualified officers of the society. The 
matter being thus at issue and undisposed of in the cir- 
cuit court, Mary Ann Kaleikau filed a petition in said 
court alleging that, at a regular meeting of the society 
held on April 17, 1921, she was duly elected president of 
the society, that she did duly qualify, take and hold the 
aforesaid office and has held and still holds the same; that 
on said 17th day of April, 1921, William A. Hall did 
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attempt to usurp and did usurp the aforesaid office of 
president and has ever since said date unlawfully and 
without right attempted to usurp and has usurped the 
aforesaid office and unlawfully and without right at- 
tempted to exercise and has exercised the said office and 
the functions and duties thereof, Plaintiff prays that a 
writ of guo warranto issue directing said Hall to appear 
and show by whose and by what authority he claims the 
rigkt to exercise the duties of president of the society and 
why a judgment of ouster should not be entered against 
him. 

To the petition for the writ of quo warranto the de- 
fendant Hall pleaded in abatement the aforementioned 
declaratory judgment action now pending in the circuit 
court, setting forth in his plea that the issues and ques- 
tions raised in the action of quo warranto are identical 
with and fully covered by the issues raised in the afore- 
said pending action; that the two actions relate to the 
same cause of action and are based upon the same state of 
facts and that full and complete relief in the premises 
can be obtained in the said pending action. The plaintiff 
in the quo warranto action demurred to the plea in abate- 
ment on the ground that the matters contained therein 
were not sufficient in law to abate the action of quo war- 
ranto. The circuit judge sustained the demurrer and the 
matter comes here upon an interlocutory appeal from the 
decree sustaining the demurrer. 

In order to determine whether the pending action for 
a declaratory judgment abates the proceeding for quo 
warranto, it becomes necessary to ascertain whether the 
circuit court, under the facts set forth in the petition for 
a declaratory judgment, is empowered to entertain juris- 
diction of the matter and to grant the relief prayed for. 
The action for a declaratory judgment was brought under 
Act 162, S. L. 1921, which reads as follows: 
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“Section 1. In cases of actual controversy, courts of 
record, within the scope of their respective jurisdictions, 
shall have power to make binding adjudications of right, 
whether or not consequential relief is, or at the time could 
be, claimed, and no action or proceeding shall be open to 
objection on the ground that a judgment or order merely 
declaratory of right is prayed for. Controversies involv- 
ing the interpretation of deeds, wills, other instruments of 
writing, statutes, municipal ordinances, and other govern- 
mental regulations, may be so determined, and this enu- 
meration does not exclude other instances of actual antag- 
onistic assertion and denial of right. 

“Section 2. Declaratory judgments may be obtained 
and reviewed as other judgments, according to the laws of 
the Territory of Hawaii relating to civil procedure. 

“Section 3. Further relief based on a declaratory judg- 
ment may be granted whenever necessary or proper. The 
application shall be by petition to a court having jurisdic- 
tion to grant the relief. If the application be deemed suf- 
ficient, the court shall, on reasonable notice, require any 
adverse party whose rights have been adjudicated by the 
declaration of right, to show cause why further relief 
should not be granted forthwith. 

“Section 4. When a declaration of right or the grant- 
ing of further relief based thereon shall involve the de- 
termination of issues of fact triable by a jury, such 
issues may be submitted to a jury in the form of interrog- 
atories, with proper instructions by the court, whether 
a general verdict be required or not. 

“Section 5. The parties to a proceeding to obtain a 
declaratory Judgment may stipulate with reference to the 
allowance of costs, and in the absence of such stipulation 
the court may make such an award of costs as may seem 
equitable and just. 

“Section 6. This Act is declared to be remedial; its 
purpose is to afford relief from the uncertainty and in- 
security attendant upon controversies over legal rights, 
without requiring one of the parties interested so to in- 
vade the rights asserted by the other as to entitle him to 
maintain an ordinary action therefor; and it is to be 
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liberally interpreted and administered, with a view to 
making the courts more serviceable to the people.” 


As expressed in section 1 of the act, controversies in- 
volving the interpretation of deeds, wills, other instru 
ments of writing, statutes, municipal ordinances, and 
other governmental regulations, may be determined under 
this act, but “this enumeration does not exclude other 
instances of actual antagonistic assertion and denial of 
right.” Do the facts as set forth in the petition show 
such actual antagonistic assertions and denials of right 
by one of the parties against the other as to authorize the 
court, under the act, to make a binding adjudication be- 
tween the parties and to grant the relief prayed for? In 
other words, was it the intention of the legislature that 
in a case such as is here presented the ordinary and 
established rules of procedure need not be followed but 
that the plaintiffs might resort to this new method of 
procedure? 

For many years the laws of the various states in the 
Union have been strongly criticized because they have 
been impotent to afford relief against anticipated injuries. 
Under the rules of the common law, except in a few in- 
stances, the courts have uniformly refused to entertain 
jurisdiction in cases unless a cause of action actually 
existed at the time suit was brought. In the case, for 
example, of two parties occupying contractual relations 
to each other, if differences of opinion as to the construc- 
tion of the contract should arise so that the respective 
parties were uncertain as to their rights and duties in 
the premises, the parties were not permitted to go to the 
courts for enlightenment or instruction as to these rights 
and duties. In such cases, not until a breach of the con- 
tract had actually occurred would the courts interfere, 
and the only relief obtainable by the injured party would 
be in the shape of compensation for damages already sus- 
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tained. In other words, the law would not ordinarily 
prevent anticipated damage, but would only award com- 
pensation for damages sustained after the breach. And 
in many other cases not confined to contractual relation- 
ships, parties uncertain as to their duties were, under 
the old procedure, unable to obtain help or guidance from 
the courts. A case recently decided in Kansas illustrates 
the point under discussion. A statute in that state for- 
bids an employee of a railway company operating under 
a franchise granted by a city or having any contract with 
a city from holding any city office and imposes a penalty 
of both fine and imprisonment for so doing. The de 
fendant who was in the employ of a railway company had 
been elected to hold the office of member of the board of 
commissioners of the city of Wichita but had not quali- 
fied. It was uncertain whether the railway company was 
operating under a franchise granted by the city of 
Wichita within the meaning of that term as used in the 
statute concerning the qualification of city officers. 
Under the ordinary procedure the only way in which it 
could have been ascertained whether defendant was eligi- 
ble for the office to which he had been elected would 
have been for him to have qualified and assumed the 
office, in which event, had it subsequently been found 
that he was ineligible he might have been liable to fine 
and imprisonment. The State of Kansas had recently, 
however, enacted a statute authorizing declaratory judg- 
ments, and upon a proceeding brought under that statute 
the court held that the facts presented a typical situa- 
tion for the application of the declaratory judgment act. 
See State v. Grove, 201 Pac. 82. The declaratory act that 
we are now considering, to wit, Act 162, S. L. 1921, is 
copied in toto from the declaratory judgment act of 
Kansas. 

It is not our purpose to attempt a discussion of the 
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history of the declaratory judgment and its adoption in 
several of the States as well as in this Territory. That 
matter has been ably and fully presented by Professor 
E. R. Sunderland in 16 Michigan Law Review and by 
Professor E. M. Borchard in 28 Yale Law Journal. As- 
suming that the facts set forth in the petition for a 
declaratory judgment are true, the situation presented by 
these facts amounts in substance to this: Hall and his 
associates, the petitioners, are the duly elected officers 
of the society. Mary Ann Kaleikau and her associates, 
the respondents, are illegally claiming and pretending 
to be the duly elected officers of the society and have 
actually usurped these offices and are now illegally exer- 
cising the duties and powers of said offices. The respond- 
ents are not merely threatening to invade the rights of 
petitioners, but have already actually invaded and in- 
fringed these rights. The case presented is not one in 
which a friendly controversy has arisen over the legal 
rights of the parties and in which the parties desire to be 
afforded relief from uncertainty and insecurity without 
requiring one of the parties to assert his rights so as to 
enable him to maintain an ordinary action. The re- 
spondents have already asserted their alleged rights in 
no uncertain manner and by unequivocal acts and conduct. 
It is clear, therefore, that under the facts pleaded an 
immediate cause of action exists between the parties for 
which the ordinary action of quo warranto would lie and 
in which the rights of the respondents to hold the offices 
in question would be fully litigated and determined. 
Under such circumstances then, and notwithstanding that 
the laws of this Territory are capable of affording peti- 
tioners adequate relief, can it be said that it was the 
intention of the legislature, in enacting the declaratory 
judgment act, to give to petitioners and others similarly 
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situated a new remedy in addition to that already in 
existence? 

It is evident from the language of the act itself that 
it was not the intention of the legislature to provide a 
new remedy or method of procedure for cases for which 
an adequate remedy and method of procedure had already 
been provided. The legislature was aware that although, 
as the law then stood, there were many circumstances 
surrounding controversies over legal rights which gave 
rise to uncertainty and insecurity in the minds of the 
parties, the law had made no provision whereby such un- 
certainty and insecurity could be removed. For this reason 
the declaratory judgment act was enacted, the clearly 
expressed purpose and intent of the act being “to afford 
relief from the uncertainty and insecurity attendant upon 
controversies over legal rights, without requiring one of 
the parties interested so to invade the rights asserted by 
the other as to entitle him to maintain an ordinary action 
therefor.” The obvious purpose of the act is for the deci- 
sion of questions which could not under the older method 
be brought to judicial cognizance and not to provide new 
or additional remedies where remedies already existed. In 
other words, the intent of the act is to have the courts 
render declaratory Judgments which may guide parties in 
their future conduct in relation to each other with a 
view rather to avoid litigation than in aid of it. This is 
the construction placed in England on declaratory judg- 
ments where such judgments have been in vogue for 
more than fifty years. “The power to make a declaratory 
judgment is a discretionary one, and will only be exercised 
with care and caution. It will not as a rule be exercised 
where * * * some other statutory mode of proceed- 
ing is provided.” The Laws of England, Earl Halsbury, 
Vol. 18, p. 184. While the English courts appear to have 
gone a long way in permitting resort to the declaratory 
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judgment as a means of settling controversies, we have 
not been able to discover nor has our attention been called 
to any case in which this form of relief has been per- 
mitted where the parties might have obtained relief 
through the recognized and established method of 
procedure. And a declaratory judgment was refused in 
England where proceedings were prescribed in another 
court than the one in which the application was made. 
2 Ch. 50 C. A. Nor do the English courts permit resort 
to relief by declaratory judgments when a special pro- 
ceeding has been provided by statute for the determina- 
tion of the particular jural relations in question. Barra- 
clough v. Brown, L. R. (1897), A. C. 615, 623. In the case 
at bar the wrong complained of is not merely threatened, 
it has already been committed. Speaking of the charac- 
teristics of declaratory judgments, Professor E. M. Bor- 
chard in 28 Yale Law Journal at page 5 says, “They do 
not presuppose a wrong already done, a breach of duty.” 

Just in what class of cases the courts are warranted 
in proceeding under the declaratory judgment act it is 
not easy to say nor is it necessary here to decide. From 
the language of the act it is apparent that the granting of 
a declaratory judgment is, in a large measure, discretion- 
ary with the court and doubtless the cases in which such 
judgments should be granted depend on the facts and 
circumstances surrounding each case. The cases in which 
declaratory judgments appear to be applicable are set 
forth by Professor Sunderland in 16 Michigan Law Re- 
view as follows: 

“1. A declaration of rights may be had where there 
is a present possibility of immediately creating a cause 
of action, as by a demand or refusal, but the parties have 
not done so, perhaps through reluctance to precipitate a 
conflict. This is the typical case for a friendly applica- 


tion to the court. It avoids the necessity of formal hos- 
tilities, such as American friendly suits require, and en- 
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ables the parties to show on the face of the record that 
there has been a forbearance of any peremptory action. 
Thus, while an action on a contract, either for specific 
performance or damages, requires the allegation and 
proof of a breach by the defendant, a declaration of 
rights would seem to be available without any such 
allegation.” 

“2. Where one party only has a present right of 
action for legal or equitable relief, but the other will 
suffer a serious prejudice by delay in bringing it into 
court, the latter may have a declaration of rights.” 

“3. Where the plaintiff has no ground for relief but 
there is a probability, though not a threat, that the de- 
fendant may assert rights hostile to him, a declaration of 
rights may be had.” 

“4, Where a cause of action for relief is in a condi- 
tion which might be called inchoate, and lapse of time is 
necessary to perfect it, the court will declare the rights 
of the parties,” 

“3. When the plaintiff has and can have no cause of 
action for relief, but his dealings with third persons de- 
pend on the determination of questions arising between 
himself and the defendant, a declaration of rights will 
be made.” 

“6. Where there is no present cause of action in the 
ordinary sense but the accrual of such a cause of action 
will subject the plaintiff to the risk of penalties, the 
court will declare the rights of the parties.” 

“7, Where plaintiff as a strict matter of law, has a 
right to an injunction, yet on account of the peculiar 
facts of the case the court may prefer to substitute a 
declaration of right as a more suitable remedy.” 

“8. Where relief can only be granted in a foreign 
jurisdiction, the respective rights of the parties may be 
fixed by a declaration as an aid to the foreign adjudica- 
tion.” 

The present case does not fall within any of the above 
enumerated classes and in our opinion the facts presented 
are not such as to warrant the court’s applying the de- 
claratory judgment act. 
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Inasmuch therefore as the declaratory judgment act is 
not applicable to the facts involved in this case it follows 
that the pending action for a declaratory judgment does 
not abate the action for quo warranto and that the circuit 
judge properly sustained the demurrer to the plea in 
abatement. The appeal is therefore dismissed. 

B. S. Ulrich (Thompson, Cathcart & Ulrich and S. W. 
Fitzherbert on the brief) for plaintiff. 

A. G. Smith (Smith & Wild on the briefs) for de- 
fendant. 


MOKA MORITA v. HAWAIIAN FERTILIZER COM- 
PANY, LIMITED, AND LONDON GUARANTEE 
AND ACCIDENT COMPANY, LIMITED. 


No. 1452. 


RESERVED QUESTIONS FROM INDUSTRIAL ACCIDENT BOARD. 


SUBMITTED JUNE 18, 1923. DECIDED SEPTEMBER 12, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


WoRKMEN’S COMPENSATION—€ffect of loss of right to benefits by alien 
dependent widow leaving the United States. 

Where a Japanese alien dependent widow, for the use and bene- 
fit of whom and of her Hawaiian born dependent minor children 
compensation had been awarded by the industrial accident board, 
leaves the United States, the widow loses all right to any benefits 
under the Workmen’s Compensation Act and her departure con- 
stitutes a change of conditions warranting the board in modifying 
the original award by ending the compensation previously pay- 
able to the widow and directing the remainder of the death 
benefit, subject to the maximum provided by the act, to be there- 
after paid to the minor children as the only dependents of the 
deceased workman. 
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On June 23, 1920, the industrial accident board of the 
City and County of Honolulu, pursuant to the provisions 
of the Workmen’s Compensation Act as amended, award- 
ed compensation to the widow and three minor children 
of a workman the death of whom had resulted from per- 
sonal injury by accident arising out of and in the course 
of his employment by the Hawaiian Fertilizer Company, 
Limited. At the time of the death of the workman and 
thereafter until October 1920, when they left for Japan 
as hereafter more particularly set forth, the widow and 
minor children of the workman were actually residing in 
Hawaii. The award is in the usual form, runs against 
the employer and the London Guarantee and Accident 
Company, Limited, the insurance carrier, and makes the 
compensation payable to the widow for the use of herself 
and her dependent children. Prior to the departure of 
the widow and minor children for Japan the compensa- 
tion had not been apportioned between them by the board. 
This award was never appealed from by any of the parties 
thereto and pursuant to the provision of section 39 of the 
act the insurance carrier caused a judgment to be entered 
in the circuit court of the first circuit in accordance with 
said award. The minor children of the deceased were 
born in the Territory of Hawaii. The widow is an alien 
Japanese. In October 1920 the widow left the Territory 
of Hawaii, taking the minor children with her, for the 
purpose of residing in the Empire of Japan and the widow 
and minors since that date and at the time of the filing 
of the motion to modify the award hereinafter referred to 
were and are residents of and living in the Empire of 
Japan. Since October 1920 no payments have been made 
by the former employer or by the insurance carrier to any 
person under said award. The widow is still alive and 
unmarried. 

On October 13, 1922, the minor children by the guard- 
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ian of their respective estates moved the industrial acci- 
dent board for the modification of said award upon the 
sole ground that their mother, an alien, had left the 
United States and prayed that the board make an award 
ending the compensation to the widow and adjusting the 
compensation of the minors according to law. 

The basis of the foregoing statement is an agreed 
statement of facts prepared by the parties and adopted by 
the board. 

Upon this state of the case the industrial accident 
board, pursuant to the provisions of section 38 of the 
Workmen’s Compensation Act, certified the following 
questions of law to this court for its determination: 

“I. Has there been any change of condition under the 
facts disclosed which comes within any provision of the 
Workmen’s Compensation Act, and which would empower 
the board under section 37 of said Act to modify the for- 
mer award in any particular? (Section 37 reading as 
follows) :. 

“ ‘Modification of Awards and Agreements. Section 37. 
On the application of any party on the ground of a 
change of conditions, the board may at any time, but not 
oftener than once in six months, review any agreement or 
award, and on such review may make an award ending, 
diminishing, or increasing the compensation previously 
agreed upon or awarded subject to the maximum and min- 
imum provided in this Act, and shall state its conclusions 
of fact and rulings of law, and immediately send to the 
parties a copy of the award, but this section shall not 
apply to a commutation of payments under section 18.’ ” 

“II. Does the departure of the alien mother, taking 
with her the Hawaiian born minor children, and her and 
their residence in Japan, operate to suspend the original 
award until her death or remarriage; or to give the board 
power to apply section 7, paragraph (b), last sentence, 
reading: ‘Such compensation to the widow or widower 
shall be for the use and benefit of such widow or widower, 


and of the dependent children, and the industrial accident 
28 
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board may from time to time apportion such compensation 
between them in such way as it deems best,’ or if any 
modification is allowable, has the board power to apply 
section 7, paragraph (c) of the Workmen’s Compensation 
Act, reading: ‘If there be no dependent widow or wid- 
ower, but a dependent child or children, then to such child 
or children thirty per centum, with ten per centum addi- 
tional for each child in excess of two, with a minimum 
of fifty per centum, to be divided equally among such chil- 
dren if more than one.’ ” 

“III. If the former question is answered in the affirm- 
ative, upon what date shall the modification of award 
take effect?” 

“IV. Should effect be given to section 8 of the Act, 
last paragraph, reading: ‘An alien shall not be consid- 
ered dependent within the meaning of this Act, unless 
actually residing within the United States, and any alien 
dependent leaving the United States shall thereupon lose 
all right to any benefit under this Act,’ by deducting from 
the limit of $5000.00 set out in section II of the Act, the 
amounts which would have been payable to the widow, 
had she remained in the United States?” 

“Vv. If the board has power to modify the award in 
any particular under the admitted facts, how much, over 
what period, and to whom would compensation be pay- 
able so as to protect the minor children, the defendant 
and the insurance carrier in complying therewith?” 

The questions propounded will be discussed seriatim. 

1. The departure of the alien mother from the Terri- 
tory of Hawaii taking with her the Hawaiian born minor 
children and her and their subsequent residence in Japan 
constitutes “a change of conditions” within the meaning 
of section 37 of the act quoted in the first question pro- 
pounded. 

Section 8 of the Workmen’s Compensation Act pro- 
vides: 

“An alien shall not be considered a dependent within 
the meaning of this Act unless actually residing within 
the United States, and any alien dependent leaving the 
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United States shall thereupon lose all right to any benefits 
under this Act.” 

Both parties concede that the words “leaving the 
United States,” in the event of which an alien dependent 
shall lose all right to any benefits under the act, contem- 
plate a change of domicile, that is, an abandonment of 
the United States by the alien as his place of domicile 
with the intention of not returning and taking up his 
residence in a place outside of the United States with the 
intention of permanently residing in the latter place. The 
agreed statement of facts of the parties hereto admits 
such change of domicile by the widow from the United 
States to the Empire of Japan. Hence, whereas prior to 
the widow’s departure compensation was payable pur- 
suant to the provisions of paragraph b, section 7, upon the 
basis of a surviving dependent widow and minor children, 
the widow, by leaving the United States having lost all 
right to any benefit under the Workmen’s Compensation 
Act, has brought about “a change of conditions” warrant- 
ing the industrial accident board in modifying the award 
by ending the compensation previously payable to the 
widow and directing the remainder of the death benefit to 
be paid as provided by law. 

2. The Workmen’s Compensation Act is not entirely 
clear upon the effect of this loss to the alien dependent 
widow of her right to any benefit under the act upon her 
leaving the United States. Section 9 of the act in defining 
the periods of compensation concludes with the provision : 
“Upon the cessation of compensation under this section to 
or on account of any person the compensation of the 
remaining persons entitled to compensation for the unex- 
pired part of the period during which their compensation 
is payable shall be that which such persons would have 
received if they had been the only persons entitled to com- 
pensation at the time of the decedent’s death.” Nowhere 
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in section 9, however, is a loss of right to benefits in the 
event of the alien dependent widow leaving the United 
States referred to as a contingency upon which compensa- 
tion should cease. It would seem, therefore, that the pro- 
vision of forfeiture of rights to compensation upon an 
alien leaving the United States is a limitation upon the 
provisions of section 8 defining “dependents.” 
The full text of section 8 of the act is as follows: 


“The following persons, and they only, shall be deemed 
dependents and entitled to compensation under the pro- 
visions of this Act; 

“A child if under sixteen years of age, or incapable of 
self-support and unmarried, whether ever actually de- 
pendent upon the deceased or not; 

“The widow only if living with the deceased, or actual- 
ly dependent, wholly or partially, upon him; 

“The widower only if incapable of self-support and 
actually dependent, wholly or partially, upon the deceased 
at the time of her injury; 

“A parent or grandparent only if actually dependent, 
wholly or partially, upon the deceased ; 

“A grandchild, brother, or sister only if under sixteen 
years of age, or incapable of self-support, and wholly de- 
pendent upon the deceased. The relation of dependency 
must exist at the time of the injury. 

“An alien shall not be considered a dependent within 
the meaning of this Act unless actually residing within 
the United States, and any alien dependent leaving the 
United States shall thereupon lose all right to any benefits 
under this Act.” 


When the alien leaves the United States he ceases to 
be a dependent and is in exactly the same position as 
though he were not “actually residing within the United 
States” in the event of which under the same paragraph 
the act provides that he “shall not be considered a depend- 
ent within the meaning of this Act.” If the alien upon 
leaving the United States is no longer a dependent within 
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the meaning of section 8 of the act then he must be ex- 
cluded from further consideration under any of the pro- 
visions of the act. Section 7 of the act fixing the amount 
of compensation can only apply to those who are depend- 
ents within the meaning of section 8 of the act. In the 
instant case the widow upon her departure being excluded. 
as a dependent the only dependents to which section 7 
may apply are the three surviving children whose rights 
to compensation are determined by the provisions of para- 
graph c of that section which provides as follows: “If 
there be no dependent widow or widower, but a dependent 
child or children, then to such child or children thirty 
per cent., with ten per cent. additional for each child in 
excess of two, with a maximum of fifty per cent., to be 
divided equally among such children if more than one.” 
Hence, under the provisions of section 37 the industrial 
accident board may modify the original award “ending 
the compensation” payable to the departed alien widow 
and treat the minor children as though they were the 
only dependents entitled to' compensation and award them 
compensation under the provisions of paragraph c of sec- 
tion 7. The effect of the alien widow leaving the United 
States cannot properly be spoken of as a “suspension” of 
the award until her death or remarriage. Upon and 
after her departure she loses all right to compensation 
and the award so far as it grants compensation to her is 
thereupon and thereafter of no force or effect. 
Paragraph b of section 7 allowing the industrial acci- 
dent board to apportion the compensation between the 
widow and dependent children in ‘such way as it may 
deem best is not applicable. That paragraph contem- 
plates that the widow upon apportionment is entitled to 
compensation, the apportionment being simply to set aside 
to her individually the amount which the industrial acei- 
dent board might deem properly payable to her. Under 
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the circumstances of this case, however, the departing 
alien widow has lost her rights to all benefits under the 
act. 

Question II is answered in the negative except as to 
II (c) which is answered in the affirmative. 

3. If upon leaving the United States the departing 
alien widow loses her right to compensation under the act 
the date of her “leaving” should govern and hence the 
date when the modification of the award should take effect 
would reasonably be upon the date when the widow left 
the United States. 

4. No deduction should be made from the “maximum” 
death benefit of $5000. The loss sustained by the depart- 
ing alien widow is not the employer’s or insurance car- 
rier’s gain. The limit of their indemnity is $5000 and 
they are liable to compensation up to that amount. By 
section 37 of the act any modification of an award grant- 
ing death benefits is subject to the maximum and mini- 
mum provided by the act. 

5. The amount of compensation, the period of com- 
pensation and to whom compensation may be payable in 
the future depend entirely upon the provisions of the act 
itself and the contingencies that may arise. For the pres- 
ent the compensation is payable to the minor children 
under the provisions of paragraph c of section 7 for the 
periods provided by section 9 subject to the limitation 
fixed by section 11. Further than that we cannot say. 
Such compensation as may be payable to them may be 
made to the local representative of the minors, which in 
this case is the guardian of their respective estates. 

Both parties have conceded that the minor children 
are citizens of the United States and our opinion is predi- 
cated upon that assumption. Nor has any point been 
made as to the effect of entering judgment upon the award 
in the circuit court. 
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PETERS, C. J., PERRY AND LINDSAY, JJ. 


GUARDIAN AND Warp—custody and care of ward's estate—attorney’s 
fees. 


While a guardian may bring suits on behalf of his ward and 
when suing in good faith and upon reasonable grounds is entitled 
to his legal expenses incident thereto, including a reasonable 
attorney’s fee, it must appear that the institution of the suit and 
the incurment of such expenses were reasonably necessary. Where 
it does not appear that suit was necessary and it is apparent 
that the relief sought might have been obtained upon mere 
demand and no demand was made, an attorney’s fee should not 
be allowed the guardian out of the estate of the ward. 


SAME—same. 


Where expenditures made by the guardian neither appear to be 
reasonable nor for the benefit of the ward or her estate the 
amount thereof is not chargeable against the ward. 


SamE—same—attorney’s fee. 


Where it appears that a charge against a ward of an attorney’s 
fee was for services rendered to persons other than the ward for 
a service which such others might have been legally required to 
perform and to which the ward was entitled without cost to her, 
the amount thereof was properly disallowed and surcharged 
against the guardian. 
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SaME—same—same. 


Where no abuse of discretion appears in the amount of an 
attorney’s fee allowed a guardian the same will not be disturbed 
upon appeal. 


SaME—same—same. 

The statutory commissions allowed a guardian cover the services 
of the guardian in collecting rentals due his ward, and in the 
absence of evidence disclosing any necessity for the employment 
of an attorney for such collection, attorney’s fees cannot be 
allowed therefor. 


SaME—same—commissions. 


Where it appears that a guardian has been flagrantly derelict 
in the performance of his duties as such, statutory commissions 
payable to the guardian are properly disallowed. 


OPINION OF THE COURT BY PETERS, C. J. 
(Perry, J., dissenting in part.) 

This is an appeal by the former guardian of Maud K. 
Crowell, while a minor, from the decree of the judge of the 
division of domestic relations of the first judicial circuit 
settling the final accounts of the guardian and ordering 
him to forthwith pay to his former ward the sum of 
$1266.24, the amount found by the court to be in his 
hands and payable and distributable to her. This amount 
is made up of surcharges against the guardian, a review 
of the propriety of which requires first a brief statement 
of the history of the guardianship proceedings and cer- 
tain ancillary proceedings taken by the guardian in con- 
nection therewith. 

The appellant was appointed the guardian of the 
estate of the minor upon his own application on Octo- 
ber 2, 1911. The petition for appointment bears an in- 
dorsement in the handwriting of the applicant over what 
purports to be the signature of the ward, and subscribed 
and sworn to by her before the clerk of the supreme court, 
to the effect that the ward was of the age of sixteen years, 
six months and twenty-six days and agreed and consented 
to and approved the said petition. According to the peti- 
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tion the only property of which the minor was seized 
and/or possessed was an undivided “one-third interest in 
a piece of land on the Waikiki side of Adams Lane, and 
more particularly described in L. C. Award Number 56 to 
Eliab Grimes: subject nevertheless to a deed given by 
said minor to Annie Mattos and C. Lai Young, dated 
December 9th, 1909, and recorded in Liber 326 Pages 118- 
119.” In the order appointing the guardian there is a 
finding of fact that the minor was of the age of sixteen 
years, six months and twenty-six days. 

On the day of the guardian’s appointment it appeared 
of record in the office of the registrar of conveyances of 
the Territory of Hawaii at Honolulu, that the ward had 
theretofore and on to wit December 9, 1909, executed a 
deed to Annie Mattos and C. Lai Young (her husband 
joining therein in token of his consent thereto) of her 
undivided one-third interest in the Adams Lane property 
for the alleged consideration of $300 and that on May 10, 
1911, C. Lai Young, one of the grantees named in said 
deed, by way of further security of a subsisting mortgage 
from himself to one Mendonca and in consideration of 
forbearance by the mortgagee conveyed an undivided one- 
sixth interest in and to the said premises subject to said 
deed to one Lyle A. Dickey, Esq. 

On the day after his appointment, to be exact, on 
October 3, 1911, the guardian instituted in the circuit 
court of the first circuit against the said C. Lai Young 
and the said Annie Mattos a suit in equity to cancel the 
said deed to them of December 9, 1909, and for a recon- 
veyance by them of the premises subject thereto to his 
ward, alleging in his bill that the said C. Lai Young and 
said Annie Mattos had obtained the said deed from said 
ward by force and by false and fraudulent representations 
and by undue influence for the inadequate sum of $300. 
In connection with the formal allegation of the represent- 
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ative capacity of the complainant the guardian alleged 
that the ward was at the time of his appointment as 
guardian about sixteen years of age. On October 13, 
1911, the respondent C. Lai Young filed his sworn answer 
wherein he denied the allegations of fraud; alleged “That 
at the time of said conveyance this defendant believed 
that although Maud K. Crowell was a minor, being under 
age, the fact that she was a married woman not only put 
an end to the guardianship of her adopted mother but 
gave her power with the consent of her husband, to make 
a valid deed, and this conveyance was accepted in good 
faith. That since a recent decision of the supreme court 
on the effect of marriage on an infant woman, this defend- 
ant admits that said deed is voidable and that said Maud 
K. Crowell has a right to a reconveyance of said prop- 
erty ;”’ and consented to make the conveyance prayed for, 
urging, however, that in equity he should be reimbursed 
in the sum of $167.60 expended by him in the year 1908 
for the benefit of the minor in defending a lawsuit brought 
against her in which her title to the said land subject to 
said deed of December 9, 1909, had been put in question. 
The lawsuit referred to was the case of Gustave Rose and 
Helen Kruger v. Rosina Rose, Bertha Rumbel and Maud 
Kaikilani Chapman, a minor, an action to quiet title, 
Law No. 6684, lately pending in the circuit court of the 
first circuit. Chapman was the ward’s maiden name. 
Annie Mattos made no answer to the bill of complaint. 
On October 14, 1911, the respondents Annie Mattos and 
C. Lai Young, by their deed in writing, released, quit- 
claimed and conveyed unto the ward for the alleged con- 
sideration of $150 all their right, title and interest in and 
to the premises so theretofore conveyed to them by said 
deed of December 9, 1909. This deed was drafted by the 
guardian. The accounts contain no charge against the 
ward for this alleged consideration. On December 28, 
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1911, Lyle A. Dickey, the mortgagee in said mortgage to 
him of May 10, 1911, for the alleged consideration of 
$167.60 released and quitclaimed unto the ward all the 
right, title, interest and estate acquired by him in and to 
said premises by said mortgage. The similarity in the 
consideration in this release of mortgage and the amount 
claimed by C. Lai Young by his answer in the equity pro- 
ceedings would seem to indicate that they refer to the 
same subject-matter. On October 17, 1911, plaintiff dis- 
continued the equity suit. 

On October 19, 1911, the guardian presented to the 
circuit judge in probate in the matter of the estate of said 
ward a petition for leave to sell the said one-third interest 
of his ward in the said Adams Lane premises, alleging 
as reasons and grounds therefor “that there is no income 
so far as the minor is concerned from said property in 
order to maintain said minor,” and “that in order to pro- 
tect the interest of the minor in the above entitled de- 
scribed property the guardian is liable to pay to Lyle A. 
Dickey or C. Lai Young who had advanced money to pay 
such expenses amounting to about One Hundred and 
Sixty-seven and 60/100 ($167.60) Dollars, and that it is 
necessary that the above mentioned property be sold for 
the benefit of said minor.” Upon proceedings had before 
the probate judge the interest of the minor in said prop- 
erty was sold for $2950 from which the guardian was 
directed in the order confirming the sale “to pay and 
discharge out of said proceeds of sale the delinquent and 
unpaid taxes on the one-third interest of said minor in 
said premises, and the sum of $167.60 to L. A. Dickey in 
discharge of his lien thereon.” The order confirming sale 
was filed December 23, 1911, and the release of mortgage 
would indicate that the order to reimburse Lyle A. Dickey 
was complied with thereby. After the interest of the 
minor in the Adams Lane premises was revested in her 
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the guardian collected from former occupants of the 
premises as rent therefor the sum of $157.15 paid partly 
in cash and partly by giving credit for the amount paid 
by such occupants to the government on account of com- 
mutation due it from the minor upon said property. 

No accounts were filed by the guardian other than his 
final account which bears the file mark of January 4, 1922. 
This was filed only upon the previous demand of the attor- 
ney general acting on behalf of the minor who was then a 
ward of the government as a leper at Molokai. Previously, 
in the year 1917, at the instance of W. T. Rawlins, Esq., 
an attorney of this court, an accounting was privately 
rendered by the guardian and the balance then due the 
ward as claimed by him was paid over to her but this 
account was never accepted either by the ward or her 
attorney as correct. On the contrary, exception was 
taken thereto and further accounting demanded culmi- 
nating on June 6, 1919, in a written demand of the 
guardian that he forthwith file his final accounts in court, 
in default of which action would be taken to compel com- 
pliance thereto. This demand, however, was entirely 
ignored and no accounts were filed until the attorney gen- 
eral acted as previously stated. In justice to Mr. Raw- 
lins, it might be noted that he had in the meantime gone 
abroad and had also been in Washington upon territorial 
business and being unable to further pursue the matter 
had withdrawn as the ward’s attorney. 

For his services in the equity suit against Mattos and 
Lai Young the guardian charged the ward in his account 
with the sum of $776.15. He also charged the ward the 
sum of $10 for drafting the deed of reconveyance to her 
by Mattos and Lai Young. The ward was also charged 
with the sum of $167.60, the consideration for the release 
of the Dickey mortgage. For the collection of the rents 
he charged the ward ten per cent. of the amount collected 
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and for services rendered in filing his final account he 
charged the ward $50. All these items were disallowed 
by the court and the guardian surcharged therewith. 
Further, due to the actions of the guardian and his dere- 
liction in his duties as such, the court refused to allow 
him any commissions and charged him with the amounts 
thereof, credit for which he had prayed in his accounts. 
It is of these surcharges and the refusal of the court to 
allow the guardian any commissions that the guardian 
complains and to the review of which this appeal is 
directed. 

Why the guardian brought an action to set aside the 
deed to Mattos and Lai Young on the ground of fraud 
and undue influence instead of taking the necessary steps 
to avoid the deed on the ground of infancy is not disclosed 
further than by the explanation of the guardian that his 
ward was a large girl, was married at the time and had 
had a child and that he feared he would be unable to 
prove minority. We are not impressed with this explana- 
tion. The ward’s mother was alive at the time. In an 
action to set aside a deed on the ground of fraud innocent 
subsequent grantees and mortgagees for value are pro- 
tected. Not so upon avoidance by a minor of a deed exe- 
cuted by him during infancy. This situation would nat- 
urally influence a guardian in determining what course to 
pursue. The suit as filed was ill-advised. Moreover, it 
appears from the evidence of Mr. Rawlins that the guard- 
ian could probably have procured a reconveyance of the 
premises by Mattos and Lai Young upon notice of avoid- 
ance and request therefor and that legal proceedings were 
unnecessary. The guardian admitted that he secured his 
appointment primarily to recover the property for his 
ward for which in the event of success, by arrangement 
with the ward and her mother, he was to receive one- 
third of the value of the land. The guardian is an attor- 
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ney at law of this court. He knew that his ward was 
incompetent to enter into a contract of employment of 
this character. He knew that his remuneration for ser- 
vices rendered was subject to the supervisory control of 
the courts. Personal interest and not the interests of his 
ward apparently actuated the institution of the equity 
suit. If Mr. Rawlins is correct, and the record certainly 
confirms his opinion, the guardian could have accom- 
plished all that he did accomplish upon mere demand. 
Nor do we believe that the charge is made in good faith. 
When the guardian privately accounted to Mr. Rawlins he 
made a charge for this service of $295. Neither the ward 
nor her mother was called as a witness to corroborate 
his claim that a previous arrangement had been made as 
to the remuneration that he should receive. He denied 
the keeping of any books of account either personally or 
for his ward. He admitted that the receipt which he 
executed to himself for the sum of $776.15 for services 
rendered in this matter was made out by him shortly 
before filing his final accounts. The facts speak for 
themselves. No evidence was adduced by the guardian 
as to the value of his services. Mr. Rawlins testified that 
they were not worth anything. Had Mattos and Lai 
Young upon demand therefor refused to reconvey the 
desirability of offering the property for sale without any 
legal entanglements might constitute some justification 
for the suit. But without any prior demand for recon- 
veyance, which, from the answer of Lai Young it must 
appear the latter was willing and ready to execute, the 
guardian precipitated this litigation actuated without 
question by the unconscionable contract for services 
which he had previously exacted from his ward and not 
by the interests of his ward. While a guardian may bring 
suits on behalf of his ward and when suing in good faith 
and upon reasonable grounds is entitled to his legal 
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expenses incident thereto, including a reasonable attor- 
ney’s fee, it must appear that the institution of the suit 
and the incurment of such expenses were reasonably nec- 
essary. Where it does not appear that suit was neces- 
sary and it is apparent that the relief sought might have 
been obtained upon mere demand, and no demand was 
made, an attorney’s fee should not be allowed the guard- 
ian out of the estate of the ward. 

The attorney general filed written objections to the 
guardian’s account assigning to this particular item the 
objection “that it does not appear that this minor is 
liable for the whole of said sum.” In his written answer 
to the objection of the attorney general the guardian 
asserted: “4. Item No. 12. Dec. 22, 1911. To Bill of 
L. A. Lindsay (Dickey) Voucher No. 12, $162.50. The 
guardian had examined the claim of L. A. Dickey and was 
satisfied that that amount was a reasonable charge on 
account of the share of the minor in a land suit before.” 
The master to whom the accounts were referred made the 
following report on this item: “Item No. 12. Decem- 
ber 22, 1911. This is for the sum of One Hundred Sixty- 
seven Dollars and Sixty Cents ($167.60) representing a 
sum of money paid by the guardian to Lyle A. Dickie” 
(Dickey). “One Hundred Dollars ($100.00) of this sum 
is represented as advances for fees, and the Sixty-seven 
Dollars and Sixty Cents ($67.60) is represented as costs 
paid on behalf of the ward by C. Lai Young and Lyle A. 
Dickie” (Dickey). “There is nothing in the record which 
shows the necessity of paying this sum, and the master 
recommends that until such time as it can be shown that 
the expenditure was necessary for the benefit of the ward,” 
(the italics are ours) “that the item be disallowed.” Upon 
the hearing this item was in issue. Evidence was adduced 
by the guardian in support thereof. 

The trial court in its discretion refused to be bound 
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by the decretal order of the probate judge, in the matter 
of the proceedings for the sale of the ward’s estate, order- 
ing payment of this amount to Mr. Dickey and investi- 
gated the propriety of the payment anew. This it had a 
right to do. The decretal order of the probate judge was 
not final. The guardian was the only party before the 
court at that time. The minor in that proceeding was 
represented by the guardian. The order of payment was 
subject to modification or annulment by the judge of the 
division of domestic relations sitting as a judge in pro- 
bate upon hearing of the guardian’s final accounts. Estate 
of D. H. Davis, 22 Haw. 436. 

Neither party to the proceedings below objected to the 
court going into the propriety of this charge and no point 
is made here that the trial judge abused his discretion in 
so doing. 

Upon this state of the case the question presented to 
this court is simply whether the record supports the 
decision of the trial court surcharging the guardian with 
the amount of this payment to Mr. Dickey. 

From an examination of the record in Law No. 6684 
it appears that the plaintiffs claimed the entirety in fee; 
that Mr. Dickey appeared in behalf of the ward by her 
adopted mother, Annie Mattos, and filed an answer on 
behalf of the ward claiming an undivided one-half interest 
in the premises subject thereto and upon trial had, the 
ward prevailed and judgment was rendered in her behalf 
adjudging her to be the owner in fee simple of an un- 
divided one-third interest in the premises. Plaintiffs’ 
costs were taxed in the sum of $67.60 and in the judgment 
these costs were not charged against the minor but against 
the other defendants. Mr. Dickey’s voucher is for $167.70 
and recites that it is “for fees and costs advanced re suit 
Mrs. Kruger et al. vs. Maud K. Crowell et al.” Obviously 
the receipt affords no means of determining what part 
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thereof was charged by Mr. Dickey for counsel fees and 
what part for costs advanced. No attempt was made by 
the guardian or any witness on his behalf to segregate the 
total amount of $167.70 and the record is entirely silent 
upon the question of what amount thereof should be 
applied to “fees” and what to “costs.” 

Fortunately the record in Law No. 6684 may be re- 
sorted to to determine the value of Mr. Dickey’s services 
as attorney for the ward therein. An examination of that 
record satisfies us that Mr. Dickey’s services were reason- 
ably worth the sum of $100. But neither the record in 
the action to quiet title nor the record in the instant case 
furnishes any clue of the purposes of the alleged advance 
for costs or the reasonableness thereof unless it be in sat- 
isfaction in part of plaintiffs’ costs taxed in the law 
action. This leaves the sum of $67.70 unexplained. From 
all that appears in the record it is impossible to say that 
the costs were chargeable against the ward or her estate 
or were reasonable. It should affirmatively appear that 
the expenditure for costs was for the benefit of the ward 
or her estate. Where as here the propriety of the charge 
is put directly in issue and its allowance is denied “until 
such time as it can be shown that the expenditure was 
necessary for the benefit of the ward” the mere production 
of a receipt is not sufficient. Nor was the mere assertion 
of the guardian that were Mr. Dickey present he could 
explain the matter a substitute for competent evidence in 
support thereof. Moreover, the duty devolved upon the 
guardian to show affirmatively that the amount of these 
expenses was reasonable. “The guardian may employ 
counsel and pay counsel fees and expenses of litigation in 
prosecuting or defending a suit in behalf of the ward; 
and, while he becomes personally liable for such fees and 
expenses, if they are reasonable in amount and such as 


would have been incurred by one of ordinary prudence in 
29 


450 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


the management of his own affairs, the guardian will be 
entitled to an allowance therefor in his account * * *.” 
28 C. J., title “Guardian and Ward,” Sec. 259, p. 1151. 
See also Van Gieson v. Magoon, 20 Haw. 146. It is sig- 
nificant, however, that the amount described in the peti- 
tion of the guardian for leave to sell real estate “as 
due Lyle A. Dickey or C. Lai Young,” the amount ordered 
to be paid Mr. Dickey by the order confirming the sale, 
the consideration on the release of the mortgage by Mr. 
Dickey and the amount for which the guardian prayed 
allowance in his accounts is in each instance the sum of 
$167.60 while the receipt from Mr. Dickey is but ten cents 
in excess thereof. Whether Mr. Dickey’s receipt refers to 
the same amount and the additional ten cents is a mistake 
we cannot say. If this amount were intended to cover the 
whole or any part of the costs taxed in favor of plaintiffs 
in the action to quiet title the ward certainly could not 
be charged therewith. 

Under the circumstances the surcharge of $167.60 to 
the extent of $67.60 thereof, on the theory that it is refer- 
able to costs, is affirmed; to the extent of $190, which we 
find is referable to counsel fees for services rendered by 
Mr. Dickey in the law action referred to, it is reversed. 

The charge of $10 for drafting the deed from Mattos 
and ©. Lai Young to the ward is another instance of the 
unnecessary incurment of counsel fees. C. Lai Young in 
his answer in the equity proceeding expressed his willing- 
ness to and offered to convey. The respondent Mattos 
had defaulted. If the guardian were acting bona fidedly 
when he verified the bill in equity charging the respond- 
ents with fraud and undue influence he knew that he 
was entitled to a decree for reconveyance which the re- 
spondents would have been obligated to make without cost 
to the ward. In the face of the facts and the pleadings 
the ward was entitled to a reconveyance without any cost 
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whatever. The guardian even failed to secure from the 
respondents the costs accrued against the ward up to dis- 
continuance. This matter, however, does not come within 
the purview of this appeal and we make no comment 
thereon further than to say that it is an additional reason 
for our feeling that under all the circumstances the dis- 
allowance of this item by the lower court was proper. 

The guardian charged the ward $200 for his services 
in securing the sale of the property. The court below 
allowed him $50 and surcharged him with the balance. 
No abuse of discretion appears and the action of the trial 
court in that regard is approved. 

Services for the collection of rents due the ward are 
under ordinary circumstances covered by the statutory 
commissions allowed by law. No suit was filed therefor. 
No complications arose necessitating the services of an 
attorney and in the absence of any showing of such neces- 
sity an attorney’s fee for such services was properly 
disallowed. 

Nor does the record disclose any reason why the 
guardian should be paid an attorney’s fee for the prep- 
aration of his final accounts. The action of the trial 
court is sustained without comment. 

The trial court also disallowed the guardian’s statu- 
tory commissions. The judge in his decision found: “The 
conduct of the guardian in this matter is deserving of 
censure by this court. The guardian was not only negli- 
gent in that he failed to file an accounting upon the ward 
attaining her majority, but he was also negligent in the 
performance of his duties. The interests of his ward were 
of secondary importance to his own interest. He profited 
from the assets out of all proportion to his services. 
Where he should have attempted to conserve and invest 
the assets, he on the other hand proceeded to squander 
and dissipate his ward’s property. This court is con- 
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strained to condemn the guardian in the management of 
the property entrusted to his keeping.” These findings 
are amply sustained by the evidence. Commissions to the 
guardian were properly disallowed. 

The decree appealed from is‘affirmed, except as to the 
surcharge of $167.60 which is reduced by $100. The 
cause is remanded to the judge of the division of domestic 
relations with instructions to modify the decree appealed 
from by substituting the sum of $1166.24 for the sum of 
$1266.24 wherever the latter amount appears therein. 

W. C. Achi, Guardian (also on the brief), in person. 

H. R. Hewitt, Deputy Attorney General (also on the 
brief), for the ward. 


OPINION OF PERRY, J., CONCURRING IN PART AND 
DISSENTING IN PART. 


One of the items appearing in the schedule of disburse- 
ments in the guardian’s account is as follows: “December 
22, 1911, Bill L. A. Dickey (Voucher No. 12) $167.70.” 
The voucher in support of this item reads: “Honolulu, 
December 28, 1911. Received from W. ©. Achi, Gdn. 
Maud K. Crowell, One Hundred and Sixty-seven 70/100 
Dollars for fees and costs advanced re suit Mrs. Kruger 
et al. vs. Maud K. Crowell et al. $167.70. (Signed) Lyle 
A. Dickey.” In the probate cause entitled “In the Matter 
of the Estate of Maud K. Crowell, a Minor,” a circuit 
judge of the first circuit, in an order confirming the sale 
by the guardian of the ward’s one-third interest in certain 
real property situate in this city, specifically authorized 
Mr. Achi as guardian of the said minor “to pay and dis- 
charge out of said proceeds of sale * * * the sum of 
$167.60 to L. A. Dickey in discharge of his lien thereon.” 

Ordinarily this showing, inclusive of the decree of a 
court of competent jurisdiction specifically authorizing 
the disbursement, would suffice to require the allowance 
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of the item to the guardian in the settlement of his final 
accounts. It is in itself a strong showing that the pay- 
ment was properly made on behalf of the ward. It is 
true, as a matter of law and of procedure, that in the con- 
sideration of the guardian’s final accounts the propriety 
of the payment in question may be reexamined in spite of 
the existence of the former decree; but this is a power to 
be carefully exercised. The former decree should not be 
lightly set aside. It is entitled to the respect and weight 
due to any decree of a conscientious judge passing upon 
the matter after a hearing. I can find in the record before 
us in the case at bar nothing to justify the revocation or 
modification of the former decree. The guardian testified 
in effect that the payment was made by him only after an 
examination which satisfied him that the expenditure was 
for the benefit of his ward and that if Mr. Dickey were to 
prove the facts before the court the court would compel 
the guardian to pay the claim. The record in L. No. 6684, 
which was admitted in evidence in this case by the trial 
judge (although for an erroneously limited purpose), 
shows that an action at law to quiet title was brought un- 
der our statutes by Gustave Rose and Helene Kruger, as 
plaintiffs, against Rosina Rose, Bertha Rumbel and Maud 
Kaikilani Chapman, a minor (the ward in the case at 
bar), as defendants; that Mr. A. G. M. Robertson, later 
chief justice of this court and always a member of the 
bar in high standing, was in that cause the attorney for 
the plaintiffs; that in the declaration it was represented 
that Maud was a minor and prayer was made that a 
guardian ad litem be appointed to protect her interests; 
that the circuit court appointed William A. Chapman, 
alleged father of Maud, as her guardian ad litem; that 
subsequently, upon a showing by affidavit that William 
A. Chapman was the stepfather and not the father of 
Maud and showed no interest in her or in her property 
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rights, Annie Mattos, Maud’s mother by adoption, was 
appointed guardian ad litem in place of the said Chap- 
man; that on behalf of Maud an answer was filed by 
Annie Mattos as guardian ad litem, Mr. Lyle A. Dickey, 
later a judge of the circuit court of the fifth judicial cir- 
cuit and always a member of the bar in high standing, 
signing and presenting the answer as attorney for the 
guardian ad litem, and that in that answer the minor set 
up a claim to ownership in fee simple of an undivided 
one-third of the land described in the plaintiffs’ declara- 
tion; that an answer was also filed on behalf of each of 
the other defendants by competent counsel; that trial 
was had before the court without the intervention of a 
jury; that briefs were filed by the attorney for the 
guardian ad litem, by the attorney for Rosina Rose and 
by the attorney for the plaintiffs; that in that action 
Rosina Rose claimed the whole title to the premises in 
fee simple, the minor claimed an undivided one-third 
interest and the plaintiffs claimed an undivided two-thirds 
interest, the latter saying in their brief that it was of no 
concern to them who was the owner of the remaining 
one-third but nevertheless arguing to the effect that Maud 
was not the owner of that one-third; and that the decision 
and decree of the trial judge was that the minor was the 
owner of an undivided one-third interest in fee simple. 
Throughout the proceedings in that action at law there is 
not discernible any trace of collusion between the plain- 
tiffs and any of the defendants nor is there any room for 
the thought that the action was not instituted in good 
faith in order to secure a determination of the rights of 
the parties or that Judge Dickey did not devote his un- 
divided attention and efforts to securing for his client as 
favorable a judgment as possible. I am satisfied from the 
evidence furnished by that law record not only that Judge 
Dickey’s services were rendered in the utmost good faith 
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but that they were for the benefit of the minor and that 
they were reasonably worth at least the amount of com- 
pensation which he received, which would seem to have 
been the sum of $100. I find no reason in the evidence 
now before us for believing that the expenditure of $67.60 
for costs and expenses on behalf of his client was unneces- 
sarily incurred by Judge Dickey. 

I think that the whole of the item of $167.60 ought to 
be allowed to the guardian. 

It is said that the guardian’s charge of the sum of $10 
as a “fee drawing deed from C. Lai Young” should be dis- 
allowed on the ground that the duty devolved upon C. 
Lai Young and Mattos to furnish the deed, this being a 
reconveyance of land improperly accepted by them from 
Maud while she was still a minor. Conceding that the 
duty to draw and furnish the deed rested primarily upon 
those who should reconvey, it seems to me, nevertheless, 
that it was an act of commendable industry and watchful- 
ness on the part of the guardian to prepare the deed him- 
self and secure its execution while C. Lai Young and 
Mattos were confessedly in the mood to make the recon- 
veyance. Further judicial proceedings to compel the exe- 
cution of a deed of reconveyance would have been at least 
as costly as the mere drawing of a deed and probably more 
costly and the delay involved in further proceedings not 
accompanied by the tender of a form of deed might reason- 
ably have seemed to the guardian to have left the way 
open for the proposed grantors to ehange their attitude or 
to cause further delays resulting possibly in intervening 
deaths with their resultant complications. I think that no 
fault is attributable to the guardian for avoiding all un- 
favorable chances by immediately drawing the deed him- 
self and presenting it for execution and that he is entitled 
to reasonable compensation for his legal services in draw- 
ing the deed. 
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The contract of the minor to pay Mr. Achi for his 
services in equity suit No. 1796 for the setting aside of 
the deed to C. Lai Young and Mattos was, of course, 
avoidable and has been avoided by the acts of the ward. 
The guardian cannot succeed in any claim to compensa- 
tion under that contract. The institution of the suit in 
equity was perhaps unnecessary (it was one method of 
disaffirming the deed) and, in the light of subsequent 
events as they have developed, it might be that upon a 
mere demand a reconveyance would have been secured. 
The evidence is not clear as to whether the guardian made 
any efforts prior to the suit to secure a reconveyance but 
assuming that he did not and that he acted too hastily in 
instituting the suit and even that the institution of the 
suit was largely for the purpose of securing the large 
fees contemplated by the voidable contract just mentioned, 
it nevertheless remains true that the suit accomplished for 
the ward all that the ward was entitled to and all that 
could have been accomplished by a mere demand. If a 
demand had been made resulting in the execution of the 
deed prepared by the guardian, the services so rendered 
by the guardian would none the less be legal in their 
nature and such as to justify and require the allowance 
to him for those services of compensation additional to 
his statutory commissions and in that event the sum of 
$50 would clearly have been reasonable compensation for 
those services. While the amount claimed, to wit, $776.15, 
should be disallowed, the guardian should, in my opinion, 
be allowed in lieu thereof the sum of $50 for his services 
in preparing the deed and in securing a reconveyance. 

Nor is there anything in the evidence of Mr. Rawlins 
to require a different conclusion. He did not attempt to 
testify that he had knowledge that a demand, without suit, 
would have been successful. His evidence was that “in 
all probability a demand upon Lai Young would have car- 


VIERRA v. SHIPMAN, 27 Haw. 457. 457 


Syllabus. 


ried out the same thing” and that “a demand upon Lai 
Young would probably have accomplished the same end.” 
He simply gave his surmise based upon the facts as he 
knew them at the time of testifying. His statements in 
reality were not evidence and should not have been 
admitted. 

I concur in the allowance to the guardian of the charge 
of $50 for securing the sale of the ward’s property, in the 
disallowance of the compensation claimed for collection of 
rents and for the preparation of the final accounts and 
in the disallowance of all commissions. 


GEORGE VIERRA v. OLIVER T. SHIPMAN, SAMUEL 
KAUHANE AND ADAM C. BAKER, TRUSTEES 
UNDER THE WILL OF JOHN T. BAKER, 
DECEASED. 


No. 14388. 


APPEAL FROM CIRCUIT JUDGE First CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ABRGUED June 15, 1923. DECIDED SEPTEMBER 14, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


SPECIFIC PERFORMANCE—oral contract to devise land—sufficiency of 
evidence. 


Upon the evidence adduced the allegations of a bill for the 
specific performance of an oral contract to devise land are found 
to be proven to the satisfaction of the court. 


OPINION OF THE COURT BY PERRY, J. 
This is a bill in equity for the specific performance of 


an oral agreement to devise land in consideration of the 
performance of certain services by the complainant. 
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Upon an interlocutory appeal from an order overruling 
a demurrer to the bill of complaint, we have held in this 
case (26 Haw. 369) that generally speaking an agreement 
to devise land to a particular person is valid and enforce- 
able in a court of equity; that in such a case the prop- 
erty in the hands of the representatives of the deceased 
promisor is regarded as impressed with a trust in favor of 
the promisee; that if a promise to devise is oral, part 
performance will justify enforcement by a court of equity; 
that the statute of frauds is not to be so applied as to 
render it an instrument of fraud; that transfer of posses- 
sion from the promisor to the promisee is not essential to 
part performance of an oral agreement to devise land; 
that in this case transfer of possession from the promisor 
in his lifetime to the promisee would have been in contra- 
vention of the agreement between the promisor and the 
promisee since the agreement contemplated that the prom- 
isee should act as foreman for the promisor of the cattle 
ranch in question; and that upon the averments of the 
bill of complaint to the effect that at the time of the mak- 
ing of the promise sued upon the promisee was sixteen 
years of age and planned to take, if possible, a course of 
study in agriculture, that the acceptance by him of the 
promisor’s promise and the performance of his duties on 
the ranch under the agreement necessarily rendered im- 
possible any course of study as planned and that for 
about seven years, until the death of the promisor, the 
complainant fully performed all of the duties required of 
him by the agreement, there was part performance and the 
complainant was entitled to the relief prayed for. Upon 
the present appeal from the final decree it simply remains 
to consider whether the evidence adduced sustains the 
averments of the complaint. 

After hearing evidence, the trial judge held that the 
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allegations of the bill had been proven and granted a 
decree as prayed for. 

The only evidence adduced on behalf of the respond- 
ents was that by one of the trustees to the effect that 
shortly after the death of the decedent, at a meeting at 
the witness’ office attended by the witness, the attorney for 
the respondents and five other persons, the will was read 
in the hearing of the petitioner and that the latter made 
no statement at that time to the effect that the decedent 
had promised to devise the ranch to him, said that he 
“was going to look after the ranch’ and “made some 
inquiries about the disposition of the stock and cattle.” 
At that meeting the petitioner was not represented by 
counsel and it may well be that his failure to then assert 
his claims under the oral agreement is to be explained by 
his ignorance of his legal rights and of correct procedure 
under the circumstances. In any event, the evidence in 
support of the bill is too clear and strong to be success- 
fully answered by this mere failure of the complainant 
at the time stated to assert his rights. The complainant’s 
own testimony was direct and in itself substantiated all 
of the allegations of the bill. It was amply corroborated 
by the testimony of J. F. Woods, a well known resident of 
the district in which the ranch is situated and an intimate 
friend of the decedent, and by that of Mrs. George Hall 
and Phoebe K. Kakane, both disinterested, witnesses, and 
Laie Kealoha, mother of the complainant. All of these 
witnesses testified to statements by the decedent to the 
effect that during all of the period of his service on the 
ranch the petitioner received no compensation other than 
food and clothing, that his services were at all times emi- 
nently satisfactory to the decedent and that the decedent 
had promised to devise the ranch to him. It is clear and 
undisputed that the plaintiff rendered the required ser- 
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vices on the ranch for a period of nearly seven years next 
preceding the decedent’s death. 

In May, 1921, the decedent executed a will whereby 
he bequeathed to the complainant “all of my cattle, horses 
and personal property which at the time of my death shall 
be upon” the ranch in question,—“to him and his heirs 
absolutely ;” and whereby he devised to the complainant 
“that certain parcel of land situate at Waimea, South 
Kohala, Hawaii, described in land patent No. 4955, con- 
taining an area of 10.013 acres, and also all of my portion 
of the said Ahupuaas of Waikoekoe and Lalakea, at 
Mahiki, which shall not be under lease at the time of my 
death, to have, hold and enjoy the said properties during 
his lifetime, with the remainder over to my residuary 
trust estate if he shall die before the termination of the 
trust hereinafter created, or if he shall survive all of my 
nephews and niece hereafter named then with remainder 
over to their lawful heirs after his death share and share 
alike.” The lands referred to in this devise are the lands 
comprising the cattle ranch of the decedent and the same 
lands referred to by him in his oral promise to the com- 
plainant. Passing by, as we did in the consideration of 
the demurrer, the question of whether or not this will con- 
stitutes in itself a sufficient memorandum to take the case 
out of the statute of frauds, the fact remains that the 
making of these provisions in favor of the complainant 
was evidence corroborative of his testimony at the trial 
and of that of the other witnesses called in his behalf. 

We are not unmindful of the possibilities of perjury in 
cases of this general nature but feel entirely satisfied after 
a careful study of all of the evidence adduced that this 
is not a case based upon perjury and that the facts were 
in reality as alleged in the bill of complaint. There is not 
even a substantial conflict between the evidence for the 
complainant and that adduced by the respondents. Being 
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thus satisfied, from the evidence, of the truth of the peti- 
tioner’s complaint, we know of no rule of law or of evi- 
dence such as is contended for on behalf of the trustees 
requiring proof of any “visible facts” or “patent facts,” as 
distinguished from anything said by either party as to the 
existence or contents of the contract sued on, in order to 
justify the granting of the relief prayed for. It amply 
appears from the evidence that at the time of the making 
of the promise sued upon the petitioner was sixteen years 
of age and entertained plans of a higher education than 
he then possessed and that these plans were not without 
reasonable prospects of being carried out. His seven 
years of continuous service on the decedent’s ranch in 
pursuance of the promise now sued on rendered impos- 
sible any course of study as planned. The damages suf- 
fered by him are not susceptible of accurate ascertain- 
ment in terms of money and are therefore irreparable. 
Under these circumstances equity will grant relief. 

The decree appealed from is affirmed. 

A. G. M. Robertson (Robertson & Castle on the brief) 
for petitioner. 

W. H. Smith (also on the briefs) for respondents. 
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ERNEST H. WODEHOUSE ET AL., TRUSTEES UN- 
DER THE LAST WILL AND OF THE ESTATE 
OF BATHSHEBA M. ALLEN, DECEASED, v. 
IWALANI A. ROBINSON ET AL. 


No. 1434. 


APPEAL FROM CIRCUIT JUDGE First CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ARGUED JUNE 5, 1923. DECIDED SEPTEMBER 18, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


Witits—construction—devise to “children.” 
The general construction of the word “children” when used in 
a will accords with its popular and ordinary signification, namely, 
as designating the immediate offspring. 


SAME. 


In a will bequeathing certain income to the brother and sisters 
of the testatrix “for her, his or their natural life or lives,” there 
was a proviso that “if my brother or any of my sisters shall die 
at any time leaving a child or children surviving bim or her then 
in every such case and until the death of the last survivor of my 
brother and sisters such child or children (in equal shares while 
there shall be more than one) shall have the use, benefit, enjoy- 
ment and income of and from my said trust estate, which his or 
her or their parent would have taken if living.” Held, that the 
words “child” and “children” were used in this proviso in their 
primary or ordinary sense of offspring in the first degree. 


OPINION OF THE COURT BY PERRY, J. 


This is a suit in equity instituted by the trustees 
under the will and of the estate of Bathsheba M. Allen, 
deceased, for the construction of that portion of the forty- 
eighth clause of the will of the decedent which reads as 
follows: “provided, however, that if my brother or any 
of my sisters shall die at any time leaving a child or 
children surviving him or her then in every such case 
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and until the death of the last survivor of my brother 
and sisters such child or children (in equal shares while 
there shall be more than one) shall have the use, benefit, 
enjoyment and income of and from my said trust estate, 
which his or her or their parent would have taken if 
living.” The trustees express themselves in their petition 
as being uncertain whether in this provision the word 
“children” is used as meaning immediate offspring or as 
meaning or including grandchildren. 

The decedent left surviving her a brother, Mark P. 
Robinson, and five sisters, Mary E. Foster, Victoria Ward, 
Matilda Foster, A. (Watty) Jaeger and Lucy MecWayne. 
The testatrix died on February 11, 1914. Mrs. Jaeger, her 
sister, died on November 29, 1921, leaving surviving her 
two children, Iwalani A. Robinson and Samuel Allen 
Jaeger. Two of her children, James E. Jaeger and Henry 
A. Jaeger, died before their mother, the first of these leav- 
ing surviving him five children who are parties respond- 
ent in this suit and the second leaving surviving him one 
child who is likewise a party respondent. The question 
upon which the trustees desire to be instructed is whether 
the portion of the income of the estate of the decedent 
which was payable to Mrs. Jaeger in her lifetime is now 
payable wholly to her two surviving children, Mrs. Rob- 
inson and Samuel Allen Jaeger, or is payable in part to 
the grandchildren of Mrs. Jaeger, that is to say, to the 
five children of her son James and to the one child of her 
son Henry. 

It cannot properly be said that the word “children” is 
ambiguous or of doubtful meaning. Its ordinary and 
every-day meaning, when used in legal documents as well 
as in common parlance, is descendants in the first degree 
or of the first generation. It can be and is sometimes used 
as denoting descendants in the second degree and even in 
more remote degrees; but it is well settled that when the 
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word is used in a will it is to be read in its ordinary 
every-day acceptation unless there is something in the will 
to show that it is used as meaning grandchildren or per- 
haps even in some broader sense. This was definitely so 
held in the case entitled Estate of Hartwell, 23 Haw. 213, 
215. Quoting from Churchill v. Churchill, 59 Ky. 466, 
469, the court there said: “The technical legal import of 
the word ‘children’ accords with its ordinary and popular 
signification. It does not denote grandchildren; and, 
though some times used with that purpose and effect, 
there is no warrant for thus enlarging its meaning in 
construing a will, unless indispensably necessary to effect- 
uate the obvious intent of the testator. It may be regard- 
ed as well settled that such enlarged or extended import 
of the word ‘children,’ when used as descriptive of persons 
to take under a will, is only permissible in two cases. 
First, from necessity, where the will would be otherwise 
inoperative; and second, where the testator has shown 
by other words that he did not use the word in its ordi- 
nary and proper meaning, but in a more extended sense. 
About this rule of construction, there seems to be no con- 
flict in the authorities.” 

In Adams v. Law, 17 How. 417, 421, the Supreme Court 
of the United States said: “The legal construction of the 
word ‘children’ accords with its popular signification, 
namely, as designating the immediate offspring. See 
Jarman on Wills, 51. It is true, in the construction of 
wills, where greater latitude is allowed, in order to effect 
the obvious intention of the testator, grandchildren have 
been allowed to take under a devise ‘to my surviving 
children.’ But even in a will, this word will not be con- 
strued to mean grandchildren, unless a strong case of 
intention or necessary implication requires it.” 

“The word ‘children’ in its primary meaning is limited 
to descendants in the first degree, i. e, the imme- 
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diate issue or offspring of the parent. This is the techni- 
cal and legal signification of the term, agreeing with its 
ordinary sense, and, in the absence of a clear indication 
of a contrary intention in the context, it must be taken 
in this sense and not as including grandchildren. And it 
will require express words, or very strong and necessary 
implication arising from the will itself, to show that the 
testator intended to include grandchildren in a gift to 
children simpliciter.” 2 Underhill on Wills, Sec. 548. 
With the one exception hereinafter referred to, no ex- 
press provisions or language of the will are pointed out 
on behalf of the grandchildren of Mrs. Jaeger to support 
the view that the word “children” as used in the portion 
under consideration of the forty-eighth clause was in- 
tended to mean or include “grandchildren.” Their main 
argument is, as it is expressed by counsel, that the “evi- 
dent intent, throughout the will” is to treat the brother 
and sisters of the testatrix and their families “with fair- 
ness, justice and equality”; that the “scheme of the will” 
embraced “equality of treatment not only between the 
respective families of the brother and sisters but among 
the members of each family, including children of de- 
ceased’s children”; that the testatrix had a “plan of 
equity among her collaterals; and that “there is dis- 
cernible a general plan and intent on the part of the tes- 
tatrix to provide for and distribute her property between 
her brother and sisters, the children of those of them who 
had children and the grandchildren impartially on the 
basis of a studied equality, having regard for the circum- 
stances.” We can only say, after a careful study of the 
whole will, that we are unable to find in the will any plan 
or scheme or intent on the part of the testatrix to give 
equal amounts or values to all of the descendants of each 
brother or sister or even to make any gift whatever to all 


such descendants where any of them at all are given such 
30 
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gifts. If the testatrix had any such plan or intention, 
she has not sufficiently expressed it. While there is no 
doubt that in the construction of a will the object of the 
court is always to find and effectuate the intention of the 
testator, it is equally true that the intention thus referred 
to is the intention as expressed in the will. It does not 
include an intention possibly had at some time anterior 
to the drafting of the will but abandoned at the time of 
its execution nor even an intention which, as others would 
contend, was in the mind of the testatrix but which 
neither expressly nor by necessary implication is set 
forth in the will. Courts, of course, cannot amend wills— 
not even when a testator is claimed by his survivors to 
have intended to include something in his will which is 
not there included. 

But who is to say whether the provision made by such 
a testatrix as this one amongst her numerous collaterals 
and their descendants is “fair” or “just” or “equal”? 
No one other than the testatrix herself. It was her 
property that she was disposing of in her will. She knew 
better than any court can know the history of her col- 
laterals and of their relations with her. What might 
seem fair and just and equal in the treatment of these 
collaterals might be one thing in her estimate and quite 
another in the estimate of the court or of the relatives 
themselves. In all such matters her view must be allowed 
to prevail. 

Not only is it impossible to find in the will indications 
of any desire on the part of the testatrix to make gifts 
to the grandchildren of the brother and sisters of the 
same sums or values as are given to the children of the 
brother or sisters but, as will appear hereinafter, such 
indications as are contained in the will entirely negative 
any such general plan or desire. 

On behalf of one of the grandchildren of Mrs. Jaeger 
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it is urged (this is the only reference by any of the con- 
testing grandchildren to any specific language of the will 
as furnishing cause for regarding the word “children” in 
the provision in question in the forty-eighth clause as 
meaning “grandchildren’’) that in the following language 
in paragraph 48 is to be found a definite indication that 
the word “children” was used as meaning “grand- 
children,” to-wit: “so that the children of my brother and 
sisters who shall be the object of this trust shall take in 
equal shares per stirpes and not per capita and the chil- 
dren being objects of this trust of any child of my brother 
or sisters having died in the lifetime of my brother and 
sisters or the survivor of them shall take equally between 
them the share which the parent would have taken had 
he or she survived the last survivor of my brother and 
sisters aforesaid.” For a proper understanding of the 
language just quoted and thus relied upon a study of the 
whole of the forty-eighth clause is necessary. That clause 
reads as follows: 

“I give, devise and bequeath all the rest, residue and 
remainder of my property of every description, nature 
and kind and wheresoever situate, hereinafter called my 
‘Trust Estate’, unto Mark P. Robinson, Paul Muhlendorf 
and James E. Jaeger, and their successors in trust, here- 
inafter called my ‘Trustees’, upon trust, that my brother 
Mark P. Robinson and my sisters, Mary E. Foster, Vic- 
toria Ward, Matilda Foster, A. (Watty) Jaeger and 
Lucy McWayne, shall have the use, benefit, enjoyment and 
income thereof for and during the term of their natural 
lives, and the survivors and survivor of them, for her, his 
or their natural life, or lives (equally while more than 
one) ; provided, however, that if my brother or any of my 
sisters shall die at any time leaving a child or children sur- 
viving him or her then in every such case and until the 
death of the last survivor of my brother and sisters such 
child or children (in equal shares while there shall be more 
than one) shall have the use, benefit, enjoyment and in- 


468 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


come of and from my said Trust Estate, which his or her 
or their parent would have taken if living, and on the 
death of the last survivor of my said brother and sisters 
I give, devise and bequeath all the rest, residue and re- 
mainder of my property of every description, nature and 
kind and wheresoever situate, and free and clear of the 
terms and provisions of this trust absolutely and uncon- 
ditionally, vesting without conveyance or other act or 
writing from or by my said Trustees, to all of the children 
then living of my said brother, Mark P. Robinson, and my 
said sisters, Mary E. Foster, Victoria Ward, Matilda 
Foster, A. (Watty) Jaeger and Lucy McWayne, said chil- 
dren taking per stirpes, the children if more than one of 
my brother or any sister taking in equal shares among 
themselves, and to the children then living of any child 
then deceased of my brother or sisters taking per stirpes 
by right of representation; so that the children of my 
brother and sisters who shall be the object of this trust 
shall take in equal shares per stirpes and not per capita 
and the children being objects of this trust of any child 
of my brother or sisters having died in the lifetime of my 
brother and sisters or the survivor of them shall take 
equally between them the share which the parent would 
have taken had he or she survived the last survivor of 
my brother and sisters aforesaid.” 

In the statement beginning with the words “so that 
the children” the expression “the children being objects 
of this trust of any child of my brother or sisters having 
died in the lifetime of my brother and sisters or the sur- 
vivor of them” does not show that the word “children” 
wherever used in the forty-eighth clause means “grand- 
children” but, grammatically and obviously, means sim- 
ply that whenever the children of any child of a brother 
or sister are by the provisions of the clause objects of 
the trust (as they are with reference to the corpus and as 
they are not with reference to the income) in all such 


instances they shall take “equally between them” the 
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share which their parent would have taken had he or she 
survived the last survivor of the brother and sisters. 

The following considerations tend to show that the 
word “children” was used in the provision concerning 
which the trustees are in doubt, in its primary and ordi- 
nary legal and every-day acceptation of offspring in the 
first degree: 

First. This is the primary and ordinary meaning of 
the word and it is not to be departed from unless the 
context seems to require it. Nothing in the context in 
this case requires it. 

Second. The language used is that such children shall 
have the income which his or her or their “parent” would 
have taken if living. The word “parent” is here used 
as meaning one who produces the offspring. Only in an 
unusual or strained way could it be used as meaning 
other predecessors. If the word “children” in this pro- 
vision is read in its ordinary sense, the word “parent” 
can also be so read; whereas, if the first is read as mean- 
ing “grandchildren,” the word “parent” must likewise 
be given a strained construction. 

Third. In the proviso under consideration the gift 
is to the child or children “in equal shares while there 
shall be more than one,”—not if there shall be more than 
one. In other words, the testatrix meant that in the case 
of a brother or sister dying and leaving, for the sake of 
illustration, four children surviving him or her, the four 
would take equally while they all lived. Upon the death 
of one of the four, the remaining three would take equally, 
to the exclusion of any surviving children of the fourth 
child. Upon another of the four dying, the remaining 
two would take equally the whole, again excluding any 
surviving child of the second deceased child. Upon the 
death of the third of the four children, the fourth or last 
survivor would take the whole to the exclusion of any and 
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all of the children of the three children who had died. If 
the testatrix’ thought was to give a share of the income of 
the residue under the forty-eighth clause to the children 
of any deceased child of a brother or sister, she would 
naturally be expected to make the same provision whether 
the child of the brother or sister died before or after its 
parent, provided only it was before the vesting of the 
corpus. 

Fourth. Does the word “children” in the proviso in 
question mean “grandchildren” or does it include grand- 
children? The argument on behalf of the contesting 
grandchildren does not distinguish between these two 
possibilities. If the word is to be read as meaning grand- 
children then children of the first generation are excluded, 
which would be a radical departure from the ordinary 
meaning of the word “children” and an unnatural provi- 
sion for which no support is to be found in this will. If, 
on the other hand, the word “children” is to be read as 
including both children of the first generation and issue 
of later generations, some direction would naturally be 
expected from the testatrix as to whether the grand- 
children and possibly more remote issue are to take per 
stirpes or per capita with the children of the first genera- 
tion. Can the court be properly expected to go as far as 
to read the word “children” as meaning “children of the 
first degree and if any child of the first degree shall pre- 
decease me then to the children of any such predeceased 
child, these grandchildren taking per stirpes and not per 
capita” or “these grandchildren taking per capita with 
the children of the first degree and not per stirpes”? This 
would seem to be stretching the power of construction a 
little too far. Moreover, the express direction in the 
proviso is that the “children” which are there made the 
recipients of that gift are to take “in equal shares while 
there shall be more than one.” Did the testatrix mean 
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that the children of the first degree and the issue of later 
degrees are all to take in equal shares? Would such an 
interpretation of her words be in consonance with the 
suggested “scheme of justice, fairness and equality,” bear- 
ing in mind that the children of the first degree, thus 
cut down to share per capita with the numerous grand- 
children, might themselves well have a large number of 
children of their own dependent upon them for their sup- 
port? In this same forty-eighth clause the testatrix, 
when she does carefully distinguish (with reference to the 
corpus) between “children” of her brother and sisters 
and “children of the children” of those sisters and 
brother, gives careful direction that the grandchildren are 
to take “per stirpes by right of representation.” 

Fifth. In the forty-eighth clause, when dealing with 
the disposition of the corpus after the death of the last 
survivor of the brother and sisters, the testatrix very dis- 
tinctly shows that she knew and had in mind the distinc- 
tion between children of the brother and sisters and the 
children of those children and that, therefore, when she 
used the word “children” of the brother and sisters in 
that clause she meant offspring of the first generation 
only and did not mean or include grandchildren or any 
subsequent issue. Her direction is that on the death of 
the last survivor of her brother and sisters, the residue 
of her property is to go “to all of the children then liv- 
ing” of the brother and sisters, “said children taking per 
stirpes, the children if more than one of my brother or 
any sister taking in equal shares among themselves, and 
to the children then living of any child then deceased of 
my brother or sisters taking per stirpes by right of repre- 
sentation.” If, in the proviso which is the subject of this 
suit, the testatrix had meant to make provision for chil- 
dren of deceased children of the brother and sisters, she 
would have said so just as clearly as she did in the later 
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part of the same paragraph when disposing of the corpus 
of the residue. In the face of the provision as to the cor- 
pus of the residue no other inference or conclusion would 
be justified, in the absence of clear indications to the con- 
trary in other parts of the will; and there are no such 
indications. 

Sixth. In paragraph seventh of the will a bequest of 
three hundred dollars is made “to each of the children 
of the said William Robinson, who shall survive me;” 
and in paragraph ninth a bequest of five thousand 
dollars is made to Ella Henkenius with the proviso that 
“if she shall not survive me” then “to the children of her, 
the said Ella Henkenius, who shall survive me.” The word 
“children” in each of these two clauses would seem to 
have been used in its natural and ordinary sense of off- 
spring of the first generation. No reason appears to the 
contrary; and yet if the “plan of fairness, justice and 
equality” is to be successfully invoked at all it should re- 
sult in enlarging the payments of three hundred dollars 
io each of any surviving grandchildren as well as to in- 
clude grandchildren of Ella Henkenius as recipients of 
the five thousand dollars. 

Seventh. In paragraph twenty-third of the will the 
testatrix bequeaths the sum of three thousand dollars “to 
each of the children of Mrs. Bathe, * * * who shall 
survive me,” with the further provision that “if any of 
the children of the said Mrs. Bathe die before me leaving 
a child or children, I give and bequeath to such grand- 
child or grandchildren of the said Mrs. Bathe (in equal 
shares if more than one) the sum that his, her or their 
parent would have taken if he or she had survived me.” 
Here is another striking illustration of the fact that the 
testatrix, at the time of making final disposition of her 
property, had well in mind the distinction between chil- 
dren and grandchildren and used the word “children” as 
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meaning offspring of the first generation. It illustrates 
further the fact that she appreciated that if grandchildren 
were to be provided for at all there must be some direc- 
tion not only as to whether they were to take equally as 
among themselves but also as to whether or not they were 
to take per stirpes. Her statement in this instance is that 
the grandchildren were to take “the sum that his, her or 
their parent would have taken if he or she had survived 
me.” This clause is in contrast with the provisions made 
in paragraphs seventh and ninth in each of which, as above 
noted, the word “children” is used without any reference 
to children of those children or grandchildren. 

Eighth. In paragraph twenty-eighth a bequest of five 
hundred dollars is made “to each of my nieces and nephews 
who shall survive me, the children of my brother and 
sisters, namely, Mark P. Robinson, Victoria Ward, Ma- 
tilda Foster, A. (Watty) Jaeger and Lucy McWayne 
* * * | This being in addition to any other legacy 
or benefit coming to any one of my said nieces and 
nephews under this will.” In this paragraph the word 
“children” (of the brother and sisters) is clearly used as 
referring to the offspring of the first generation only, for 
she explains that by these children she means her own 
“nieces and nephews.” In addition she shows by this pro- 
vision a willingness and a desire to limit this five hundred 
dollars per capita gift to those only of the nieces and 
nephews who should survive the testatrix, without at the 
same time making the same or any other provision for 
any of the descendants of the nieces and nephews who 
might fail to survive the testatrix. The sum bequeathed 
may be small but the principle is the same. 

Ninth. In paragraph thirty-sixth of the original will 
a bequest of three thousand dollars (altered to four thou- 
sand by the fifth paragraph of the third codicil) is made 
to Mrs. J. D. Walker, “or to her heirs.” In paragraphs 
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fortieth and forty-first of the original will, certain person- 
alty and certain lands are given to the sister, Lucy 
McWayne, “or to her heirs.” In paragraphs first and 
second of the first codicil, certain personalty and lands 
are given to Lucy McWayne “or, if she shall not survive 
me, to her heirs who shall survive me.” Similar alterna- 
tive provisions to a brother and to two sisters or to the 
heirs of each “who shall survive me” are made in para- 
graphs second, third and fourth of the first codicil. While 
the word “children” is not used in any of these clauses, 
they are, nevertheless, not without significance as tending 
to show that in some instances she chose to make the al- 
ternative provision run in favor of all those who might be 
the heirs of the predeceasing brother or sister and in other 
provisions chose to limit that benefit to those only of such 
heirs who might be alive at the time of the death of the 
testatrix. There is the further significance that these 
clauses, which limit the alternative gift to those only of 
the heirs (of the brother or sister) who shall survive the 
testatrix, show a willingness and desire on the part of 
the testatrix to exclude any grandchildren of a brother 
or sister who, although being an heir of the brother or 
sister, might predecease the testatrix. 

Tenth. In paragraph tenth of the will, the testatrix 
gives one thousand dollars to Samuel Clesson Jaeger, 
son of James E. Jaeger who was the son of Mrs. A. 
(Watty) Jaeger, without making the same or any similar 
provision for the other children of James E. Jaeger. 
Samuel Clesson Jaeger would seem to have been the 
fourth child of James E. Jaeger and all are now surviving. 

Eleventh. The will, upon its face, bears strong evi- 
dence of having been prepared by attorneys familiar with 
the well settled legal as well as ordinary meaning of the 
words “child” and “children” as well as of other words 
and expressions used throughout the will. Carelessness 
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and inartificiality of expression are not apparent in the 
instrument. 

Whether, in the proviso which is the subject of this 
suit, the omission to make provision out of the income for 
the children of any non-surviving children of a brother or 
sister was due to the thought that those who would take 
under that proviso would render aid if necessary to those 
who would not so take, or was due to what those who 
should succeed her might regard as a mere whim or 
caprice, or was due to oversight, is immaterial. There 
was no legal duty on the part of the testatrix to make to 
these grandchildren any gifts out of the income of the 
residue. The moral duty involved, if any there was, and 
as to this opinions might well differ, was at best very 
slight. They were not the grandchildren of the testatrix. 
They were the grandchildren of her sister and only 
grandnephews and grandnieces of the testatrix. The law 
gave the testatrix the power to dispose of her property as 
she pleased. She has disposed of it in language that has a 
well settled primary and ordinary meaning both in legal 
instruments and in every-day use. Her wishes as ex- 
pressed in this testamentary document must be carried 
out without modification. 

The trustees are instructed that in the proviso under 
consideration the word “children” is used as denoting 
offspring of the first generation and that, therefore, the 
income involved which went to Mrs. A. (Watty) Jaeger 
in her lifetime is now the property of Iwalani Jaeger 
Robinson and her brother Samuel Allen Jaeger in equal 
shares. Decree accordingly. 

H. Holmes, for petitioners, filed no brief and presented 
no argument. 

A. G. M. Robertson (Robertson & Castle on the briefs) 
for respondents Bernice Jaeger and others, minors, and 
the Guardian Trust Co., Ltd. 
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B. 8. Ulrich (Thompson, Cathcart & Ulrich on the 
brief) for respondent Marion Jaeger, a minor, and her 
guardian. 

W. F. Frear (Frear, Prosser, Anderson & Marx on the 
briefs) for respondent Samuel Allen Jaeger and his 
guardian. 

8. C. Huber (Huber & Kemp on the brief) for respond- 
ent Iwalani A. Robinson. 


IN THE MATTER OF THE CLAIM FOR COMPEN- 
SATION OF MRS. BLANDINA DE GRACE v. J. 
L. YOUNG (DOING BUSINESS AS J. L. YOUNG 
ENGINEERING COMPANY), THE EMPLOYERS’ 
LIABILITY ASSURANCE CORPORATION, LIM- 
ITED, LONDON GUARANTEE AND ACCIDENT 
COMPANY, LIMITED, AND HARTFORD ACCI- 
DENT AND INDEMNITY COMPANY. 


No. 1367. 
RESERVED QUESTIONS FROM THE INDUSTRIAL ACCIDENT 
BOARD. 
SUBMITTED MAY 29, 1923. DECIDED OCTOBER 2, 1923. 


PERRY AND LINDSAY, JJ., AND CIRCUIT JUDGE ANDRADE 
IN PLACE OF PETERS, C. J., DISQUALIFIED. 


WORKMEN’S COMPENSATION ACT. 

On a claim against an employer the Industrial Accident Board 
made an award in favor of claimant and against the employer. 
Thereafter the employer filed with the board a petition praying 
that the award be amended by making certain insurance carriers 
parties defendant to the claim and that the award be made to run 
against said carriers as well as the employer. The acting chair- 
man of the board signed an order to set aside and revoke the 
award of the board and ordering a new hearing of the matter. 
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At the so-called new hearing the board made a new award in 
favor of claimant and against the employer and the insurance 
carriers. On appeal by the insurance carriers to the circuit court 
from the so-called second award the circuit court held that the 
board was without authority to make the so-called second award 
on the petition of the insurance carriers and therefore sustained 
the appeal, dismissed the insurance carriers as parties defendant 
and remanded the matter to the board. Held, that no appeal 
having been taken from the ruling of the circuit court, said ruling 
may for the purpose of this opinion be assumed to be correct and 
the original award of the board, never having been appealed from, 
remained of binding force, and the matter is now properly pending 
before the board and not in the circuit court. 


Same—joining of insurance carriers as parties defendant. 


Under section 49 of the Workmen’s Compensation Act as amend- 
ed by section 12, Act 227, S. L. 1917, a claimant may make an in- 
surance carrier a party defendant to his claim either at the time 
the original claim is filed or by at any time making a separate 
claim against the insurance carrier. 


OPINION OF THE COURT BY LINDSAY, J. 


From the voluminous record in this case the following 
material facts appear: Koa De Grace, an employee of 
J. L. Young at a daily wage of $2.75, was killed while in 
the course of his employment, leaving surviving him as 
dependents, a widow, Blandina De Grace, and two chil- 
dren of tender years. The widow, on behalf of herself 
and minor children, made a claim against the employer 
before the Industrial Accident Board for the City and 
County of Honolulu for compensation under the Work- 
men’s Compensation Act. The employer notified The 
Employers’ Liability Assurance Corporation, and the Lon- 
don Guarantee and Accident Company, Limited, two 
insurance companies which it was alleged had insured 
the employer against accidents to his workmen, of the 
pendency of the claim and that said employer would look 
to said insurance carriers for indemnity under the terms of 
the insurance policies. In response to the notification both 
of the insurance carriers wrote to the employer denying 
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liability on their part on the ground that the contracts of 
insurance had been procured by the employer through 
misrepresentation of material facts. Copies of these let- 
ters denying liability on the part of the insurance carriers 
were sent to the board. A hearing on the claim was held 
before the board on January 16, 1918, on which date the 
board made an award in favor of claimant and against 
the employer. A written order to that effect was also 
made on the same date and filed with the record of the 
proceedings. A copy of said order was also sent to the 
claimant, the employer, and to the aforesaid two insurance 
companies. 

On January 25, 1918, the employer filed with the board 
a petition praying that the board review its ruling, 
judgment and award of January 16, so as to amend the 
same by making the two insurance companies parties de- 
fendant to the claim and that the award be made to run 
against said companies as well as the employer. Upon 
the filing of this petition the acting chairman of the board 
signed an order purporting to set aside and revoke the 
award of the board of January 16, 1918, and setting a 
new hearing of the matter for January 30, 1918. Notice 
of the proposed new hearing was given to the above 
named insurance companies, and to claimant. 

On January 30, 1918, the matter came on to be heard 
before the board. Immediately upon the calling of the 
meeting to order the two insurance companies, appearing 
specially, objected to any proceedings being taken by the 
board against them and protested against the jurisdiction 
of the board to take any further steps in the matter 
and/or make them parties to the proceedings on the 
ground that they had not been cited to appear before the 
board by claimant as required by the act creating said 
board, but by J. L. Young, the employer. The insurance 
companies also moved that the board strike the order 
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setting aside the board’s previous award made by its act- 
ing chairman on January 25, 1918. The board overruled 
the objection and protests and denied the motion to strike 
and proceeded with the rehearing of the claim for com- 
pensation. 

On February 6, 1918, the board, as shown by its min- 
utes, made the following ruling: 

“The original award of the Board in the Claim of 
Blandina De Grace against J. L. Young as set forth in the 
Order of the Board under date of January 16th, 1918, is 
reaffirmed, and the award hereby made to run against 
J. L. Young, The Employers’ Liability Assurance Corpo- 
ration, Limited, the London Guarantee and Accident Com- 
pany, Limited, and the Hartford Accident and Indemnity 
Company, all jointly and severally.” 

This is the first time that the Hartford Accident and 
Indemnity Company is mentioned in the proceedings, and 
said company appears never to have been given any noti- 
fication of the pendency of the claim for compensation, its 
first knowledge in connection with the matter being re- 
ceived by it by receipt of a notification to the effect that 
this second purported award had been made. 

On said 6th day of February, 1918, the following “find- 
ings of fact and conclusions of law” was signed by the 
acting chairman of the board: 

“This matter coming on duly and regularly for rehear- 
ing the 30th day of January, A. D. 1918, before the 
Board * * * for the purpose of inquiring into and deter- 
mining the necessity of having an award in said matter 
run against the insurance carriers of said J. L. Young; 
and it appearing that an order has been made setting 
aside the previous award of the Board made January 16th, 
1918, in favor of Blandina De Grace and against J. L. 
Young; and it appearing that said rehearing was duly 
and regularly ordered and noticed; and that at said re- 
hearing J. L. Young was represented by Frank E. Thomp- 
son of the firm of Thompson & Cathcart, Blandina De 
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Grace was represented by O. P. Soares, The Employer’s 
Liability Assurance Corporation was represented by Mar- 
shall B. Henshaw of the firm of Robertson & Olson, and 
London Guarantee and Accident Company, Limited, was 
represented by Harry Edmondson, the Board proceeded 
to examine the evidence to be adduced in the case and 
from the evidence adduced and from the records on file 
with said Board, finds as follows: 

“That the order and award of the Board made Jan- 
uary 16th, 1918, in this matter was set aside and is hereby 
set aside by this Board; that the rehearing on said mat- 
ter on January 30th, 1918, was duly ordered and notice 
thereof sent to the parties in interest; that at the rehear- 
ing, to-wit, on January 30, 1918, the London Guarantee 
and Accident Company of London, Limited, moved said 
Board to discontinue this said hearing alleging as a rea- 
son therefor that the order made setting aside the award 
of January 16th, 1918, was void, said motion was refused 
and thereupon the said company filed an appeal from the 
order of the Board setting aside the award made in said 
matter under date of January 16th, 1918, and we, the said 
Board, find that said Insurance Company was not a party 
to said award and not entitled to appeal from the order 
setting it aside; that thereupon and thereafter the Lon- 
don Guarantee and Accident Company of London, Lim- 
ited, by its attorney, Harry Edmondson, proceeded with 
the trial of said cause upon its merits, producing wit- 
nesses who testified on its behalf and it endeavored to 
show that its policy was not in force at the time of the 
accident but was void by reason of assured having other 
insurance; and the Board finds that on the 16th day of 
July, 1917, there was filed in the office of the Secretary of 
the Board, according to the terms of the ‘Act’, notices that 
they had insured J. L. Young and specimens of the poli- 
cies given him by the following companies, The Employ- 
er’s Liability Assurance Corporation, Limited, London 
Guarantee and Accident Company of London, Limited, 
and the Hartford Accident & Indemnity Company; that 
all of said notices and policies named J. L. Young as 
assured and covered his business as contractor against 
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compensation claims on account of the Workmen’s Com- 
pensation Act of the Territory of Hawaii; the Board finds 
that on said date the said policies were in full force and 
effect and had never been cancelled according to the terms 
of said Act or the conditions of the policy or at all; that 
said companies refused to voluntarily assume the payment 
of any compensation due Mrs. Blandina De Grace on 
account of the death of her husband Koa De Grace; that 
Koa De Grace was killed July 16th, 1917, in the course of 
his employment while working for J. L. Young; that Koa 
De Grace left him surviving the following dependents” 
(then follows list of dependents) “and the Board further 
finds that any award made by said Board should run 
jointly against the above named insurance carriers and 
J. L. Young and should so run both lawfully and for the 
best interests and protection of the said claimant, Blan- 
dina De Grace, and of her said children; and we further 
find that the facts contended for by the Insurance Com- 
panies and inconsistent with aforesaid findings are un- 
true” (then follows an award of compensation to the 
widow and minor children) ; “that this award run against 
J. L. Young, The Employers’ Liability Assurance Corpora- 
tion, Limited, London Guarantee and Accident Company, 
Limited, and Hartford Accident & Indemnity Company, 
all jointly and severally.” 

All of the insurance companies appealed from said 
award to the first circuit court. 

It is difficult from the record to ascertain the various 
steps taken on this appeal in the circuit court. It does 
appear, however, that the claimant and J. L. Young 
sought unsuccessfully to have the appeals of the insur- 
ance carriers dismissed on various grounds. On March 
28, 1919, Judge Heen granted the motion of the insurance 
companies to strike the petition of J. L. Young before 
the Industrial Accident Board asking for a review of the 
award of the board of January 16, 1918, the minutes 
relating to the rulings of the court in this regard being 


as follows: 
31 
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“The Court: It is quite apparent to the court that the 
proceedings had before the board were very informal and 
the statute allows informality in the proceedings and the 
court cannot expect anything else inasmuch as the mem- 
bers of the board are not trained lawyers versed in tech- 
nical procedure. It is apparent to the court that at the 
first opportunity the attorneys representing the insurance 
carriers objected to any proceedings being undertaken as 
against them. The court is of the opinion that the motion 
to dismiss the petition and the order was made at the 
proper time and that it should have been granted by the 
board upon the ground that the order was obtained by the 
employer instead of by the employee in accordance with 
the provisions of Section 49 of the Workmen’s Compensa- 
tion Act. The court is also of the opinion that the order 
was not properly issued, prayer for that order not having 
been heard by the board and the order having been signed 
only by the chairman. 

“The court grants the motion to strike the petition of 
J. L. Young, the employer, which in effect requests that 
certain insurance carriers be made parties to the action, 
and to strike the order that was issued on that petition. 
The three insurance carriers, by their respective counsel, 
move the court that the proceedings as to the insurance 
carriers be dismissed on the ground that they have not 
been made parties to the proceedings and entitled to be 
released from it; motion to dismiss the proceedings as 
against the insurance carriers. 

“The court holds that the award by the Industrial 
Accident Board dated February 6th, 1918, should be set 
aside and the cause remanded to the accident board with 
instructions to reinstate the judgment of January 16, 
1918. The court grants the motions to the insurance car- 
riers.” 

The circuit judge having thus dismissed the proceed- 
ings, in so far as the three insurance companies were con- 
cerned, then seems to have proceeded upon the theory that 
the insurance companies having been dismissed this left 
before the court the claimant as claimant and J. L. 
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Young as sole party defendant, for the circuit judge then 
ruled that: “This cause shall proceed in this court on a 
trial de novo and therefore orders that hearing be set for 
Monday, April 7, 1919, at 9 o’clock a. m.” 

On Monday, April 7, 1919, the circuit court appears to 
have proceeded upon the trial of the claim of claimant 
against J. L. Young. Two witnesses were called and 
examined on the part of the claimant, and further hearing 
was continued to April 14, 1919. 

On April 9, 1919, the claimant filed a motion in the 
circuit court to join the insurance companies as parties 
defendant in the cause. The insurance companies moved 
to quash said motion and at a hearing on April 17 before 
Judge Heen, the motion to quash was granted. 

The claimant on April 19, 1919, filed a motion in the 
circuit court, presenting a certified copy of the order 
made in her favor against J. L. Young by the Accident 
Board of date January 16, 1918, and moved the court that 
judgment might be entered therein in the circuit court. 
Judgment was entered accordingly. On April 25, 1919, 
J. L. Young filed a motion asking that this judgment be 
set aside on the ground, first, that the so-called award 
of January 16, 1918, had been set aside, and second, that 
the said matter was being tried de novo before the third 
judge of the circuit court, and said trial had not been 
completed nor any judgment rendered therein and that 
the said J. L. Young had had no opportunity to present 
his side of the case. At a hearing on this motion on April 
29 the motion was granted and the judgment set aside. 

No further proceedings were had in this matter until 
June 22, 1921, when claimant (now under the name of 
Blandina M. Barboza, she having in the meanwhile re- 
married) moved the circuit court that judgment might be 
entered against J. L. Young and the insurance carriers 
on the ground that the appeals were still pending and 
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undetermined In response to this motion the insurance 
carriers filed a special appearance and moved to quash 
said motion, which motion to quash was granted on July 
6, 1921, by Judge Banks in the circuit court, and the case 
was remanded by Judge Banks to the board for further 
disposition, the order filed by Judge Banks reading as 
follows: 


“This matter came on to be heard on the 28th day of 
March, A. D. 1919, upon the Motion of The Employers’ 
Liability Assurance Corporation, London Guaranty & 
Accident Company, Limited, and Hartford Accident & 
Indemnity Company, Limited, insurance companies, ask- 
ing that the appeal, so far as they were concerned, be sus- 
tained upon the ground that they, the said insurance 
companies, were not properly parties to the proceedings 
herein because cited to appear before the Industrial Acci- 
dent Board of the City and County of Honolulu, Territory 
of Hawaii, by J. L. Young Engineering Company, the in- 
sured, and not by Blandina De Grace (now known as 
Blandina H. Baroza), the claimant, as required by the Act 
creating said Industrial Accident Board, and the Court 
having heard argument, did thereupon, by minute order, 
grant the said Motion and did remand this cause and 
send it back to the said Industrial Accident Board; 

“It Is Therefore Ordered, that the above entitled cause 
be and the same is hereby remanded and sent back to the 
said Industrial Accident Board of the City and County of 
Honolulu, Territory of Hawaii, for such further proceed- 
ings as it may deem consistent with the law and the facts 
herein.” 


On July 18, 1921, the claimant filed a fresh claim for 
compensation with the Industrial Accident Board against 
J. L. Young, as employer, and the London Guarantee and 
Accident Company as defendant. On August 1 the claim- 
ant filed an amended claim joining all three of the in- 
surance carriers as parties defendant. 

To the amended claim before the Accident Board the 
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three insurance companies filed motions to quash upon 
various grounds set out in said motions. 

The board has certified to this court the following 
questions: 


“1. Is the award of Industrial Accident Board of the 
City and County of Honolulu, Territory of Hawaii, dated 
January 16th, 1918 in the above case still in force? 

“2. If not is the award of the said Industrial Acci- 
dent Board dated February 6th, 1918 in force? If so 
whom does it run against? 

“3. Can the said Industrial Accident Board set aside 
an order or award previously made and enter and make a 
new order or award prior to the expiration of the six 
months period provided in Section 37 of Act 221, S. L. 
1915? 

“4. Is the above matter now properly pending before 
the Circuit Court or is it before said Industrial Accident 
Board? 

“5, If the case is pending before the Circuit Court 
can it, the said Circuit Court, make any of said insurance 
carriers parties to the claim, should it be determined that 
they or any of them were insurance carriers of Young at 
the time of the accident? If so on whose motion? 

“6. Has the said Industrial Accident Board power to 
make The London Guarantee and Accident Company, 
Ltd., Employers’ Liability Assurance Corporation, Ltd. 
and/or the Hartford Accident and Indemnity Company 
parties to the original claim and/or award on the appli- 
cation of Blandina de Grace (now known as Blandina M. 
Barboza) for herself and her two minor children, George 
de Grace and Marguerite de Grace, at this time under the 
present status of the case should it be determined that 
they or any one of them were insurance carriers of Young 
at the time of the accident? 

“7, Can the said Industrial Accident Board in any 
event entertain an original claim by Blandina de Grace 
(now known as Blandina M. Barboza) for herself and 
her two minor children, George de Grace and Marguerite 
de Grace, against The London Guarantee and Accident 
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Company, Ltd., Employers’ Liability Assurance Corpora- 
tion, Ltd. and/or the Hartford Accident and Indemnity 
Company, should it be found that they were insurers of 
J. L. Young at the time of the accident under the present 
status of the case? 

“8, Does the amended claim of Blandina de Grace 
(now known as Blandina M. Barboza) for herself and 
her two minor children, George de Grace and Marguerite 
de Grace, dated July 27th, 1921 filed before the said In- 
dustrial Accident Board bring the matter properly before 
the said Industrial Accident Board? 

“9, If either or both questions 5 and 6 are answered 
in the affirmative, can the said Industrial Accident Board 
in determining whether any or all of said alleged insurers 
of J. L. Young should be made parties to the case in- 
quire further than to ascertain whether or not the insur- 
ance policies were in force and uncancelled under the pro- 
visions of Section 52 of Act 221, S. L. 1915, at the time 
of the accident?” 

Of the questions certified to us by the board, the fol- 
lowing three may be considered together: 

“1. Is the award of Industrial Accident Board of 
the City and County of Honolulu, Territory of Hawaii, 
dated January 16th, 1918, in the above case still in force?” 

“2. If not, is the award of the said Industrial Acci- 
dent Board dated February 6th, 1918, in force? If so 
whom does it run against?” 

“4. Is the above matter now properly pending before 
the Circuit Court or is it before said Industrial Accident 
Board?” 

From the record it is apparent that all of the proceed- 
ings had in this matter before the board up to and includ- 
ing the award of January 16, 1918, had been regular. 
The confusion into which this matter has been thrown 
has been caused by the petition filed by the employer seek- 
ing to have the award of January 16 amended so as to 
add the insurance carriers as parties defendant. Con- 
fusion has also arisen through the action of the acting 
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chairman in attempting to set aside and revoke the award 
of the board. That the acting chairman was without 
such authority seems to be conceded by all of the parties 
herein, and in this we concur. 

The contention of the insurance carriers throughout 
this controversy has been that the board, having on Janu- 
ary 16, 1918, made its award, improperly and without 
authority reopened the matter and held a hearing thereon 
upon the motion of the employer. 

Section 46, Act 221, S. L. 1915, known as the Work- 
men’s Compensation Act, provides several ways in which 
an employer may secure compensation to an injured em- 
ployee, one of which is by insuring and keeping insured 
the payment of such compensation with any corporation 
authorized to transact the business of workmen’s com- 
pensation in this Territory. In this case the employer 
had adopted this mode of insurance and had insured with 
the three defendant companies, and, as required by the 
act, had filed with the board notices of such insurance 
together with copies of the policies of insurance. Section 
49 of the act, as amended by section 12, Act 227, S. L. 
1917, provides that all such policies of insurance shall 
contain a provision setting forth the right of the employee 
to enforce the liability of the insurance carrier, by either 
at any time filing a separate claim against the insurance 
carrier or by at any time making the insurance carrier a 
party to the original claim. Paragraph b of section 60 
of the act declares the term “workman” to be synonymous 
with “employee” which term includes the dependents of 
an employee. The claimant herein, therefore, undoubt- 
edly might, when she filed her original claim, have made 
the insurance carriers parties defendant, or she may at 
any time file a separate claim against the insurance 
carriers. 

From the actions of the board ir entertaining the 
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petition of the employer, in reopening the matter and in 
making the so-called new award of February 6, 1918, the 
defendant insurance carriers appealed to the circuit 
court. Upon this appeal the circuit court held that, inas- 
much as the Workmen’s Compensation Act makes no pro- 
vision for the joining of insurance carriers as parties to 
a claim for compensation, on the motion of the employer, 
the board was without authority to entertain the petition 
filed by the employer for that purpose. The circuit court, 
therefore, sustained the appeal of the insurance compa- 
nies and dismissed them as parties defendant. Whether 
the ruling of the circuit court was correct or not we are 
not now required to say, for no appeal has been taken 
from the same and said ruling, therefore, may be assumed 
to be correct for the purposes of this opinion. Under the 
ruling of the circuit court the petition of the employer 
to reopen the matter was a futile effort and all actions 
taken by the board thereon were of no effect. It follows 
that the original award of January 16, never having been 
appealed from, remained of binding force and effect. 
But it is contended by the insurance carriers that be- 
cause of the appeal taken by them from the award of 
February 6, 1918, to the circuit court, the board has lost 
jurisdiction of the matter and it is now pending in the 
circuit court, the only parties to the matter now being 
the claimant and the employer. With this contention we 
cannot agree. The effect of the unappealed-from holding 
of the circuit judge, as we have already observed, was 
to leave the original award of the board under date of 
January 16 in full force. That award is in favor of 
claimant and against the employer and has never been 
appealed from nor in any manner removed from the juris- 
diction of the board. The propriety of that award has 
never been brought into question by appeal to the circuit 
court. The only phase of the matter that has ever been 
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before the circuit court was the abortive so-called award 
of February 6 and that matter having been disposed of 
by the circuit court nothing further remained before the 
circuit court. It follows, therefore, that this matter is not 
now pending before the circuit court but is pending be- 
fore the board. 

From our view on the foregoing questions the only re- 
maining question that requires an answer is question 6 
which is: 

“6, Has the said Industrial Accident Board power to 
make The London Guarantee and Accident Company, 
Ltd., Employers’ Liability Assurance Corporation, Ltd. 
and/or the Hartford Accident and Indemnity Company 
parties to the original claim and/or award on the appli- 
cation of Blandina de Grace (now known as Blandina 
M. Barboza) for herself and her two minor children, 
George de Grace and Marguerite de Grace, at this time 
‘under the present status of the case should it be deter- 
mined that they or any one of them were insurance car- 
riers of Young at the time of the accident?” 

From the plain language of the Workmen’s Compensa- 
tion Act we have no hesitancy in answering this question 
in the affirmative for, as we have already observed, 
section 49 of the act as amended by section 12, Act 227, 
S. L. 1917, provides that a claimant for compensation 
may make an insurance carrier a party defendant either 
at the time the original claim is filed or by at any time 
making a separate claim against said carrier. There is, 
therefore, no legal impediment to the claimant’s now 
filing a separate claim with the board against the insur- 
ance carriers nor to her making said carriers parties to 
the original claim. 

Under the view we take of the case it is unnecessary 
that the remaining questions certified to us be answered. 

Answering the questions that we deem necessary to be 
answered, we are of the opinion: 
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1. The award of the Industrial Accident Board of 
the City and County of Honolulu, Territory of Hawaii, 
dated January 16, 1918, in the above case is still in force. 

2. The award of said Industrial Accident Board dated . 
February 6, 1918, is not in force. 

4. The above matter is now properly pending before 
the Industrial Accident Board and not before the circuit 
court. 

6. The Industrial Accident Board has power at this 
time and under the present status of this case, on the 
application of claimant for herself and minor children, to 
make the London Guarantee and Accident Company, Lim- 
ited, Employers’ Liability Assurance Corporation, Lim- 
ited, and/or the Hartford Accident and Indemnity Com- 
pany parties to the original claim and/or award on the 
application of Blandina De Grace (now known as Blan- 
dina M. Barboza) for herself and her two minor children, 
George De Grace and Marguerite De Grace, should it be 
determined that they or any one of them were insurance 
carriers of Young at the time of the accident. 

W. W. Thayer for claimant. 

Thompson, Cathcart & Ulrich and S. W. Fitzherbert 
for J. L. Young Engineering Co. 

Robertson & Castle for Employers’ Liability Assurance 
Corporation, Ltd. 

Smith, Warren, Stanley & Vitousek for London Guaran- 
tee and Accident Co., Ltd. 

W. T. Carden for Hartford Accident & Indemnity Co. 
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MortTeaces—foreclosure. 
The trial court failed to find the facts and dismissed the bill. 
Held, upon the evidence plaintiffs were entitled to foreclosure. 


EvipENCcCE—expert—handwriting. 

Teachers of Chinese penmanship in Chinese schools of advanced 
standing are qualified to compare Chinese writings and give their 
opinion as to whether such writings are the product of the same 
or different persons. 


OPINION OF THE COURT BY PETERS, C. J. 


This is a suit in equity for the foreclosure of a mort- 
gage. The mortgage is dated June 9, 1910, and was given 
to secure a six months’ note of even date for $4000 with 
interest at nine per cent. per annum. The note is signed 
by Hee Fat and payable to the Kong Sang Yuen Company 
or order. Tomg Shee Hee Fat joined with her husband 
Hee Fat in executing the mortgage by way of a release 
of her right of dower in the land subject thereto. The 
ground of foreclosure was the breach by the mortgagor of 
the condition of the mortgage in respect to payment of 
principal and interest secured. The answer alleged that the 
mortgage had been paid in not less than one year after its 
date and if the sum of $793.72 had been paid by the re- 
spondents as alleged it was for other reasons and upon 
other matters. 
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Upon the trial the execution of the note and mortgage 
was admitted by respondents. In support of their defense 
of payment respondents produced an account sales ren- 
dered by the complainants and dated August 31, 1910, 
over the signature of the copartnership Kong Sang Yuen 
Company and purporting to be in the handwriting of its 
manager, one Goo Kim Fook, wherein was recited that of 
a credit balance of $4240.74 due the respondent Hee Fat 
from the net proceeds of the sale of rice consigned by the 
latter to the copartnership the sum of $4082 had been 
applied by the consignee as mortgagee to the payment of 
the mortgage, principal and interest, which the respond- 
ents claim fully paid and discharged the mortgage in 
question. The complainants rejoined that the document 
referred to was a mere statement of account sales of five 
different consignments of rice during the months of May 
and June 1910, showing the net proceeds of the sale 
thereof and that that portion thereof purporting to evi- 
dence the application by them of the sum of $4082 to the 
payment of the mortgage was fraudulently inserted by 
some one other than the author of the account after it 
had been rendered by the partnership and delivered to the 
respondent Hee Fat; that the net balance of the proceeds 
of the sale of rice, as reported by the account sales, had 
been applied by them upon an indebtedness then existing 
upon open account from Hee Fat to the copartnership for 
money loaned and advanced to and on behalf of Hee Fat 
and that the mortgage was wholly due and unpaid except 
for and to the extent of the sum of $793.72 paid by the 
respondents on March 31, 1916, as alleged. 

Upon the conclusion of the trial the trial judge in an 
oral opinion declared that he was in doubt on the question 
of alteration; that he could not find for or against the 
document; that the burden of proving a material altera- 
tion rested upon the complainants and they having failed 
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to satisfy the court’s mind upon that question by a pre- 
ponderance of the evidence were not entitled to foreclosure 
and accordingly dismissed the bill. 

A decree accordingly was entered in favor of the 
respondents and against the complainants dismissing the 
bill. 

The complainants prosecuted this appeal. 

An examination of the record in this case renders it 
unnecessary to determine upon whom rested the burden 
of proving that the account sales of August 31, 1910, was 
altered after delivery to the defendants. The evidence is 
overwhelming that the account sales of August 31, 1910, 
did not contain the disputed portion at the time it was 
rendered and delivered by the plaintiffs to the defendant 
Hee Fat, and were the burden of proving that fact upon 
the plaintiffs they have successfully sustained that burden. 

It is undisputed that the complainants are the surviv- 
ing partners of the general copartnership of Kong Sang 
Yuen Company; that on June 9, 1910, in consideration 
of the sum of $4000 loaned and advanced to him by the 
then copartners of the Kong Sang Yuen Company, Hee 
Fat executed and delivered to the copartnership his prom- 
issory note in that amount payable to the copartnership 
or order six months after date with interest at the rate 
of nine per cent. per annum; that to secure the payment 
of the principal and interest of said note and as part of 
the same transaction Hee Fat and his wife, Tomg Shee 
Hee Fat (the latter joining therein by way of release of 
dower) conveyed to the copartnership by way of mort- 
gage certain lands at Kapaa, Kauai, more particularly 
described therein; that complainants are the owners and 
holders of the said mortgage and that it is this mortgage 
that the complainants by this action seek to foreclose. 

Both parties are Chinese. 

It appears from the evidence that the complainants 
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were merchants in Honolulu and the respondent Hee Fat 
a rice-planter at Kapaa, Kauai, and that from February 
1907 to September 1916, when the copartnership retired 
from active business and existed in name only for the pur- 
pose of winding up its affairs, they did business with each 
other, the copartnership selling Hee Fat merchandise and 
the latter consigning rice grown by him to the company 
for sale upon commission, against which he was allowed 
by the company certain advances and which, including 
debits for application to the merchandise account, some- 
times balanced but more often exceeded the net proceeds 
of the sales of rice. From the books of account of the 
company it appears that upon quarterly accountings when 
the proceeds of sales of rice were in excess of cash 
advances the surplus was invariably applied to Hee Fat’s 
indebtedness upon his merchandise account. The copart- 
nership kept complete books of account in Chinese; its 
transactions with the respondent Hee Fat being preserved 
in three different books, one containing his merchandise 
account, another his rice consignment account and the 
other cash advances, sometimes referred to as the open 
account. This cash account included not alone cash 
advanced directly to Hee Fat but also cash advanced to 
others at his instance and request. The indebtedness 
upon this cash account was not secured and interest was 
charged thereon by the partnership at the rate of nine per 
cent. per annum. Of these transactions the partnership, 
according to the evidence of Goo Kim Fook, rendered 
accounts accordingly to Hee Fat. Whenever a sufficient 
quantity of rice had been disposed of, an account sales 
was rendered showing the quantities and qualities of each 
shipment, the day on which and the steamer by which 
received, the selling price per bag and gross proceeds of 
each shipment, the freight and cartage paid thereon, com- 
missions charged and finally the net credit balance. The 
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net credit balances of all account sales were consolidated 
in a current quarterly account as of March 31, June 30, 
September 30 and December 31 each year with the state- 
ment of all the advances made by the firm during the 
period and what application, if any, had been made by the 
copartnership upon Hee Fat’s merchandise account. Bills 
for merchandise were rendered separately. All these ac- 
counts were in Chinese. Hee Fat denied receiving these 
quarterly accounts and stated that what account sales he 
had received were only received by him some months after 
the sales were made and that some sales were not account- 
ed for at all. According to the books of the partnership 
during the years 1907, 1908 and 1909, with the exception 
of the quarters ending September 30, in each of those 
years, the proceeds of sales of rice consigned by Hee Fat 
to the copartnership were sufficient to meet all advances 
made to him and leave an excess credit which was applied 
by the former to Hee Fat’s indebtedness on his merchan- 
dise account. But in the succeeding years and to and 
including March 31, 1912, he was overdrawn every quar- 
ter. The dates and the amounts of the respective over- 
drafts were as follows: 1910: March 31, $3986.73; June 
30, $4841.99; September 30, $3413.06; December 31, 
$6094.11; 1911: March 31, $3200.39; June 30, $2248.87; 
September 30, $4225.90; December 31, $4034.18; 1912: 
March 31, $1843.21. Upon and after June 30, 1912, 
and up to March 31, 1916, Hee Fat’s rice consign- 
ments seem to have been sufficient to balance the cash 
advances made him and allow a substantial excess to 
be applied on his merchandise account. These figures 
were not disputed by Hee Fat. The record does not dis- 
close the state of his merchandise account during any of 
the period referred to except that Goo Kim Fook testified 
that in March 1916, when Hee Fat was not indebted to 
the copartnership for cash advances, he was indebted to 
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the former in excess of $15,000. According to the account 
alleged to have been rendered by the copartnership on 
December 31, 1916, Hee Fat was indebted for merchandise 
in the sum of $16,735.59. Whether, however, this was a 
recent or gradual accumulation does not appear. The 
character of the merchandise account and the volume 
thereof may be appreciated by the several applications 
made by the partnership from the proceeds of the sale of 
rice shown by the books of the company. In 1907 it 
applied upon Hee Fat’s merchandise account $3102.78; 
in 1908, $6323.13; in 1909, $5822.97; in 1910, $1500; in 
1911, $9976.82; in 1912, $9001.33; in 1918, $5737.22; in 
1914, $6194.86; in 1915, $2267.60 and in 1916, $702.17. 

Hee Fat’s rice consignments were considerable, the 
annual net proceeds from sales thereof being as follows: 
1907, $33,863; 1908, $33,271.40; 1909, $35,132.47; 1910, 
$20,835.12; 1911, $23,321.07; 1912, $30,001.38; 1913, 
$19,869.26; 1914, $10,924.58; 1915, $3972.60; 1916, 
$1770.89, totaling for the period $212,961.77. Subtracting 
therefrom the total amount of $50,628.88 applied to the 
payment of merchandise, the balance of $162,332.89 would 
represent cash advances. 

The books of the company disclose no credit on account 
of the mortgage except the sum of $793.72 hereinbefore 
referred to, which was the entire balance remaining to the 
credit of Hee Fat on account of sales of rice on March 
31, 1916, when apparently the parties discontinued active 
business with each other. Goo Kim Fook testified that 
this application was made by him with the previously ex- 
pressed direction and approval of Hee Fat and that 
although the latter was present when Goo Kim Fook 
charged this amount to Hee Fat’s rice account and cred- 
ited it upon the mortgage note, he (Goo Kim Fook) sub- 
sequently mailed to Hee Fat a receipt therefor as well as 
a quarterly account containing this item as a debit against 
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the proceeds of the sale of rice during that quarter. In 
all of this Goo Kim Fook was corroborated by a former 
employee of the company. Hee Fat denied it in toto. This 
credit of $793.72 also appears in the alleged account of 
December 31, 1916. The item of $4082, which the re- 
spondents claim was applied by the copartnership to the 
mortgage indebtedness, according to the account sales of 
August 31, 1910, does not appear in the company’s books. 
On the contrary the books not only fail to disclose any 
application upon the mortgage indebtedness prior to 
March 31, 1916, but show that Hee Fat was credited upon 
his open account on August 31, 1910, with the sum of 
$4242.72, the net proceeds of rice to which Hee Fat was 
entitled on that date, and that after such application, Hee 
Fat was overdrawn on August 31, 1910, in the sum of 
$8048.24, and at the end of the current quarter (Septem- 
ber 30, 1910,) in the sum of $3413.06. If the sum of 
$4082 had been applied to the mortgage indebtedness on 
either of those dates Hee Fat’s respective overdrafts would 
have been increased by that amount. 

The account sales of August 31, 1910, upon which the 
respondents predicated their claim of payment, after recit- 
ing the details of the gross receipts and deductions, con- 
cludes: 

“Balance ought to be credited on acct. of 


AE EE EEEE T eee at $ 4242.72 
“This money is applied in payment of mort- 

gage, principal and interest........... 4082.00 
“Net balance soreer eE EE $ 160.72 


“Accordingly this amount is this day credit- 
ed to cash balance on open account.” 
(Stamp reading) “Settled.” 
“To Mr. Hee Fat. 
“August 31st, 1910.” (Stamp reading) “Honolulu, Kwong 


Sang Yuen” “Statement.” 
32 
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The statement beginning with the words “This money” 
and ending with the figures “$160.72” is the portion of the 
account which Goo Kim Fook claimed was not in his hand- 
writing. 

Without the disputed writing the conclusion of the 
account would read as follows: 

“Balance ought to be credited on acct. of 
PICO 56 cg 5 cated ely aba ae wea ters oe ele Mysore Secs $ 4242.72 

“Accordingly, this amount is this day credit- 
ed to cash balance on open account.” 

(Stamp reading) “Settled.” 
“To Mr. Hee Fat. 
“August 31st, 1910.” (Stamp reading) “Honolulu, 
Kwong Sang Yuen” “Statement.” 

Two similar accounts sales dated March 31, 1910, and 
June 23, 1910, which were admitted in evidence, uniformly 
conclude : 

“Amount ought to be credited on account of rice” 
(stating the net amount). 

“Accordingly this amount is this day credited to cash 
balance on open account.” (Stamp reading) 
“Settled.” 

“To Mr. Hee Fat. 
“August 31st, 1910.” (Stamp reading) “Honolulu, Kwong 
Sang Yuen” “Statement.” 

The accounts sales being in Chinese, the manuscript, 
according to the system employed in writing that lan- 
guage, runs lineally from the top to the bottom of the 
written page beginning on the extreme right and proceed- 
ing to the left. Hence what has been quoted horizontally 
in English appears vertically in the Chinese characters. 
In all the accounts sales referred to the writing seems to 
have been so arranged that the body of the statement con- 
cluding with the words “balance ought to be credited on 
account of rice” followed by the amount of net proceeds, 
ends at the bottom of a line. In each account sales the 
statement “Accordingly, this amount is this day credited 
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to cash balance on open account” (Stamp reading) “Set- 
tled,” begins half way down on the next line and ends at 
the bottom of the line. The address, date and stamp read- 
ing “Honolulu, Kwong Sang Yuen” “Statement” are on 
the next line to the left, the address and date above, fol- 
lowed by a.space and the stamp for the signature and the 
word “Settled,” complete the line. The disputed writing 
in the account sales of August 31, 1910, which, translated, 
is “This money is applied in payment of mortgage, prin- 
cipal and interest, $4082, net balance $160.72,” is above 
and on the same line as the characters meaning “Accord- 
ingly, this amount is this day credited to cash balance on 
open account” (Stamp reading) “Settled,” and between 
the concluding line of the body of the account on the right 
and the address and date on the left. 

Both parties submitted evidence upon the authenticity 
of the disputed portion of the account. This account sales 
of August 31, 1910, is the only direct evidence of payment. 
Corroboration was had in the evidence of Hee Fat’s books, 
where the application of $4082 upon the mortgage indebt- 
edness was entered, identified by Hee Fat’s former book- 
keeper and the evidence of Hee Fat and his wife, to the 
effect that after the alleged application in August 1910, 
that is, some time in September 1910, Mrs. Hee Fat, and 
later Hee Fat personally, requested Goo Kim Fook to 
return the mortgage and that while the latter admitted 
payment he never complied with their request. On the 
other hand the complainants offered evidence tending to 
show that Hee Fat, subsequent to the payment of the 
mortgage, acknowledged it as a subsisting indebtedness 
and upon numerous occasions when importuned for the 
payment thereof renewed his promises of payment. 

The question then is whether the account sales of 
August 31, 1910, was altered after its rendition by com- 
plainants by the fraudulent insertion of the alleged item 
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applying $4082 upon the principal and interest of the 
mortgage debt and leaving $160.72 to be applied on the 
open account. This is to be decided upon the evidence of 
the witnesses on handwriting and the acts of the parties 
subsequent to the alleged payment accordingly as they 
are consistent or inconsistent with the existence or extin- 
guishment of the mortgage debt, strengthened or weak- 
ened accordingly as the record shows their evidence to be 
entitled to greater or less weight and credibility. 

First as to the authenticity of the handwriting of the 
disputed portion of the account sales of August 31, 1922. 

At the outset we are met by the preliminary question 
of whether the evidence given by some of the alleged ex- 
perts on handwriting called by the respondents should be 
considered at all by the court. Both complainants and 
respondents called witnesses to make a comparison of the 
writings contained in the alleged receipt by comparison. 
The sole qualification was experience as teachers of Chi- 
nese writing. To some the preliminary objection was 
made that they failed to qualify as experts. This court 
has held in the case of Hee Fat v. Wong Kwai, 23 Haw. 
328, 333, that a witness called on to testify merely from 
a comparison of handwritings must be first shown to be 
an expert and that it is error to permit one who is not 
qualified as such to testify as an expert. The word “ex- 
pert” is a relative term and the question of qualification 
as such depends very much upon the subject of investiga- 
tion. The writing being in Chinese inspection by the 
uninitiated reveals nothing. The court is deprived of 
examination by comparison which is usually available 
upon investigation of writings in English. The method 
of writing Chinese, differently from English, is unknown 
to the court. In order to compare English writings it is 
not necessary that one should have been in the situation 
where his duty required him to distinguish between gen- 
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uine and counterfeit handwriting. “When handwriting 
is a subject of controversy in judicial proceedings, wit- 
nesses who by study, occupation and habit have been 
skilful in marking and distinguishing the characteristics 
of handwriting, are allowed to compare that in question 
with other writings which are admitted or fully proved to 
have come from the party and to give opinions formed 
from such comparisons.” Sweetser v. Lowell, 33 Me. 446, 
450. There is no rule of law fixing the precise amount of 
experience or degree of skill necessary to constitute one 
an expert. “In proving handwriting in general there is 
no rule which requires any particular amount of skill in 
the witness. Any one who has the proper facilities and 
who can swear to a knowledge of the handwriting in ques- 
tion has always been admitted. There are undoubtedly 
questions presented at times which require greater skill 
than others but such cases stand on their own grounds. 
It is a matter of common experience that all persons who 
can write at all can attain some familiarity with the hand- 
writing of others and we can find no test which would 
be at all practicable except that of leaving their skill and 
capacity to be determined by the jury who hear them 
examined.” Vinton v. Peck, 14 Mich. 287, 292. We see 
no reason why the habits and peculiarities of a writer 
should not be developed from Chinese as well as English 
writing. Both parties in examining the experts proceeded 
upon the theory that individual characteristics of the 
writer were determined by the same standards as in 
English writing. At least they made no distinction and 
we see no reason for any. Under the circumstances a 
teacher of penmanship in Chinese is qualified to some 
extent at least to compare handwritings and give his 
opinion as to whether they are the product of the same 
or different persons. A teacher of English penmanship in 
the primary grades would perhaps be of no assistance to 
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the court in comparing English handwritings and hence 
could not qualify as an expert. But the court knows of 
its own knowledge that Chinese is a language exceedingly 
difficult to write and requires years of preparation to form 
the characters properly, and from the evidence it would 
appear that the teaching of Chinese penmanship is not 
confined to primary grades, similarly as in English 
schools, but continues through the more advanced and 
even secondary Chinese schools as well. Neither of the 
parties made any particular effort to show the character 
of the school in which the experts subject to objection 
had been or were teaching. While the objection to their 
qualifications was made it was not developed. But enough 
appears in the record to show that the schools in which 
the teachers were or had been employed were not primary 
schools as we understand the classification of schools in 
the United States but somewhat after the standard of 
grammar schools. In one instance a reference by one 
witness would seem to indicate that he was teaching in a 
high school. Hence we believe that the witnesses pre- 
sented were qualified as experts. What weight, however, 
should be given to their evidence is another question. If 
the witness is qualified to testify as an expert his evidence 
should be admitted, the weight to be attached to it being 
a matter for the jury or the court to determine according- 
ly as the jury or the court is the judge of the facts. 
Moreover, the question of the qualification of an expert 
is prima facie for the court to whom the same is presented. 
“Whether or not the qualification of a witness with 
respect to knowledge or special experience is sufficiently 
established is a matter resting largely in the discretion of 
the trial court whose determination is usually final and 
will not be disturbed by an appellate court except in 
extreme cases where it is manifest that the trial court 
has fallen into error or has abused its discretion and that 
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prejudice to the complaining party has resulted even 
though the appellate court might have decided differently 
if the question had been presented to it in the first in- 
stance.” 22 C. J. 526,527. See also Kamahalo v. Coelho, 
24 Haw. 689. 

There are certain features connected with the writing 
in dispute which in the light of the evidence of the experts 
called by complainants excite suspicion even in one unac- 
quainted with Chinese. The disputed portion does not 
line up with the writing on the same line but slants to 
the right meeting the remainder of the line at an angle. 
The Chinese characters of which it is composed are smaller 
than the rest of the document. Moreover they appear to 
have been crowded in between the last line of the body 
of the account and the address and date to the left. This 
is particularly noticeable in the photographic enlargement 
of the account. That portion of the account containing 
the disputed writing is smeared with ink thus lessening 
the liability of detection of forgery by comparison of the 
color of ink, strength of stroke, ete. This discoloration 
occurred while in the possession of Hee Fat and although 
accidental, as testified to by him, the result is as effective 
as if designed. The accident is explained by its continued 
presence in Hee Fat’s home where his children had access 
to it and spilled ink upon it, although Hee Fat admitted 
that he had a safe there and the account should have 
assumed proportions of importance, when, according to 
his evidence, Goo Kim Fook as early as September 1910 
showed no inclination to return the mortgage, which act 
Hee Fat considered equivalent to release. 

Moreover, the presence in the account sales of an appli- 
cation of any of the proceeds of sale is suspicious. The 
document in the form produced does not conform to the 
ordinary conception of an account sales. An account 
sales of chattels consigned for sale would not ordinarily 
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contain items indicating the application of the whole or 
any part of the net proceeds. Especially is this so where 
the consignor and consignee are parties to a mutual open 
account, statements of which including credits for net 
proceeds of sales of rice are rendered quarterly by the 
consignee. There is no doubt in our minds that the 
copartnership rendered Hee Fat quarterly accounts as 
claimed by its manager, Goo Kim Fook. 

The respondents called seven experts on Chinese hand- 
writing—two teachers of Chinese penmanship; one teach- 
er who had formerly been the editor of a Chinese news- 
paper and the editor of a Chinese newspaper who had for- 
merly been a school-teacher; a storekeeper who had pre- 
viously been a teacher; a bookkeeper with similar pre- 
vious experience, and the professor of Chinese history and 
literature in the University of Hawaii who had previously 
been a supreme court judge in China and the Chinese 
consul at Manila. Outside of the college professor their 
evidence was contradictory, weak and unsatisfactory and 
although the professor declared that the disputed hand- 
writing was “different” from the rest of the document his 
evidence was weakened by the showing that he had made 
prior contradictory statements to counsel for respondents. 
An attempt was made to impeach this witness but the evi- 
dence was rejected by the trial court. The instance is 
nevertheless considered by us in weighing this witness’ 
evidence. None of these experts were familiar with Goo 
Kim Fook’s handwriting—in fact had never seen him 
write and prior to being called as witnesses had never 
seen any of his handwriting. With the exception of the 
professor they contented themselves with simply affirming 
that the handwriting was all the same and had been writ- 
ten by the same person. They either denied the existence 
of the obvious subjects of suspicion above referred to, or 
if they admitted their existence attached no significance 
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thereto, and in connection with particular words such as 
“money,” “thousand,” “hundred,” “principal” and “dol- 
lar,’ which appeared both in the disputed writing and 
elsewhere in the document or in other admitted handwrit- 
ings of Goo Kim Fook, testified that from their appear- 
ance they were written by the same person. 

Besides Goo Kim Fook himself, who denied that he 
wrote the disputed portion of the account sales of 
August 31, 1910, complainants called eight handwriting 
experts—four of whom were familiar with Goo Kim 
Fook’s handwriting, that is, one of his partners, two book- 
keepers, one of whom had had previous experience in 
teaching Chinese penmanship, and Goo Kim Fook’s son. 
The other four witnesses were: two Chinese penmanship 
teachers, an editor of a Chinese newspaper who had for- 
merly taught penmanship, a teller of a local bank who 
for over twenty years past had -handled all the business 
of its local Chinese clients as well as its local and foreign 
Chinese correspondence, and the Chinese interpreter of 
the United States immigration station at Honolulu. The 
business of both the bank teller and the interpreter re- 
quired the investigation and comparison of Chinese 
writings. 

We are inclined to accord to these penmanship teach- 
ers called by the complainants, as far as their qualifica- 
tions go, no greater weight than accorded those produced 
by the respondents but we are impressed by the evidence 
of those familiar with Goo Kim Fook’s handwriting and 
that of the interpreter and bank teller. Goo Kim Fook’s 
partner testified that Goo Kim Fook was not in the habit 
of getting out account sales in that form and pointed out 
wherein the word “hundred” differed in the disputed 
handwriting from elsewhere employed in the document. 
The bookkeepers pointed out wherein the words “thou- 
sand,” “hundred” and “dollar” differed from similar words 


506 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


occurring in the account sales and other writings admit- 
tedly in the handwriting of Goo Kim Fook. The inter- 
preter condemned the disputed writing as a forgery inti- 
mating that the studied precision of the writing was the 
result of copying from a previously prepared assimilation 
of Goo Kim Fook’s handwriting. The bank teller de- 
clared that the writing was palpably a forgery and that 
it should be obvious even to counsel, unfamiliar though 
they be with Chinese handwriting. The stilted, crowded 
and apparently squeezed-in appearance of the writing was 
commented on by all. 

This evidence leads inevitably to the conclusion that 
the disputed writing is not that of Goo Kim Fook. 

Moreover, the surrounding circumstances indicate that 
the disputed writing is a forgery. The copartnership 
books were accurately kept. The cash account correlated 
with the rice consignment account. No issue was taken 
with the correctness of these accounts. The volume of 
business and the mutual relations of the parties made 
accounting imperative. The accounts sales that were pro- 
duced came from the custody of the respondents. Hee Fat 
not alone denied that he received any quarterly state- 
ments of account but failed to show that he made any 
attempt to secure any accounting. It is conceivable, but 
highly improbable, that Hee Fat was indifferent as to the 
state of his account with the copartnership. He testified 
that he did not know whether he was indebted to the co- 
partnership or not when he applied for the mortgage loan. 
Such indifference and lack of knowledge are not conso- 
nant with ordinary business dealings of the character and 
volume involved here nor do they appear reasonable. Hee 
Fat testified that he kept books of his dealings with the 
copartnership. In the absence of the receipt of accounts 
or information personally given him we fail to see how he 
could secure the necessary data to keep accurate books of 
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account. All of the surrounding facts and circumstances 
indicate that the partnership regularly rendered quarterly 
accounts to Hee Fat and we so find. Moreover, the final 
account of December 31, 1916, was undoubtedly received 
by him. 

By these quarterly accounts and the final account of 
December 31, 1916, consistent as they were with the books 
of the copartnership, Hee Fat was regularly advised of 
the state of his account and that the copartnership had 
not applied any of the net proceeds of the sale of rice 
upon the mortgage indebtedness prior to March 31, 1916, 
and that at the close of that year the only credit upon the 
mortgage was the sum of $793.72 applied on March 31 of 
that year. In the face of this advice, however, the record 
is silent as to any complaint made by Hee Fat to the 
failure of the partnership to render accounts consistent 
with an application of $4082 on August 31, 1910, or to the 
additional application of $793.72 on March 31, 1916, when 
as claimed by Hee Fat the mortgage had been previously 
on August 31, 1910, fully paid. In addition to this there 
is the evidence previously adverted to of Hee Fat’s prior 
direction and approval of the application of March 31, 
1916. That the copartnership should apply $4082 upon 
the secured loan when Hee Fat was at that time indebted 
to the firm in excess of $8000 on an open unsecured 
account, the effect of which would have been to wipe out 
the secured account and increase the unsecured account 
to over $12,000, is incredible to say the least. 

That no application was made upon the mortgage debt 
is further borne out by the witness called by complainants 
to corroborate Goo Kim F'ook’s evidence that subsequent 
to August 31, 1910, he made repeated demands upon Hee 
Fat for the payment of the mortgage and the latter’s reply 
thereto as late as June 1916, renewing his promises and 
assurances of payment, thereby acknowledging the exist- 
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ence of the mortgage debt. Similar admissions were 
made by Hee Fat to a mutual friend of the parties who 
was attempting to assist the copartnership in liquidating 
the Hee Fat indebtedness. Goo Kim Fook’s son also tes- 
tified that he had made demands upon Hee Fat for the 
payment of the mortgage debt and that to him similarly 
as to the others he promised to pay as soon as money was 
available. These admissions taken in connection with the 
partnership books, the condition of Hee Fat’s accounts 
with the company at the time that the so-called applica- 
tion was made, the rendition and receipt of quarterly 
accounts and the final account of December 31, 1916, 
inevitably lead to the conclusion that no application on 
account of the mortgage was made prior to March 31, 
1916, and then only in the amount admitted by the com- 
plainants and that the alleged application contained in 
the account sales of August 31, 1910, is a false and fraud- 
ulent addition made after execution pretending to evi- 
dence a fact that never existed. 

Our conclusions upon the authenticity of the sales 
account of March 31, 1910, and the acknowledgment by 
Hee Fat of the mortgage after August 31, 1910, dispose 
of the alleged demands of Hee Fat and his wife for the 
return of the mortgage. Goo Kim Fook denied that such 
demands were ever made. The evidence demands a find- 
ing that no demand for the return of the mortgage as 
released was ever made by Hee Fat or his wife. 

The law makes it unnecessary to pass upon the credi- 
bility of Hee Fat’s books or rather the entry recording the 
application of $4082 on account of his mortgage. The 
entry was self-serving and incompetent. Entries in a 
debtor’s books of account are incompetent to show pay- 
ment. 

Finding as we do that the debt secured by the mort- 
gage sought to be foreclosed is wholly due and unpaid, 
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except for the payment on March 31, 1916, of the sum of 
$793.72 as alleged, and that the complainants have by 
competent and satisfactory evidence established the truth 
of all the material allegations of their bill of complaint, 
the decree appealed from is reversed and the cause re- 
manded to the trial court with instructions to enter a 
decree for complainants as prayed. 

Watson & Lymer and Marguerite K. Ashford for com- 
plainants. 

Thompson, Cathcart & Ulrich for respondents. 


IN THE MATTER OF O. P. SOARES, DISTRICT 
MAGISTRATE GF HONOLULU. 


No. 1499. 
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TRIED SEPTEMBER 21, 24, 25, 1923. DecIpED OCTOBER 4, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


DISTRICT MacIsTRATES—removal, 


Where a district magistrate as an attorney at law, with full 
knowledge of the facts, accepts and continues in an employment, 
the purpose of which is to consummate an illegal marriage and 
avoid criminal prosecution in a matter that might well come 
before him as district magistrate, his removal from office is 
deemed necessary for the public good. 


OPINION OF THE COURT BY PETERS, C. J. 
(Perry, J., dissenting.) 


This is an original proceeding instituted by the attor- 
ney general on behalf of the Territory for the removal of 


O. P. Soares, Esquire, magistrate of the district of 
Honolulu. 
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On August 17, 1923, the following information was 
filed against the magistrate: 


“That on or about the 4th day of June, 1923, the said 
O. P. Soares, at that time the duly appointed, qualified 
and acting first district magistrate of Honolulu, did accept 
employment by one Maria Constantina Freitas as her 
attorney for the purpose of procuring a divorce for said 
Maria Constantina Freitas from her husband, John Frei- 
tas, and did, on or about said date, accept a fee for said 
service, and did, on the 9th day of June, 1923, and pur- 
suant to said employment, file in the division of domestic 
relations of the circuit court of the first judicial circuit a 
libel for divorce, in which the said Maria Constantina 
Freitas was named as libellant and the said John Freitas 
was named as libellee, and did on the 10th day of July, 
1923, and pursuant to said employment, represent the 
said Maria Constantina Freitas at a hearing before the 
said division of domestic relations of the circuit court of 
the first judicial circuit of said libel for divorce, at all of 
said times having had good cause to believe that the libel- 
lee named in said libel had had sexual intercourse at 
various times with one Mary Freitas, a child of the age 
of about fourteen years, and the daughter of said Maria 
Constantina Freitas, and the stepdaughter of said John 
Freitas; that the said O. P. Soares accepted said employ- 
ment, knowing full well at the time of said employment, 
and at all times thereafter, that the purpose for seeking 
said divorce for the said Maria Constantina Freitas was 
to enable the said John Freitas to marry his stepdaughter, 
the said Mary Freitas, and to avoid any possible criminal 
prosecution of the said John Freitas for having had sex- 
ual intercourse with the said Mary Freitas, and knowing 
full well that the matter of the prosecution of the said 
John Freitas might well come before the district magis- 
trate of Honolulu for trial or committal, according to the 
charge.” 

On August 20, 1923, a show cause was issued directed 
to said magistrate to be and appear before this court at 
a time and place certain and show cause if any he had 
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why the prayer for his removal set forth in said informa- 
tion should not be granted. 

On September 9 following the respondent filed the 
following return to said show cause: 

“He admits that on or about the 4th day of June, 
1923, he was the duly appointed, qualified and acting dis- 
trict magistrate of Honolulu; that on or about said date 
he did accept employment by one Maria Constantina Frei- 
tas as her attorney for the purpose of procuring a divorce 
for her from her husband, John Freitas, and that he did 
charge her a fee in the sum of $75.00 for his services, and 
did receive from her the sum-of $15.00 on account of said 
fee; that he did on or about the 9th day of June, 1923, 
and pursuant to said employment, file or cause to be filed 
in the circuit court of the first judicial circuit, in the Ter- 
ritory of Hawaii, division of domestic relations, a libel for 
divorce in which the said Maria Constantina Freitas was 
named as libellant and the said John Freitas was named 
as libellee; that he did on or about the 10th day of July, 
1923, pursuant to said employment represent the said 
Maria Constantina Freitas at a hearing upon said libel 
for divorce before the Honorable John R. Desha, Judge 
of the said court, division of domestic relations; and 
denies that at all of said times he had good cause to be- 
lieve that said libellee had had sexual intercourse at 
various times with one Mary Freitas, a child of the age 
of about fourteen years, and the daughter of said Maria 
Constantina Freitas and the stepdaughter of said John 
Freitas; and admits that at the time that he accepted said 
employment and at all times thereafter he knew that the 
purpose for seeking the said divorce was to enable said 
John Freitas to marry his said stepdaughter, the said 
Mary Freitas; and denies that the time he accepted said 
employment or at any time thereafter that he knew that 
the purpose for seeking said divorce was to avoid any pos- 
sible criminal prosecution of the said John Freitas for 
having had sexual intercourse with the said Mary Freitas; 
and denies that at the time he accepted said employment 
that he knew full well that the matter of the prosecution 
of said John Freitas might well come before the district 
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magistrate of Honolulu for trial or committal, according 
to the charge, or that said matter of the trial of John 
Freitas upon any criminal charge was considered by him 
or came into his mind at the time of his employment. 
And further answering said information, alleges that he 
accepted said employment in absolute good faith and in 
his capacity as an attorney-at-law, duly licensed and ad- 
mitted to practice in all the courts of the Territory of 
Hawaii, and that all of his acts and doings in and con- 
cerning said employment were done bona fide and as an 
attorney-at-law, and that it was not until after he had 
accepted said employment and filed said libel for divorce 
that the matter of the age of said Mary Freitas was 
brought to his attention, and that the matter of there 
being any substantial grounds for believing that said 
Mary Freitas had had sexual intercourse with her step- 
father were brought to his attention.” 

A hearing was had in open court upon the issues 
raised by the information and return and evidence both 
oral and documentary adduced by the respective parties. 

By stipulation of counsel there was also made a part 
of the evidence the testimony taken before the judge of 
the division of domestic relations of the first circuit court 
upon the rehearing in the divorce proceedings of Freitas 
v. Freitas, Div. No. 8976, hereinafter referred to. 

Section 2296, R. L. 1915, as amended by Act 108, 8S. 
L. 1919, provides: 

“District magistrates shall hold office for the term of 
two years and until their successors are appointed and 
qualified; provided, however, that any magistrate may be 
summarily removed from office, and his commissi6n re- 
voked by the supreme court whenever said supreme court 
shall deem such removal necessary for the public good.” 

If as alleged in the information the respondent while 
magistrate accepted and continued in the employment 
referred to, knowing full well at the time of said employ- 
ment that its purpose was to enable the stepfather to 
marry his stepdaughter then of the age of fourteen years 
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and to avoid any possible criminal prosecution of the 
stepfather for having had sexual intercourse with his 
stepdaughter and that the matter of the prosecution might 
well come before him for trial or committal, according to 
the charge, it is obvious that the incumbency of the magis- 
tracy of Honolulu has fallen into disrepute and that the 
respondent’s removal is necessary for the public good. 

It is the undisputed evidence that on June 9, 1923, 
Maria Constantina Freitas and John Freitas were hus- 
band and wife having been duly married on April 30, 
1918; that Mary Freitas is the daughter of Maria Con- 
stantina Freitas by a former husband and on October 1, 
1923, was fifteen years of age; that on May 30, 1923, the 
mother accused her husband of iniproper relations with 
her daughter; that on Monday, June 4, 1923, the mother 
took her daughter to Dr. Gaspar, a physician practicing 
in Honolulu, for examination and such being had the 
mother was advised by the physician that her daughter 
was no longer a virgin; that thereupon the mother re- 
quested of Dr. Gaspar the name of some attorney whom 
she might consult and the doctor recommended the re- 
spondent, giving the mother a written memorandum of his 
name and office address; that the mother thereupon im- 
mediately went with her daughter to the office of the 
respondent and there consulted with him as an attorney 
at law; that at that time the respondent was an attorney 
at law licensed to practice in all the courts of the Terri- 
tory and was and has since continued to be magistrate of 
the district of Honolulu; that at no time prior to June 4, 
1923, had Maria Constantina Freitas sought to secure a 
divorce from her husband or consulted counsel in respect 
thereto; that respondent prepared and the said Maria 
Constantina Freitas signed and verified before the re- 
spondent as notary public a libel for divorce upon the 


ground of extreme cruelty, the allegations in that regard 
33 
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being as follows: “That libellee has been guilty of ex- 
treme cruelty towards libellant in that without cause or 
provocation on divers and numerous occasions he has 
forcibly ejected libellant from her home causing her great 
bodily pain and suffering; that he has used vile epithets 
towards libellant and on divers and numerous occasions 
within three months last past accused libellant of infidel- 
ity and of violating her marriage vows; and that by rea- 
son of such conduct libellant has become greatly impaired 
in health;” that immediately prior to June 4, 1923, Mrs. 
Freitas and her husband were living together as husband 
and wife; that on June 4, 1923, the respondent sent a 
letter to John Freitag requesting him to call at the re- 
spondent’s office, opening with the following paragraph: 
“Your wife and her daughter called upon me this morn- 
ing and made certain statements. Before taking any 
action I shall like very much to discuss the matter with 
you;” that no reference was made in the letter to a 
divorce; that on June 5, 1923, respondent addressed 
another letter to John Freitas requesting him to call, 
enclosing a carbon copy of the letter to him of June 4; 
that John Freitas in response to said letters called at the 
office of the respondent, resulting on June 7 in Jobn Frei- 
tas indorsing an admission of service upon the original 
summons in divorce and conveying to his wife through an 
intermediary in the employ of the respondent one-half of 
his property; that at the same time the husband was fur- 
nished by respondent with a memorandum reading “July 
10, at 4 P. M.;” that July 10, 1923, was the earliest day 
upon which the libel if uncontested might be heard; that 
on June 6, 1923, the mother left her husband and advised 
her attorney of such action; that from June 6 to June 15 
the daughter and stepfather occupied the home alone; 
that on June 15, 1923, an officer of the division of domes- 
tic relations of the circuit court of the first circuit took 
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the daughter from the stepfather’s home and placed her 
and has since detained her in the government detention 
home for girls; that immediately after the removal of 
the daughter from the stepfather’s home and on the same 
day both the mother and stepfather called at the respond- 
ent’s office and complained of the publicity that had been 
given the relations of the stepdaughter and stepfather; 
that upon the occasion of these visits the respondent was 
advised by Mrs. Freitas that her daughter was then under 
fifteen years of age and by Mr. Freitas that the officer 
of the division of domestic relations who had taken his 
stepdaughter from his home had accused him of having, 
prior to June 4, 1923, had improper relations with his 
stepdaughter; that respondent thereupon advised John 
Freitas to secure counsel; that the libel for divorce 
brought by Mrs. Freitas was heard on July 10; that the 
libel was uncontested and the prayer thereof granted 
upon the uncorroborated evidence of the libellant; that 
prior to entry of decree, objection thereto having been 
made by the attorney general of the Territory, on July 
20, 1923, a rehearing was had and after summoning the 
libellant and libellee, Mary Freitas and the respondent 
and after taking their evidence the court on August 1, 
1928, held that the evidence given by the libellant upon 
the original trial was at variance with that given by her 
at the rehearing—that her evidence refuted the evidence 
she gave relative to the ground of extreme cruelty upon 
which the court had granted the divorce and dismissed 
the libel; that on July 26, 1928, the grand jury of the 
circuit court of the first judicial circuit returned into 
said court an indictment charging the said John Freitas 
with having at Honolulu on December 24, 1922, had 
sexual intercourse with one Mary Freitas, a female under 
the age of fifteen years, contrary to the provisions of 
section 4149, R. L. 1915. 
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There are but two matters upon which there is any 
conflict in the evidence, first, as to the extent of the re- 
spondent’s knowledge on June 4, 1923, of the previous 
unlawful relations existing between John Freitas and his 
stepdaughter, and secondly, the purpose for which the 
divorce proceedings were instituted, as testified to by 
John Freitas. 

First, as to the respondent’s knowledge on June 4, 
1923, of the previous unlawful relations existing between 
John Freitas and his stepdaughter. 

The information lays the time of this knowledge as be- 
tween the 4th of June, 1923, and the 10th of July follow- 
ing. The respondent as a witness on his own behalf ad- 
mitted that on June 15, 1923, ten days after his employ- 
ment and while the divorce proceedings were pending and 
undisposed of he was advised by the girl’s mother that 
Mary Freitas would not be fifteen years of age until the 
1st day of October following and that from the state- 
ment made to him by John Freitas he considered the 
charge made against the latter of previous improper re- 
lations with his stepdaughter sufficiently serious to re- 
quire advice and protection of counsel. In the face of 
this information, however, the respondent continued in 
his employment by Maria Constantina Freitas in the 
divorce proceedings until finally determined. This in 
itself is sufficient to sustain the allegations of the in- 
formation that respondent “at all the said times * * * 
had good cause to believe that the libellee named in said 
libel had had sexual intercourse with one Mary Freitas, 
a child of the age of about fourteen years * * * and 
knowing full well that the matter of the prosecution of 
the said John Freitas might well come before the district 
magistrate of Honolulu for trial or committal, according 
to the charge.” So that the respondent’s knowledge in 
this regard on June 4 preceding, is immaterial except so 
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far as his denial reflects his credibility and furnishes 
additional reason for his removal. 

But we are convinced that not only on June 15, 1923, 
was the respondent aware of the previously existing un- 
lawful relations between John Freitas and his stepdaugh- 
ter and the age of the latter but that he also had such 
information on June 4, 1923, and’ that he accepted the 
employment with full knowledge thereof for the purpose 
of enabling John Freitas to marry his stepdaughter and 
thereby avoid any possible criminal prosecution of John 
Freitas for having had sexual intercourse with the said 
Mary Freitas. 

Mrs. Freitas testified that she repeated to Judge Soares 
her accusation to her husband on May 30 previous and 
the latter’s reply thereto that he had “tried;” that she 
told him that she had just come from her physician who 
had made an examination of her daughter and his report 
thereon; that she admitted to Judge Soares that she had 
no proof of her daughter’s conduct but that he could 
question the girl alone and find out for himself and that 
Judge Soares questioned the girl alone and out of the 
presence of the mother. The daughter testified that she 
told Judge Soares that she had had sexual intercourse 
with her stepfather once while they were in the moun- 
tains and upon other occasions at home. The respondent 
as a witness on his own behalf met this evidence by stat- 
ing that at the time of the mother’s visit she was extreme- 
ly agitated and could furnish him with no proof of any 
improper relations between her husband and daughter; 
that he questioned the girl and asked her if she had done 
anything wrong with her stepfather, to which the daugh- 
ter replied that they had gone to the mountains together, 
from which he concluded that the girl by reason of youth 
and immaturity did not understand what he was talking 
about and that he elicited no information whatever from 
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her. In his letter, however, of June 4, addressed to John 
Freitas, respondent stated that the daughter had made 
a “statement.” Moreover, he admitted that Mrs. Freitas 
had told him that she had accused her husband on May 
30 previous of improper relations with her daughter; that 
she repeated to him the result of the doctor’s examina- 
tion; that the mother had told him that the daughter 
was very fond of her stepfather, showing an inclination 
to be with him in preference to the mother and that 
upon one occasion when the mother had desired her 
daughter to accompany her to town the daughter had 
refused so that she could remain at home to meet her 
stepfather upon his return from work. The statement 
of the mother unquestionably was sufficient to excite 
suspicion. We are satisfied that the daughter fully 
advised the respondent of the facts. As a witness before 
this court Mary Freitas gave her evidence in a clear, 
straightforward manner and answered readily all ques- 
tions propounded to her touching her previous relations 
with her stepfather. These questions were couched in 
language of equal delicacy to that employed by the re- 
spondent when he questioned her. The girl showed 
intelligence, if not superior, at least equal to girls of 
her own age. John Freitas testified that when he de- 
murred against conveying one-half of his property to his 
wife the respondent told him that if he refused, he (re- 
spondent) would have nothing further to do with the 
matter, in which event he (Freitas) would go to jail. 
The respondent testified that he attributed the over- 
wrought and excitable condition of the mother to “tem- 
perament.” He admitted, however, that he agreed with 
the mother that no reference should be made in the 
divorce proceedings to the relations of the stepdaughter 
and stepfather. The respondent’s own admissions are 
sufficient to lead any reasonable person to believe that 
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he must have had a strong suspicion as to the previous 
conduct of the stepfather and stepdaughter. Coupled 
with the evidence of Mrs. Freitas and her daughter, which 
we have no reason to disbelieve, the conclusion is in- 
evitable that the respondent on June 4, 1923, had suffi- 
cient facts before him to give him probable cause to 
believe that John Freitas had been guilty of sexual 
intercourse with his stepdaughter and that he was 
amenable to prosecution therefor, in the event of which 
a complaint charging such offense against John Freitas 
might come before the respondent as district magistrate. 
The seriousness of these illicit relations was also pre- 
sented to the respondent. The mother testified that she 
told the respondent her daughter’s age. The appearance 
of the girl would indicate to the casual observer that 
while a woman she wag still of immature age. The 
respondent admitted that Mrs. Freitas told him that she 
wanted a divorce so that her husband could marry her 
daughter. The question of the girl’s age would naturally 
present itself to the respondent’s mind in view of the 
distinction made by the statute in sexual offenses, 
accordingly as the female is under or over the age of 
fifteen years, and in view of the fact that the law fixes 
the minimum age at which a female may enter into a 
marriage contract at fifteen years. Sexual intercourse 
with a female under the age of fifteen years is punishable 
by imprisonment for a period of from three to ten years. 
Marriage by a female under the age of fifteen years is 
prohibited by law. 

Second, as to the purpose of the divorce. 

There are certain features in connection with this em- 
ployment that merit preliminary attention. Mrs. Freitas 
testified upon the rehearing that she told the respondent 
that it was not on account of her husband’s ill treatment 
of her that she wanted a divorce but so that he could 


520 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


marry her daughter; that she had never thought of want- 
ing a divorce until her husband confessed to his im- 
proper relations with the daughter on May 30, and that 
Judge Soares promised her that just as soon as the 
divorce was secured the stepfather could marry her 
daughter. She reiterated this evidence in substance when 
a witness before this court. The respondent admits that 
he did not ask Mrs. Freitas for any details of the 
alleged cruelty. He testified that he presumed she would 
be able to sustain the allegations of the libel. No details 
are alleged in the libel. The libel for divorce upon the 
ground stated was apparently a subterfuge calculated 
simply to bring about the desired result. A divorce was 
granted upon the uncorroborated evidence of the libellant. 
As admitted by the respondent she answered the usual 
leading questions. She was not subjected to any cross- 
examination and as is usual in such cases under such 
circumstances the court granted the prayer of the libel. 
Subsequently upon rehearing this order was vacated and 
set aside and the libel dismissed for insufficiency of the 
evidence. We can only conclude that there were no 
grounds for a divorce in the first instance other than the 
ground of adultery and that the ground of extreme 
cruelty was employed purely and simply to secure a 
divorce in order that Freitas might marry his step- 
daughter. 

The real purpose of the divorce, however, was not simply 
to save the daughter from disgrace. It was also calculated 
to avoid criminal prosecution. While none of the evidence 
except that of John Freitas indicates that it was discussed 
it was apparently equally persuasive in determining 
to secure the divorce and have the girl marry her step- 
father. Neither a husband nor wife, with certain quali- 
fications not here applicable, is competent to testify 
against the other in criminal cases. Marriage would have 
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sealed the lips of both parties. Apparently Mary Freitas 
was the only available witness willing to give or capable 
of giving any direct evidence as to the previous relations 
existing between her and her stepfather. Upon her mar- 
riage to John Freitas her lips would be forever sealed 
as to the facts within her knowledge touching her previous 
relations with him. And it was only due to the efforts 
of the division of domestic relations that this plan was 
not consummated. If the marriage were consummated 
immediately upon the securement of the divorce, until its 
annulment the daughter as the stepfather’s wife would 
be incompetent to testify against him. If the marriage 
were delayed until October 1, when the daughter could 
legally marry her stepfather, the result would be equally 
effective. Under the statute no jury trials can be begun 
during the months of July and August. To defeat the 
purpose sought by the divorce the Territory had but the 
remaining half of June and the month of September 
within which to indict and prosecute John Freitas. With 
the usual delays attendant upon a criminal prosecution 
it was reasonably probable that October 1 would be 
reached and the girl married to the stepfather before a 
trial could be had. In his testimony before the judge of 
the division of domestic relations John Freitas testified 
to the following as having occurred upon his visit at the 
respondent’s office in response to the latter’s letter of 
June 5: “I went in and said ‘My name is Freitas’ and he 
said ‘Sit down’ and he told me about what my wife com- 
plained against me. He said ‘Your daughter came here and 
said you did it to her a-couple of times’ and I didn’t 
admit that I did anything to the girl. Afterwards he 
said, ‘Being amongst us Portuguese, we will bring this 
quiet and the public don’t have to know about it and 
everything be alright and after the divorce you can 
marry the girl?” As to his visit on June 15 at the office 
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of the respondent he testified as follows: “After this 
I told him Judge Soares ‘I am in a deuce of a fix. They 
can get a case against me now.’ He said: ‘What is the 
matter? They can’t do anything’ but here he got me— 
may be he got me, I don’t know. Because he said he 
didn’t want to change,—that the girl would be a month 
married before the jury would meet and the jury would 
do nothing until September coming or October. I am 
sure that is what he said. That the girl would be fifteen 
and I could get married and they could not do anything, 
and that is how I told.” Upon the hearing before this 
court the witness John Freitas testified to like effect. 
This is denied by the respondent. 

The same witness, John Freitas, testified that the re- 
spondent agreed to marry him to his stepdaughter and 
that the memorandum reading “July 10, at 4 P. M.” was 
the time given him by respondent at which the divorce 
would have been granted and he and the stepdaughter 
might come before the respondent and be married. The 
respondent explained this memorandum by saying that 
it was a reminder to Freitas of the time at which he 
could call at the respondent’s office and secure from him 
a certified copy of the decree of divorce. 

Neither Mrs. Freitas nor her daughter was impeached. 
Their evidence is free of contradictions. One witness 
called on behalf of the respondent testified that upon the 
occasion of the rehearing in the case of Freitas v. Freitas 
before the judge of the division of domestic relations, Mr. 
Freitas was heard to say under his breath when the re- 
spondent took the stand, “You son of a ——,” and while 
the respondent was testifying in respect to the division 
of property, “You son of a Pll get you yet,” or 
words to that effect. The evidence of all three witnesses 
was the same as given upon the rehearing. We doubt 
not that both Mr. and Mrs. Freitas were and are incensed 
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at the respondent that their plans miscarried and their 
employment of the respondent did not as they hoped and 
planned protect the daughter from disgrace and avoid the 
criminal prosecution of the stepfather. But we fail to dis- 
cern that it affected their evidence in any way. Their re- 
sentment is not sufficient to warrant us in disregarding 
their evidence. The undisputed evidence hereinbefore recit- 
ed, together with the admissions of the respondent, is 
strongly corroborative of their testimony. The girl, Mary 
Freitas, told a straightforward story. She was not cross- 
examined by the respondent. The weight and credibility 
of the evidence lie with the witnesses for the Territory 
and not with the respondent. The respondent’s explana- 
tion of his interview with Mary Freitas on June 4, his 
admitted acquiescence in the plan to keep the “suspected” 
previous relations between stepfather and stepdaughter 
secret and secure a divorce so that they might marry; 
his continuance in the employment after he was fully in- 
formed of the age of the girl and her previous relations 
with her stepfather; his insistence while a witness on the 
stand that he was not yet “convinced” that there had 
been improper relations in the face of his admission that 
he had made no effort to interview the officer of the court 
who had arrested the girl on June 15 or satisfy himself 
after June 15 of the truth of the charge does not incline 
us to cast aside the evidence of the Freitases and accept 
his statement as the only one worthy of belief. 

It is true that the statutes of the Territory do not 
prohibit a district magistrate, who is an attorney at law, 
from practicing his profession and whatever criticism 
may be leveled against a district magistrate for taking 
divorce cases that do not involve violations of our crimi- 
nal laws, an attorney at law who is a district magistrate 
is strictly within his rights in so doing. But where an 
attorney at law who is also a district magistrate is sought 
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to bring divorce proceedings, the obvious purpose of which 
ig to avoid a criminal prosecution which might well come 
before him as district magistrate for trial or committal, 
his oath and the ethics of his high office demand that he 
refuse such employment. To accept it is an invitation to 
those who desire to avoid or stifle criminal prosecution to 
seek his employment collaterally as an attorney at law, 
thereby bringing the office of district magistrate into 
disrepute. 

When questioned as to why on June 15, 1923, after he 
had been advised of the age of the girl and her previous 
relations with her stepfather, he did not withdraw from 
the divorce proceeding, the respondent replied that having 
accepted a retainer he was disqualified in any event and 
that he might just as well continue, the second district 
magistrate being available in the event of a criminal 
prosecution being instituted against John Freitas. 

An analysis of this explanation shows its fallacy. In 
the first place his employment by Mrs. Freitas in the 
divorce proceeding did not disqualify him under the pro- 
visions of section 84 of the Organic Act from sitting as a 
committing magistrate upon a charge against John Frei- 
tas for sexual intercourse with Mary Freitas. More- 
over, the availability of the second magistrate is not the 
test. If so then the magistrate may with impunity accept 
retainers from defendants in criminal. cases and appear 
therein before the second district magistrate. 

In the second place, even conceding respondent’s igno- 
rance of the facts on June 5, 1923, on June 15 following, ac- 
cording to his own admissions, he was fully advised and 
the impropriety of his continuing in an employment de- 
signed to avoid criminal prosecution must have been ap- 
parent to him, irrespective of whether John Freitas upon 
such criminal prosecution might be brought before him or 
the second district magistrate for committal or trial. 
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Some thirteen members of the bar testified to the good 
character and reputation of the respondent as an attorney 
and magistrate. Were this a criminal prosecution and 
were degrees of punishment provided for by the statute 
defining the offense evidence of good character and satis- 
factory administration of office might well be considered. 
Unfortunately, however, this is a proceeding for removal 
and but one punishment is prescribed. The legislature 
has provided no alternative. The statute prescribes re- 
moval in the event that it appears that the same be nec- 
essary for the public good. 

The confidence of the public in the courts must be pre- 
served. Without that confidence a court ceases to per- 
form the functions for which it is designed. However 
excellent the prior reputation of the respondent we are 
confronted with the question whether his present dere- 
liction has destroyed the effect of his previous good con- 
duct and rendered his incumbency a derogatory influence. 

Convinced as we are that all the material allegations 
of the information have been sustained by competent and 
satisfactory evidence we are impelled to the conclusion 
that the public good demands his removal. A judgment 
removing the respondent from the office of magistrate of 
the district of Honolulu and revoking his commission as 
such will be signed upon presentation. 

H. R. Hewitt, First Deputy Attorney General, for the 
informant. 

C. S. Davis and J. Lightfoot for respondent. 


DISSENTING OPINION OF PERRY, J. 


I respectfully dissent. 

Passing for the moment other elements of the charge 
which will be later referred to, the mere fact that the 
respondent while district magistrate accepted employ- 
ment as attorney for the libellant in a divorce case and 
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performed to the end the duties of that employment does 
not justify his removal from office and was not in any- 
wise illegal. Our statutes do not prohibit a magistrate 
from accepting such employment or from acting in the 
capacity of attorney. The state of the statutes, on the 
contrary, is such that they may properly be said to permit 
and invite the acceptance of such employment. In the 
case of judges of the supreme and the circuit courts it is 
expressly provided (R. L. 1915, Sec. 2243) that they shall 
not “exercise the profession or employment of counsel 
or attorney-at-law or be engaged in the practice of 
law.” There is no similar provision with reference to 
magistrates. In the case of the attorney-general and all 
of his deputies, it is expressly provided (R. L. 1915, Sec. 
1431) that they shall not “be concerned as counsel or 
attorney for either party in any civil action depending 
upon the same state of facts.” There is no similar pro- 
vision with reference to district magistrates. The only 
inference deducible from these express provisions and 
from the silence of the statutes on the same subjects with 
reference to magistrates is that it was the intention of 
the legislature to leave magistrates at liberty to accept 
employment as attorneys at law. More than that, a bill 
was presented to the legislature at its session of 1923 (if 
my memory serves me well, similar bills have been pre- 
sented at earlier sessions of the legislature) prohibiting 
magistrates from engaging in the practice of the law and 
requiring them, in other words, to devote the whole of 
their energies, their time and their attention to the 
performance of their judicial duties. But the legislature 
in its wisdom refused to pass this bill. It thereby affirmed 
that the inference deducible from its silence in the past 
was correct, namely, that it wished the men who were 
magistrates to be at liberty to supplement their official 
salaries by employment and compensation for their 
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services as attorneys at law. I am not defending that 
state of the law. I think it is a pernicious one, neces- 
sarily resulting at times in difficulties and incompatible 
with the highest independence and efficiency of magis- 
trates; but that is the law, laid down by that branch of 
our government upon which alone rests the responsibility 
of determining what the law shall be. No blame, there- 
fore, attaches to the respondent for accepting employ- 
ment in a divorce suit or for performing to the end all of 
the duties of that employment to the best of his ability. 

The case of In re Bevins, 26 Haw. 570, has no resem- 
blance to that at bar. In that case the respondent was a 
county attorney and charged expressly by law with the 
duty of prosecuting persons charged with the commission 
of criminal offenses; and he was under the express inhi- 
bition already quoted against being “concerned as counsel 
or attorney for either party in any civil action depending 
upon the same state of facts.” He was found guilty and 
suspended simply because he violated the express terms 
of the provision last quoted. While county attorney and 
while under the obligation to prosecute for the commis- 
sion of crimes, he accepted from the complainants em- 
ployment as their attorney to conduct civil proceedings 
in matters depending upon the same state of facts upon 
which criminal prosecutions could and should have been 
based. No parallel exists between those facts and the 
facts now immediately under consideration; nor is there 
any similarity in the state of the law or in the principles 
involved. 

It is contended, however, in effect, that the respondent 
participated in and conducted a conspiracy to procure 
for his client, Mrs. Freitas, a divorce upon trumped-up 
and non-existing grounds. The grounds charged in the 
libel were, in substance, extreme cruelty, consisting of 
physical violence and false accusations against the chas- 
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tity of the libellant. The difficulty with this specification 
against the respondent is that it is not supported by any 
evidence in the case and that its truth is expressly nega- 
tived by the evidence of the wife and of her daughter. 
Mrs. Freitas not only testified that it was her wish, 
formed before ever consulting the respondent, that the 
divorce should be procured upon the ground of cruelty 
and not upon the ground of adultery but also testified ex- 
pressly and most clearly that all of the allegations of the 
libel concerning cruelty were true, that on one occasion 
her husband had struck her a blow, that on many occa- 
sions she had suffered at his hands a course of conduct 
which she termed “impertinences” (as translated by the 
interpreter) and that the husband had on several occa- 
sions by the use of physical force put her out of the house, 
“thrown her out of the house,” “pushed her out of the 
house.” Such conduct as this clearly constitutes extreme 
cruelty. Mary Freitas, daughter of Mrs. Freitas, step- 
daughter of John Freitas and his accuser in the matter 
of the adultery, testified expressly that all that her 
mother told the respondent on the subject of extreme 
cruelty was true and that she herself had seen her step- 
father strike her mother and with force put her out of 
the house and throw her down the stairs. These two are 
the only witnesses who have testified on the subject of 
extreme cruelty,—except Freitas, who denied in this 
court all acts of violence and whose lack of credibility 
is dealt with below. My only finding on this subject can 
be and is that there was no false charge of extreme 
cruelty and that there was no conspiracy to falsely charge 
such cruelty. After a trial directly on the point the 
judge of the court of domestic relations found that there 
had been no collusion between Mrs. Freitas and her hus- 
band looking towards the securing of a divorce by Mrs. 
Freitas. 
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It may be added at this point that in divorce cases the 
reliance by a libellant, man or woman, and counsel upon 
the lesser of two or more truthful charges against the 
libellee is not a novel thing. It frequently happens that, 
along with a possible charge of improper sexual relations, 
the facts justify a charge of desertion or cruelty or fail- 
ure to provide and it often happens in such cases that 
the libellant and her attorney prefer not to mention the 
graver misconduct but to seek the divorce purely by rea- 
son of the commission of the lesser offense. Men of the 
highest standing at the bar have so chosen in the past and. 
their choice as well as that of their clients is commendable. 
Whenever the lesser reason of the two suffices and requires 
a dissolution of the marriage tie according to the laws of 
the land, why should the graver charge be published 
broadcast and contested in public? What public or pri- 
vate good would be attained thereby? None whatever. 

Again it is contended as a serious element of wrong- 
doing on the part of respondent, that in addition to con- 
spiring to present a false libel to the court he undertook 
and conspired to perform a marriage ceremony which 
would make Freitas and his stepdaughter man and wife 
before the girl should attain the age of fifteen. The evi- 
dence of the respondent on the one hand and of the prose- 
cution on the other hand is in direct conflict upon this 
point, the respondent denying that he ever entered into 
any such undertaking. Weighing the evidence of the wit- 
nesses, I believe the testimony of the respondent on this 
subject. He knew what the limits of age were which were 
prescribed by law in cases of marriage. I cannot believe 
that a man of his intelligence and ability and experience 
(he had served as agent to grant marriage licenses at one 
time in the past) could deliberately conspire to violate such 
a law as this,—and in a matter, too, of no materiality to 
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of doubtful ability to pay and who had paid only $6.00 
on account. But beyond that, the witnesses for the prose- 
cution in point of credibility have not impressed me favor- 
ably. The attitude and manner of Freitas on the stand 
were such as to indicate to me clearly that no reliance 
could be placed upon his testimony. He trembled most 
noticeably throughout the giving of all his testimony. A 
man of his age taking the stand with the sole purpose of 
telling the truth would have no cause for trembling. He 
is a man of mature age. Mr. Joseph Dias, interpreter in 
the courts for many years past, testified that at the re- 
hearing of the divorce case before Judge Desha, Freitas, 
who was seated in the court room next to the witness, 
said, “You son of a b—— TIl get you yet,” meaning the 
respondent who was then on the witness-stand. This 
Freitas denied while testifying before us. I believe the 
evidence of Mr. Dias. Freitas’ manner on the witness- 
stand indicated to my mind a spirit of hatred and vin- 
dictiveness and a willingness to testify falsely and I be- 
lieve that in many of his answers on material matters 
he perjured himself. I place no reliance upon his testi- 
mony. So also the attitude and manner of Mrs. Freitas 
on the stand did not impress me favorably. She is clearly 
of a very nervous, excitable temperament. Her story, as 
well as that of the girl, has evidently been told many 
times before officers of the government, before the attor- 
ney-general or his deputy, before Judge Desha, before in- 
ferior officers of the court of domestic relations, as well 
as finally before this court. The judge of the court of 
domestic relations, after a rehearing, judicially found 
that “the evidence given by the libellant in the original 
trial was at variance with that given by her at the re- 
hearing” and that the evidence given by her at the rehear- 
ing “refuted the evidence she gave” at the first trial 
“relative to the ground of extreme cruelty.” In other 
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words, the circuit judge found that she committed perjury 
in one of those proceedings. I cannot feel assured that 
she is not committing perjury now. 

It was Mrs. Freitas’ strong desire from the very be- 
ginning, formed by herself before she ever consulted the 
respondent, to secure a divorce and to have her husband 
marry his stepdaughter because, as she put it, the girl and 
the man seemed to care greatly for each other and because 
she did not want the girl disgraced. After Mrs. Freitas 
left her husband and refused to take her daughter with 
her, the daughter remained living in the same house with 
the stepfather in which all three had been living. The 
arrest of the girl, some time after the employment of 
the respondent as attorney, on the ground that she was 
living alone in the same house with her stepfather and 
probably in adultery with him, might have caused fear on 
the part of Mrs. Freitas that her program of a marriage 
of the daughter with the stepfather would be interfered 
with. There were consultations between her and her hus- 
band on the subject. She may have become suspicious 
that the respondent had caused the arrest of the girl or 
given information which led to her arrest. My own expe- 
rience as a practicing attorney has taught me most em- 
phatically that clients of the type of Freitas and his wife 
are often unduly suspicious of their attorneys and often 
misunderstand and misinterpret what their attorneys 
have said and make against them wholly unfounded accu- 
sations. Whatever her motives and however they arose, 
I cannot place any reliance upon her testimony to the 
effect that the respondent promised to perform the mar- 
riage ceremony on July 10, 1923, at 4 o’clock P.M. The 
respondent says that the little piece of paper which he 
handed to Freitas containing the words and figures “July 
10, 1923, 4 o’clock P. M.” was intended by him to be a 
memorandum of the time when Freitas could obtain from 
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him a certified copy of the decree of divorce and that it 
was given in answer to the request of Freitas for the “di- 
vorce papers.” Upon this point the testimony of Freitas 
is that the respondent had told him that he, Freitas, 
would be married on July 10 and that he, Freitas, was 
afraid he might not be able to remember the date of his 
own marriage and that therefore he had asked for a 
memorandum of it in writing. When I am asked to base 
a most serious judgment against this respondent upon 
testimony of this nature I can only say that I cannot do so. 

I bear in mind that all the time there must be hanging 
over the girl the thought that she is under the serious 
charge of having committed adultery with her stepfather. 
I bear in mind her natural desire to overcome that charge 
in the easiest way possible. It would not require a very 
great degree of imagination on her part to believe that if 
she tells a strong story against this respondent she may be 
more leniently dealt with by the authorities. Continued 
repetitions by her of this story and continued hearings by 
her of repetitions of the mother’s narratives and of the 
stepfather’s narratives on the same subject for months 
past may easily have created in her mind confusion as to 
the times when, the places where and the persons to 
whom this, that or the other statement of hers or of her 
mother’s was made. 

As opposed to the testimony of those three witnesses, 
susceptible of these and perhaps other weaknesses, is the 
testimony of the respondent. Thirteen members of the 
bar of this court, all men of high standing in this com- 
munity and who cannot be deemed capable of any mis- 
statements or exaggerations for the purpose of freeing the 
respondent, have testified unequivocally and with unanim- 
ity that the reputation of the respondent as a judge, as an 
attorney, and as a citizen is “of the very best,” “excellent” 
and “above reproach ;” that none of these have ever heard 
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any accusations or imputations against him in any capac- 
ity; that they have dealt with him as attorney in cases 
in which they were associated with him and in cases in 
which they were on opposite sides and that his dealings 
and conduct as an attorney were always exemplary. They 
have testified to practicing before him as magistrate, some 
in a few cases only, others with very great frequency, 
and all, whether they won or they lost, declared that his 
rulings and conduct have been characterized by fairness 
and legal ability. Evidence of this sort is admissible be- 
cause it may properly influence the court trying the re- 
spondent in its determination of the credibility to be 
attached to his testimony upon the main issues. It influ- 
ences me. I place reliance upon the testimony of the re- 
spondent. I do not believe that he ever promised or con- 
spired to marry Freitas and his stepdaughter before she 
became of the age of fifteen, which is the minimum age 
permitted by law for a woman to marry, or that he knew 
prior to June 15 when the girl was arrested and placed 
in the detention home that she was less than fifteen years 
of age or that he conspired or intended to defeat the law 
relating to punishment of Freitas for the alleged adultery. 

It is not shown by proof or contended that the re- 
spondent has habitually accepted employment in cases in 
other courts that would legally disqualify him from sit- 
ting, or render it advisable that he should not sit, on 
criminal cases arising out of the same or connected 
transactions. In the one transaction in question, whether 
he was disqualified or not, he has testified, and I believe 
him, that if a criminal prosecution had arisen in his 
court he would have asked the second magistrate to sit 
in his place. If the ‘magistrate had, after serving as coun- 
sel in the way that he did, proceeded to sit as magistrate 
in a criminal cause in which Freitas—or perhaps the girl 
—was accused of crime, the accusation against the re- 
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spondent would be of a more serious nature; but this did 
not occur. The law provides for the appointment of two 
magistrates. Judging from the per diem pay provided 
for the second magistrate, his sittings were, it is true, 
intended by the law-makers to be occasional and tempo- 
rary only and were not intended to permit the first magis- 
trate to so indulge in practice as to require the govern- 
ment to pay per diems to the second magistrate which 
would not otherwise be required. But the wrong involved 
in the respondent’s having this once caused this additional 
outlay to the government for the hearing, by the second 
magistrate instead of the first, of criminal proceedings 
against Freitas or the girl would not be a matter of any 
such degree of seriousness as to require or justify his 
removal from office. A simple caution or expression of 
disapproval, I am confident, would prevent a repetition 
of any such unnecessary outlay of money. 

Much was said during the trial to the effect that the 
information gained by the respondent on June 15 (the 
day on which the girl was taken to the detention home) 
that the girl for two weeks had been living in the same 
house with Freitas and that, therefore, it was altogether 
likely that the suspicions of Mrs. Freitas communicated 
to the respondent on June 4 that there had been improper 
relations between Freitas and the girl were well founded, 
was sufficient to imperatively require the respondent to 
then withdraw as counsel in the divorce case. I am en- 
tirely satisfied with the respondent’s answer to the ques- 
tion of one of the justices upon this point, to wit, that 
as to any criminal prosecution which might be insti- 
tuted after June 15 the respondent was no more disquali- 
fied after that date than he was before that date. I say 
this in view of my finding that there was no conspiracy 
to obtain a divorce upon false grounds and no undertak- 
ing by the respondent to perform the marriage ceremony 
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before the girl should become of legal age for the purpose 
or to thwart the criminal laws. 

The finding that on June 4 the respondent knew that 
there had been illicit intercourse between Freitas and the 
girl rests upon the testimony of Mrs. Freitas and that of 
the girl. Freitas, it is clear, gave no testimony on which 
that finding could be based. The wife herself testified re- 
peatedly in different forms in this court that what she 
said to the respondent was that she merely suspected the 
existence of these relations and that she had no proof of 
il,—adding that the respondent could ask the girl ques- 
tions on the subject. I regard the woman’s evidence as 
entirely corroborating that of the respondent on this 
point, to wit, that all he learned from her was that she 
suspected but did not know of these relations. Mrs. Frei- 
tas herself testified before us that she told the respondent 
that the girl had once refused to accompany the witness 
to the bank and had staid at home. She also testified in 
answer to questions by me that in her first consultation 
with the respondent she wanted to give way to the girl 
because the girl seemed to want Freitas and not because 
the witness believed improper relations had occurred. 
The girl’s evidence was to the effect that she informed 
the respondent not only that Dr. Gaspar had said that 
she was no longer a virgin but that it was true that im- 
proper relations had existed. But as I have already 
stated, I cannot place reliance upon the evidence of this 
girl or base upon her evidence alone the finding that it 
was Freitas who caused the loss of virginity or that she 
told this to the respondent. It is easily possible for this 
girl, after the variety of examinations which she has 
undergone, after the many statements that she has made 
to different persons including her mother and, doubtless, 
Freitas, with knowledge of the charge that hangs over 
her own head, and with the human instinct to shield her- 


536 SUPREME COURT OF HAWAII. 


Perry, J., dissenting. 


self as far as possible, to have either become confused 
as to the person to whom she made this, that or the other 
statement, or even to have deliberately misstated the facts. 
If the claims of the prosecution as to her actual relations 
with her stepfather are true, she cannot be regarded as a 
wholly innocent child, unversed in the ways of wicked- 
ness and crime. If those accusations are true, she was 
quite willing to deceive her own mother on the subject. 
She appears to be a bright, intelligent girl. It cannot be 
said that she followed her illicit course with Freitas with- 
out a realization of the grave wrong she was doing her 
own mother in supplanting her in the way that she did,— 
if she did do so. 

If reliance upon the evidence of Freitas is well founded, 
then the finding must be that there never has been any 
illicit intercourse between the girl and Freitas and the 
whole foundation of this case falls to the ground, for Frei- 
tas testified in the most positive terms, not in one “Yes” 
or one “No” but in repeated and elaborate statements, 
that he never had intercourse with the girl, that he tried 
io get rid of her when the mother left the home, and that 
he allowed the girl to remain only because the mother 
slapped her three times in the face and refused to let the 
girl go with her. If this evidence is true, there is abso- 
lutely no case against the respondent. If it is not true, 
Freitas deliberately perjured himself on the subject; and 
if he did, how can I place any reliance upon any of his 
other material evidence? I cannot do so. He likewise 
deliberately committed perjury when he said that he had 
never struck his wife or thrown her down the stairs. His 
attitude and manner at the time of so testifying, as well 
as other circumstances, indicate this to my mind. 

I find no cause for the removal of the respondent. The 
public good does not require it. On the contrary, I feel 
confident that the public good will continue to be well 
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served in the future as it has been in the past by his con- 
tinuance in office. That it has been so served in the past, 
the eloquent words of the many attorneys who testified 
amply show. 


THE BANK OF BISHOP & COMPANY, LIMITED, A 
CORPORATION, v. THE HAWAII SOAP COM- 
PANY, LIMITED, AND K. AKIRA. 


No. 1465. 


EXCEPTIONS FROM CIRCUIT COURT FOURTH CIRCUIT. 
Hon. H. L. Ross, JUDGE. 


ARGUED JUNE 27, 1923. DECIDED OCTOBER 5, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


COMMERCIAL Paper—evidence—prima facie showing of due execution of 
note. 


In an action upon a promissory note against a corporation as 
maker, there was no direct testimony that the person who pur- 
ported to sign the note as treasurer of the corporation on its 
behalf was in fact its duly elected treasurer or that as treasurer 
he had been authorized to sign the note. But there was evidence 
that the corporation had overdrawn its account with the plaintiff, 
a banking corporation; that the note sued on was given by the 
defendant and accepted by the plaintiff to offset the overdraft and 
that the amount of the note was credited by the plaintiff to the 
defendant’s overdrawn account. Held, that this evidence, wholly 
uncontradicted, was a sufficient prima facie showing that the 
person who purported to sign the note as treasurer was in fact 
the treasurer and was authorized to sign for the corporation, the 
maker. 


SamME—promissory note—release of endorser. 


In an action against the maker and an endorser of a promis- 
sory note, evidence offered by the endorser to prove a release of 
himself as endorser is admissible. 
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This is an action of assumpsit upon a note for $9000. 
The defendants are The Hawaii Soap Company, Limited, 
the maker, and K. Akira, an endorser. In obedience to the 
direction of the presiding judge, the jury rendered a ver- 
dict in favor of the plaintiff and against both defendants 
for the full amount of the principal of the note and for 
interest. The cause comes to this court upon exceptions. 

The note was signed as follows: “The Hawaii Soap 
Company, Limited, T. Ono, Treasurer.” A witness for the 
plaintiff testified to the genuineness of the signature of 
T. Ono; but it is contended in support of the exceptions 
that there was no evidence tending to show that T. Ono 
was the treasurer of The Hawaii Soap Company, Limited, 
or that, as treasurer, he had been authorized to sign the 
note. Evidence was unnecessary, of course, to show that 
The Hawaii Soap Company, Limited, was a corporation. 
The defendant filed an answer of general denial and did 
not plead any lack of corporate capacity on the part of 
this defendant or any lack of power to be sued. “The use 
of the word ‘limited’ naturally imports a corporation and 
renders further proof unnecessary.” Gonsalves & Com- 
pany, Limited, v. Watson, 16 Haw. 256, 257. See also 
Hawaii Mill Company, Limited, v. Andrade, 14 Haw. 500. 
The note teller of the bank testified that the note sued on 
had been delivered to him by “the makers,—by Mr. Akira 
acting for The Hawaii Soap Company” and that at the 
time of the delivery of the note the $9000 therein referred 
to was by the plaintiff “deposited to the credit of The 
Hawaii Soap Company, Limited”; that the note was made 
and dated on June 10, 1921; and that on June 10, 1921, 
“there were other notes of the company” (the defendant 
corporation ) “paid by check, causing an overdraft, and this 
note was taken to offset this overdraft.” There is evi- 
dence, in other words, to the effect that the defendant 
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corporation delivered to the plaintiff the promissory note 
in question as the note of the corporation and that upon 
the strength of the note the corporation was given and 
accepted the sum of $9000, being the loan mentioned in 
the note. This is a sufficient prima facie showing that 
T. Ono was in fact the treasurer of the corporation and 
that he was duly authorized by the corporation to sign as 
treasurer. No evidence was adduced by the corporation 
tending to show that it did not receive the loan or that 
T. Ono was unauthorized to sign the note. 

The defendant K. Akira offered at the trial to prove 
that after the delivery of the promissory note the plaintiff 
accepted two mortgages on certain property of the de- 
fendant corporation and that “one of the considerations 
for the execution of the mortgages was an extension of 
time for the payment of the promissory note” by the cor- 
poration for one year and that this extension of time was 
without the consent of the endorsers and without any 
reservation by the plaintiff of its right of recourse against 
them; and also made a separate offer to prove that subse- 
quent to the delivery of the note, “as a consideration for 
the execution of these mortgages the endorsers upon the 
promissory note * * * were released and discharged from 
all further or future liability.” 

Whether the two mortgages, which were marked as 
exhibits for identification and were made a part of the 
record now before us, of themselves constituted an exten- 
sion of time by the payee in favor of the maker need not 
be now determined. It is sufficient to say that the offer 
as noted in the record was broader and was an offer to 
prove an express release and discharge of the endorsers 
as a consideration for the execution and delivery of the 
mortgages and also to prove an express agreement by the 
bank that the time for the payment of the note should be 
extended, and this without the consent of the endorsers. 
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The defendant K. Akira while on the witness-stand was 
asked by his attorney whether or not, when the two mort- 
gages were delivered to the plaintiff, any such agreement 
of extension of time was made and was not permitted to 
answer the question. Under the Negotiable Instruments 
Act (R. L., Sec. 3570) an endorser is discharged “by any 
agreement binding upon the holder to extend the time of 
payment, or to postpone the holder’s right to enforce the 
instrument, unless made with the assent of the party 
secondarily liable, or unless the right of recourse against 
such party is expressly reserved.” The defendant Akira 
was entitled to an opportunity to prove a release, either 
express or indirect, of himself as an endorser and there- 
fore this evidence was erroneously excluded. 

The remaining exceptions need not be considered. The 
verdict against the maker of the note will stand; as 
against the endorser the verdict is set aside and a new 
trial is granted. 

W. H. Smith (also on the briefs) for plaintiff. 
F. Patterson (also on the briefs) for defendants, 


DISSENTING OPINION OF PETERS, C. J. 


I respectfully dissent from so much of the foregoing 
opinion as holds that the plaintiff made out a prima facie 
case of execution by the Hawaii Soap Company, Limited, 
of the note sued upon. The defendant filed a general 
denial which put in issue all the material allegations of 
the complaint. One of the material allegations of the 
plaintiff’s complaint was that the defendant, Hawaii Soap 
Company, Limited, made, executed and delivered the note 
in question. There is not a scintilla of evidence going to 
show that T. Ono upon the date of the execution of the 
note or at any other time was the treasurer of the Hawaii 
Soap Company, Limited, or that he was expressly author- 
ized to affix the signature of the company to the note. 
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This is admitted by the plaintiff. The majority opinion 
apparently proceeds upon the theory that T. Ono, a stran- 
ger, was impliedly authorized by the company to: affix 
its signature to the note by reason of acts and conduct 
on the part of the latter estopping it from denying its 
signature or by reason of the ratification of the note after 
its execution. 

I fail to discern in the evidence any acts or conduct 
on the part of the Hawaii Soap Company, Limited, con- 
stituting legal estoppet. There is no evidence that the 
company held out T. Ono as the treasurer of the company 
or that it directly or indirectly authorized the execution 
or delivery of the note. 

The majority opinion states that the evidence is that 
it was delivered to the “payee by the maker by Mr. Akira 
acting for the Hawaii Soap Company.” It is true that 
Mr. Dias the teller of the payee bank testified on cross- 
examination that the note wag delivered to him by the 
“makers” but immediately upon a repetition of the ques- 
tion he corrected his statement and said that it was deliv- 
ered to the bank by Akira. Akira was an indorser and 
not a maker. The evidence of Mr. Dias is as follows: 
“Q Who delivered the note to you? A The makers. 
Q Did Muraki deliver that note to you personally? 
A He did not. It was delivered by Mr. Akira acting for 
the Hawaii Soap Company.” This evidence certainly does 
not admit of a finding that the note was delivered by the 
“makers” nor does it admit of a conclusion of law that 
Akira was the agent of the soap company acting within 
the scope of his authority. If Mr. Dias’ statement that 
Akira was “acting for the soap company” was a statement 
of fact it was a mere conclusion or inference arrived at by 
the witness from other facts and hence incompetent. The 
facts themselves upon which the conclusion of the witness 
was predicated should have been shown. (17 Cyc., title 
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“Evidence,” p. 209, par. E.) Moreover, the facts upon 
which the witness came to this conclusion or inference 
may have been predicated upon the facts themselves inad- 
missible in evidence. He may have come to this conclu- 
sion from statements of Akira and in the absence of evi- 
dence aliunde of an existing agency between Akira and 
the Hawaii Soap Company, Limited. Akira’s declarations 
of agency would have been inadmissible. (Horwitz’ Jones 
on Evidence, p. 255.) If Dias’ statement was a conclu- 
sion of law it obviously was incompetent. 

Moreover, the conclusion of the witness Dias that 
Akira, the indorser, was acting for the Hawaii Soap Com- 
pany, Limited, did not result from anything that the de- 
fendant company said or did or omitted to say or do. So 
far as the record discloses Akira may have been acting 
for the Hawaii Soap Company, Limited, without its 
knowledge or consent. The evidence is that he was acting 
for the soap company, not that he was acting for it with 
its consent. The contract of principal and agent does not 
arise from the unauthorized acts of an agent. “It is a 
fundamental principle that agency can exist only by the 
will of the principal, and with the consent of the agent. 
Ii is therefore essential to the formation of the relation 
that the principal shall in some manner, either expressly 
or by implication from conduct for which he is respon- 
sible, appoint the agent, and that the agent shall in some 
way accept the appointment.” 31 Cyc., title “Principal 
and Agent,” 1215. 

This evidence of Dias is consistent with an unauthor- 
ized act. 

If the majority opinion is based upon the theory of 
ratification, that is, the ratification of the act of the stran- 
ger T. Ono in affixing the company’s name or the ratifica- 
tion of the indorser Akira assuming to act as its agent, 
here similarly the evidence fails to support any finding to 
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that effect. The majority opinion states, “There is evi- 
dence * * * to the effect that * * * the corporation was 
given and accepted the sum of $9000 * * *.” The evidence 
in this regard is that of the same witness Dias who testi- 
fied upon cross-examination as follows: “Q You don’t 
know whether the Hawaii Soap Company got this $9000 
or not do you? A They did get it. Q How do you know? 
A It was credited to their account. Q Who by? A By 
the bank of Bishop & Company. Q You don’t know as a 
matter of fact personally yourself that they got $9000 
except by the books? A I do know. Q Do you know in 
any other way except by the books? Is that the reason 
why you know? A Yes.” This evidence simply amounts 
to the statement that $9000 was credited to the Hawaii 
Soap Company, Limited, on the books of the bank. But 
whether the company ever enjoyed this credit or drew 
against it the record is absolutely silent. There was no 
showing that the soap company solicited credit or that 
credit was extended to it by the bank at the company’s 
instance or request. The mere proof that the considera- 
tion of the note was placed to the company’s credit at the 
bank is no proof that the company enjoyed that credit, 
much less that it received it. All the evidence adduced by 
the plaintiff is consistent with the unauthorized acts of 
strangers without the prior or subsequent knowledge or 
consent of the soap company, either express or implied. 

Nor is it a question of whether or not the defendant 
soap company introduced any evidence. It was entitled 
to repose secure upon its plea of general issue and de- 
mand of the plaintiff that it prove all the necessary and 
material allegations of its complaint. 

I fail to see wherein either upon estoppel or ratifica- 
tion the plaintiff showed any implied authority on the 
part of T. Ono to sign the name of the Hawaii Soap Com- 
pany, Limited, to the note or any acts or conduct on the 
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part of the soap company ratifying the acts of T. Ono or 
Akira. Under the circumstances the plaintiff wholly 
failed to prove the execution of the note by the Hawaii 
Soap Company, Limited, and the latter’s motion for non- 
suit should have been granted. 


LILLY HEWAHEWA v. SOLOMON K. LALAKEA. 
No. 1447. 


Error To CIRCUIT Court FOURTH CIRCUIT. 
Hon. J. W. THOMPSON, JUDGE. 


ARGUED JUNE 15, 1923. DECIDED OCTOBER 15, 1923. 


PETERS, C. J., LINDSAY, J., AND CIRCUIT JUDGE ANDRADE 
IN PLACE OF PERRY, J., DISQUALIFIED. 


APPEAL AND ErroR—review—question of fact—findings. 


The decision of the circuit judge jury waived will not be set 
aside on appeal where there is evidence to support it. 


SamME—review as depending on mode of review. 


Upon writ of error this court is prohibited under the provisions 
of section 2523, R. L. 1915, as amended by Act 44, S. L, 1919, from 
reversing any finding depending upon the credibility of witnesses 
or the weight of evidence and assignments of error to findings of 
fact will not be disturbed if sustained by evidence more than a 
scintilla. 


Dreps—requisites and validity—ezxecution—signature. 

It is not essential to the validity of a deed that the grantor 
should actually affix his signature thereto with his own hand 
unassisted but the deed will be binding upon him if he affixes his 
signature while another at his request guides his hand in so 
doing. 


APPEAL AND Error—revicw—harmless error—jindings of fact. 


Where the judgment is supported by proper findings it is not 
vitiated by findings on immaterial points; such findings may be 
treated as surplusage. 
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Deeps—requisites and validity—delivery—sufficiency. 


Where the court found as facts a manual delivery coupled with 
the intent in the grantor to part with all dominion and control 
over the deed and to make the same effective as a present con- 
veyance of the premises subject thereto there has been a suff- 
cient delivery of the deed. 

SaME—same—same—same. 


Where a deed contains a reservation of a life estate in the 
grantor such fact raises a strong presumption that it was intended 
that the title should vest in the remainderman. 


JUDGMENTS—conclusive of adjudication—cotenants. 


The burden of proving a former adjudication is on the party 
setting it up. 


Same—same—same. 


Tenants in common do not claim through or under each other 
and therefore there is no privity between them that a judgment 
for or against one of them affecting the land will bind or redound 
to the benefit of the other. 


OPINION OF THE COURT BY PETERS, C. J. 


This is an action at law to quiet plaintiff’s title to an 
undivided one-seventh interest in fee in and to the en- 
tirety of or undivided moieties in twenty-five pieces of 
real property enumerated in the schedule attached to the 
complaint. 

Both parties claim through a common source of title— 
their father T. K. Lalakea who died May 7, 1915, intestate 
—the plaintiff as one of his heirs at law, the defendant 
as grantee in a deed of the premises in question alleged 
to have been executed and delivered by his father to him 
on March 6, 1915. 

The heirship of plaintiff and the quantum of interest 
claimed by her provided the intestate died seized of the 
premises in question are conceded by the defendant. The 
plaintiff claimed that the deed to the defendant was 
never executed and/or delivered to him by the intestate, 
in short that it was a forgery, and even if valid was testa- 


mentary in character, that is, a will and not a deed. 
35 
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The cause was tried jury waived in the fourth circuit 
court, the Honorable James W. Thompson of the third 
circuit substituting for the Honorable Homer L. Ross, 
judge of the former court, disqualified. 

The issues were confined to those of execution and 
delivery of the deed under which defendant claims. 

Upon the opening of the trial the parties filed the 
following stipulation of facts: 

“1, That T. K. Lalakea in his lifetime was seized of 
the property described in the plaintiff’s declaration ; 

“2. That the said T. K. Lalakea departed this life 
May 7, 1915, intestate, leaving as his heirs at law the fol- 
lowing named persons: 


Solomon K. Lalakea, a son, 
2 Lilly Hewahewa, a daughter, 
3 Jennie K. Aona, a daughter, 
4 Hannah Makainai, a daughter, 
5 George Lalakea, a son, 


6 Jack Kawaha, 
Kamaunu Kawaha, 
alias Kanamu Kawaha, 
Kauoho Keaulani Kawaha, 
Maemae Kawaha, 

7 Lily Rose Hewahewa, 


Children of a de- 
ceased daughter, 


alias Lily Aiau, Children of a de- 
Thomas Aona, ceased daughter, 
alias Thomas Aiau, 

8 Maria Lalakea, a daughter; 


“3. That after the decease of the said T. K. Lalakea 
and before the commencement of this action the said 
Maria Lalakea departed this life intestate, leaving the per- 
sons named above, except herself, as her heirs at law; 

“4, That if the defendant shall offer evidence of a 
purported deed alleged to have been executed by T. K. 
Lalakea to Solomon K. Lalakea, defendant herein, March 
6, 1915, and if such evidence shall be accepted by the court, 
then it is agreed that section marked 8 of the description 
of the various parcels of property therein shall be consid- 
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ered by the court as intended by the said T. K. Lalakea to 
convey the one-half interest in the property described in 
section 26 of plaintiff’s declaration, if the said T. K. Lala- 
kea by said instrument conveyed any property whatsoever ; 

“3, That the declaration shall be amended by strik- 
ing out section 8 of the schedule describing the property.” 

Thereupon plaintiff rested. The defendant having in- 
troduced in evidence the deed to him of March 6, 1915, 
rested. Thereafter both parties offered evidence for and 
against the execution and delivery of the deed in question. 

The court rendered a decision holding in effect that 
the deed to Solomon K. Lalakea was duly executed and 
delivered to him by his father, T. K. Lalakea, and ordered 
judgment accordingly for the defendant. The plaintiff 
prosecuted error. 

The trial court’s decision with inclusive parentheses 
indicating the findings of fact complained of and the 
number of the corresponding assignment of error is as 
follows: 

“This cause came on to be heard on January the 16th, 
1922, and the hearing continued from day to day until 
completed. No jury was demanded, hence the hearing 
was by the court. Certain witnesses were sworn regularly 
and heard—certain documents were submitted, and after 
a full and complete hearing the court took the matter 
under advisement. After the court had waited for more 
than one and a half months for briefs and none were filed, 
the court undertook to pass upon the law and the facts 
involved without the aid of such briefs. 

“The plaintiff claims a one-seventh undivided inter- 
est in all the property set out in the bill of complaint, 
and asks the court to so adjudge and decree. 

“Tt is agreed and stipulated by both parties to the 
cause, that this property, as set out, was formerly the 
property of T. K. Lalakea, and that the said T. K. La- 
lakea was the father of both plaintiff and defendant, and 
that if the plaintiff was entitled to any part of the prop- 
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erty set out she would be entitled to a one-seventh part— 
and that the said T. K. Lalakea died May 7th, 1915. 

“Certain alleged deeds—the deeds to the tracts of land 
set out in the bill of complaint, were presented for the 
consideration of the court. 

“It appears to the court, from all the evidence, that as 
many as five deeds were prepared by Mr. O. T. Shipman, 
an attorney at law, at the request of the said T. K. Lala- 
kea, and were delivered to the said T. K. Lalakea, in 
blank, however, at the home, and to the person of the said 
T. K. Lalakea, he being at that time not able physically 
to leave his house, said deeds undertaking to convey all 
of his real estate to his several children individually. 

(“It further appears that the said T. K. Lalakea was 
a county official at that time and”) (Assignment No. 3) 
“that he had instructed Mr. O. T. Shipman to draw said 
deeds—(that he wanted to dispose of his property—that 
he feared his deputy was involved, but that he himself 
was responsible for the funds of his office and that he 
wanted to save his property if anything happened”) 
(Assignment No. 3 continued) “or words to that effect.” 

(“It appears from the deeds themselves that on March 
6th, 1915, the said T. K. Lalakea did sign the said deeds, 
in the presence of Solomon K. Lalakea and one Nama- 
hoe.”) (Assignment No. 4) (“These deeds were presented 
in evidence and the said Solomon K. Lalakea and Nama- 
hoe appeared as witnesses and identified their own signa- 
tures as witnesses to the signature of T. K. Lalakea.’’) 
(Assignment No. 5) 

(“The said T. K. Lalakea signed several of the deeds 
at the same time, conveying certain other pieces of prop- 
erty to his other children.”) (Assignment No. 6) (“At 
that time he was so weak and physically impoverished 
that his hand had to be held and guided so that he could 
write at all.”) (Assignment No. 7) 

(“All the deeds were actually delivered to the de- 
fendant, Solomon K. Lalakea, and held by him until after 
the death of the old gentleman.”) (Assignment No. 8) 

“The said T. K. Lalakea died on the 7th day of May, 
1915. (He was never physically able to leave the house, 
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scarcely able to sit up at all, between the times of signing 
said deed and the day of his death.)” (Assignment No. 
9) 

(“Among the list of deeds made and signed and de- 
livered as above set out was one to the plaintiff conveying 
the property in question.”) (Assignment No. 10) 

(“On the 8th day of May, 1915, Solomon K. Lalakea 
with the other heirs, and witnesses, appeared in court be- 
fore his Honor Charles F. Parsons, then judge of this 
court, and did perfect by process of court, as provided by 
the Revised Statutes of the Territory of Hawaii, all of 
the aforesaid deeds”) (Assignment No. 11) and (“each 
heir, the plaintiff and defendant alike, accepted their 
deeds, and have enjoyed ever since the benefits growing 
out of said conveyances.”) (Assignment No. 12) 

(“From the above statement of facts the court is un- 
able to see that any fraud was committed by the de- 
fendant. There is nothing in the court’s mind other than 
to give full credit to the testimony, to the evidence, given 
by Solomon K. Lalakea and Namahoe with reference to 
the signature of T. K. Lalakea as testified to by them.’’) 
(Assignment No. 13) 

(“The court is without authority to imagine that a 
fraud was committed.”) (Assignment No. 14) 

(“In order to establish fraud, something more than a 
few suspicious circumstances must be shown. All of the 
so-called suspicious circumstances were reasonably ex- 
plained without doing violence to any legal presump- 
tions.”) (Assignment No. 15) 

“Courts cannot go out hunting for suspicions and 
build thereon structures and call them frauds. Courts are 
looking for facts as presented by testimony. Every wit- 
ness is presumed to speak the truth and the court must 
give full credence unless something appears to the con- 
trary of a more substantial nature than a slightly suspi- 
cious act. (Here, we have the testimony of two witnesses 
as to the signature of T. K. Lalakea to the deeds, and no 
testimony to the contrary,—only a few suspicious steps 
that lose much of their misgiving under explanation. 
The court, is, therefore, of the opinion that no fraud was 
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shown, and, consequently, none committed.)” (Assign- 
ment No. 16) 

(“About all the evidence on the question of delivery 
is the testimony of Solomon himself, and that was after 
the deeds were signed by his father. A rubber band was 
placed around all the deeds collectively and they were 
handed to him with instructions to keep them. He did 
keep them and he had them, according to all of the testi- 
mony, continuously till after the death of the old gentle- 
man.”) (Assignment No. 17) (“The court is, therefore, 
bound to accept the testimony, as presented, and conclude 
that the deed in question was legally delivered by the 
said T. K. Lalakea to the defendant, Solomon K. Lala- 
kea, in full satisfaction and contemplation of the laws 
of this Territory, and for the purposes as set out in the 
deed itself.”) (Assignment No. 18) 

(“It is quite clear to the mind of the court that the 
old gentleman, as he said, wanted to dispose of his prop- 
erty before he died—”) (Assignment No. 19) (“that he 
did not want his estate subjected to any shortage that his 
deputy in office might involve him in.”) (Assignment 
No. 20) 

(“The court is of the further opinion that the said 
T. K. Lalakea at the time of signing said deeds wanted to 
convey without reservation the title of various pieces of 
real estate to his various children, the lands in question 
to the defendant included,—and that he thought he was 
so conveying.”) (Assignment No. 21) (“He tried to 
write his name to said deeds and found he could not— 
realizing his condition and not wanting to be further 
troubled with the matter he then gave Solomon K. Lalakea 
instructions, in the presence of Namahoe, what to do 
with them, and then and there delivered the said deeds 
to the defendant.”) (Assignment No. 22) (“The court, 
is, therefore, of the opinion that the deed in question is 
not testamentary—is not a will but a deed.”) (Agsign- 
ment No. 23) 

(“The court having considered and passed upon singly 
every material point raised in the cause, is of the opinion 
that the plaintiff has not made out a case under the law, 
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pleadings and testimony by a preponderance of evidence.” ) 
(Assignment No. 24) 

(“Let judgment be entered in favor of the defendant 
and against the plaintiff, dismissing the action.”) (As- 
signinent No, 25) 

The findings of fact contained in the foregoing opinion, 
except as hereinafter qualified, we find to be sustained 
by the evidence. 

There are but four questions involved upon this ap- 
peal under which the assignments of error naturally 
group themselves. 

First. Did T. K. Lalakea execute the alleged deed 
of March 6, 1915, under which the defendant claims? in- 
volving assignments of error numbers 3, 19, 20, 7, 9 and 
a portion of number 22 to the findings of fact of the trial 
court as to the general surrounding circumstances and the 
physical condition of the deceased at and immediately 
prior to the time of the alleged execution; assignments 
numbers 4, 5, 6 and 10 to the findings of fact that the 
deceased signed said deed and deeds to his other children 
at the same time; assignments numbers 13, 14, 15 and 
16 to the findings upon the absence of fraud by the de- 
fendant in respect to such signature of the deceased and 
finally assignment number 1 to the court’s conclusion of 
law that T. K. Lalakea executed said alleged deed. 

Second. Did T. K. Lalakea deliver said alleged deed 
of March 6, 1915, to the defendant? involving assignment 
of error number 17 to the court’s finding of what it con- 
sidered to be the controlling evidence in the case and with 
assignment number 8 and a portion of assignment number 
10 to the finding of fact that T. K. Lalakea manually de- 
livered said alleged deed to the defendant, that portion of 
assignment number 22 which refers to delivery, assign- 
ment number 11 to the court’s finding upon the question 
of acknowledgment, number 12 upon the acceptance by the 
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other children of the deceased of deeds executed to them 
at the same time as that executed to the defendant and 
finally assignments numbers 2 and 18 to the conclusion 
of law by the trial court that the said T. K. Lalakea de- 
livered said alleged deed to the defendant. 

Third. Is the said alleged conveyance to the defendant 
of March 6, 1915, a will or deed? involving assignment 
number 21 to the finding of fact that the grantor intended 
to convey absolutely all his property to his children includ- 
ing the property in question to the defendant and assign- 
ment number 23 to the conclusion of law that the docu- 
ment was a deed and not a will. 

Fourth. Was the trial court bound by its judgment in 
favor of plaintiff in the case of Jessie Makainai v. Solo- 
mon Lalakea, an action of ejectment brought by plaintiff 
against the same defendant in this case for her interest, 
similarly as this plaintiff, as heir at law of the said T. K. 
Lalakea in the same land described in the complaint? in- 
volving assignment of error number 26. 

Assignments numbers 24 and 25 are general assign- 
ments and depending as they do upon the disposition of 
the other assignments will not be considered inde- 
pendently. 

The questions necessary to our decision and the assign- 
ments of error respectively involved thereunder will be 
considered in the order named. 

1. Did T. K. Lalakea execute the alleged deed under 
which the defendant claims? 

Both upon argument and in her brief plaintiff in error 
apparently assumed that this appeal contemplated a re- 
view de novo of the facts and it may not be amiss at this 
time to again note the effect of the decision of a circuit 
court jury waived. Prior to Act 117, S. L. 1909, amend- 
ing section 1747, R. L. 1905, it was customary, with but 
few exceptions, for circuit judges rendering their decisions 
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in term cases tried jury waived to merely state in whose 
favor the issues of fact and law were determined upon 
which judgment was entered accordingly by the clerk. By 
an unbroken line of decisions from Briggs v. Briggs, 4 
Haw. 448, decided in 1882, to the case of McCandless v. 
Honolulu Plantation Co., 19 Haw. 239, decided in Novem- 
ber, 1908, this court has uniformly refused to set aside the 
decision of a circuit judge, jury waived, where there was 
evidence to support it. Upon and since the amendment 
(Act 117, S. L. 1909) circuit courts pursuant thereto have 
included in their decisions their “reasons” therefor in the 
nature of findings of fact and conclusions of law and this 
court consonant with its earlier decisions has consistently 
accorded similar respect to the findings of fact contained 
therein when sustained by the evidence. Paris v. Ku- 
haupio, 19 Haw. 657; Miller v. Charman, 20 Haw. 165; 
Hau v. Palolo Land Co., 20 Haw. 172; Nahaolelua v. 
Heen, 20 Haw. 613; Schoening & Co. v. Miner, 22 Haw. 
196; Akatsuka v. McKay, 24 Haw. 600; Whitford v. Ka- 
hananui, 24 Haw. 667; Moses v. Nobriga, 25 Haw. 483. 
Hence where the evidence is conflicting findings which 
have for their support evidence more than a mere scintilla, 
that is, evidence of a character sufficiently substantial as 
to warrant the court as trier of the facts, in view of all 
the circumstances of the case, in finding from it the fact to 
establish which the evidence was introduced (Holstein v. 
Benedict, 22 Haw. 441), will not be disturbed. This con- 
flict necessarily involves the credibility of witnesses, with 
which this court has no concern. Nor upon the exception 
to the decision is the preponderance of evidence a subject 
of review. 

Moreover, upon writ of error—the method of review 
employed upon this appeal—the statute (Sec. 2523, R. L. 
1915, as amended by Act 44, S. L. 1919,) specifically pro- 
vides that there shall be no reversal of any finding de- 
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pending upon the credibility of witnesses or the weight of 
evidence. The effect of this is to resolve the alleged errors 
assigned to findings of fact into the simple question of 
whether the findings complained of are sustained by evi- 
dence more than a scintilla. -Hang Fook v. Republic of 
Hawaii, 9 Haw. 593; Vierra v. Hackfeld, 8 Haw. 436; 
Pahukula v. Maguire, 9 Haw. 630; Akatsuka yv. McKay, 
supra; In re Title of Kioloku, 25 Haw. 357; Territory v. 
Fay, 26 Haw. 382. If the findings of fact are sustained 
by evidence they must be approved and if approved the 
next step logically is to determine whether upon these 
findings of fact the court came to correct conclusions of 
law. The several assignments will hence be taken up in 
the order hereinbefore indicated, considering first those 
which involve purely findings of fact followed by a con- 
sideration of those findings which involve conclusions of 
law thereon. 

Assignments of error numbers 3, 19 and 20 attack the 
findings of the court as to the motives which actuated the 
deceased in making the deeds in question. 

It appears from the evidence that T. K. Lalakea was 
a native of the Islands, born on Hawaii, and at the time 
of his death about seventy years of age. His family consist- 
ed of a wife and eight children—two sons and six daugh- 
ters—two of the latter predeceasing the intestate, leaving 
children surviving. His wife died in August, 1914. The 
defendant was the oldest child, being twenty-nine years 
of age at the time of his father’s death. The other son 
was the fourth in age. The daughters who survived him 
were all married except the youngest child who died intes- 
tate shortly after her father. The deceased was engaged 
during his lifetime in buying and selling real estate. He 
started in with nothing and prior to the disposition of his 
property in March, 1915, was worth in real estate in 
excess of $100,000. He had been treasurer of the County 


HEWAHEWA v. LALAKEA, 27 Haw. 544. 


Opinion of the Court. 


5 


ot 
or 


of Hawaii. O. T. Shipman, an attorney at law, an old 
friend and legal adviser of the deceased for some four 
years prior to his death, prepared and delivered to the de- 
ceased in December, 1914, at the latter’s request, drafts 
of six deeds purporting to convey all his real estate to his 
children, including the deed to his son, the defendant, 
which conveyed to the latter the bulk of his property. Mr. 
Shipman, called as a witness for the plaintiff, explained 
the circumstances of the preparation of these deeds as 
follows: (The questions and answers as propounded to 
this witness as well as to the witnesses whose evidence 
will be hereafter referred to are not quoted in full. A 
narrative form in the first person is employed, the exact 
language of the witnesses being observed as far as it is 
possible.) I recollect in March, 1915, when I drew up 
some instruments for Mr. Lalakea—there were six—I 
had several conversations with him at that time—the con- 
versation was in reference to the disposition of his prop- 
erty,—a case which was pending in which he was con- 
nected through his office as county treasurer, and that 
was all brought out during the conversation—the pending 
action I have in mind was a suit brought, I think, by The 
First Bank of Hilo involving Mr. Lalakea in his capacity 
as county treasurer—I could not give you the title of the 
case,—he was interested in it as one of the defendants, he 
and Charley McGuire—there had been several consulta- 
tions prior to the time in December when I finally de- 
livered the draft of the acknowledgments—it had been 
pending for several months—as a result of these conver- 
sations I drafted a half dozen deeds,—the matter had 
been going on for months prior to the month of December 
when I delivered these documents to Mr. Lalakea—I was 
trying to devise some way of disposing of his property 
and I tried on several occasions to put them in shape the 
way I understood he wanted them and it would be some- 
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thing else and finally I hadn’t the patience to continue 
any longer and drafted these and gave them as you find 
them—he prepared the schedule of twenty-five pieces of 
property found in his deed to the defendant, at least 
most of them, although I may have picked out one or two, 
but most of them were given to me by him. 

This decision of T. K. Lalakea to dispose of his prop- 
erty inter vivos was indicated first after the death of his 
wife, her demise, no doubt, having impressed him with 
the uncertainty of life, especially at his age. Both his 
daughter Mrs. Aona, a witness called for the defendant, 
and the defendant himself referred in detail to a family 
gathering the day after the mother’s death where each 
member of the family except the son George was present 
and was consulted by the father as to his or her prefer- 
ence for any specific piece of real property which he then 
owned. 

Assignments of error numbers 7, 9 and that portion of 
number 22 which refers to the execution of the alleged 
deed to the defendant challenge the findings of the court 
as to the physical condition of the grantor at the time of 
the execution of the deed in question and thereafter until 
his death. 

Mr. Shipman, the witness heretofore referred to, testi- 
fied: Of course he had been in failing health for some 
time—I think he was seventy years old or more, at least 
seventy. 

The plaintiff whose intimate observations are confined 
to the two weeks that she resided in her father’s home 
prior to her father’s death, although she previously called 
at the home almost daily, testified: My sister Hannah 
(Mrs. Makainai) prior to February, 1915, wrote to the 
defendant, who was then working in the Honolulu post 
office, to come home on account of the poor health of my 
father. 
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The family was evidently exercised over the old gentle- 
man’s health and feared to alarm him about his condition, 
for the same witness testified: Hannah wrote him (refer- 
ring to the defendant) to come home on account of the 
poor health of my father—my father didn’t request her 
to write—it was her own volition that she wrote the letter 
to Solomon to come home—we talked it over between us 
on account of my father’s bad health that she would send 
for him and after she wrote the letter to have him come 
up—we did this because he was sick—we wanted him to 
come up and see the condition which father was in—our 
father was sick and I and Mrs. Makainai thought it best 
to have Solomon come up and attend to the business so 
as to relieve him of the necessity of doing business—after 
Solomon came back he took charge of father’s business— 
my father had trouble with his foot—one sore foot—he 
had to be lifted out of bed and put in a chair—on the 
day he died we lifted him up. 

Mrs. Makainai’s husband called as a witness for the 
plaintiff testified: He was getting a little weaker from 
time to time until his death—the reason that Solomon 
came home was my wife told me to write to him to come 
back because my wife wanted someone to be with the 
old man all the time,—wanted him to take care of the 
old man,—to be with the old man all the time—during 
the month of March Solomon was attending “to the 
business of the old man” also in February, from the first 
of February up to the time that the father died, he was 
with the old man all the time. 

The letter referred to by Mrs. Hewahewa, Mrs. Makai- 
nai and the lJatter’s husband evidently miscarried. The 
defendant testified that he never received it. 

Solomon Lalakea, the defendant, testifying as to his 
father’s condition during this period, said: I learned 
of the condition of my father’s health in January, 1915, 
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when I received a letter from him—I arrived here on the 
2d day of February, at least during the first week of Feb- 
ruary—lI returned to my father’s home because my father 
wrote me to come home because he could not attend to 
his business very well and I was the only son competent 
to help him work in his business—I had seen him previ- 
ously in August, 1914, at the time my mother died— 
there was a big difference between the condition of his 
health then and when I returned in February—he could 
go about and do his business as usual in August but he 
couldn’t in February—during the first week in February 
I went around with him once and during the second week 
I went with him to Waiakea in an automobile—when I 
came back I started right in to attend to my father’s 
business collecting rents and such. On the 6th of March 
he was sick—sore in the legs—it commenced with a blis- 
ter and he got a knife and cut his foot—indigestion 
troubled him—as to walking the condition of his legs was 
such that we had to hold him sometimes—that commenced 
during the last week of February,—-around there—there 
was a big difference between his condition in March com- 
pared with the time that I came home in February—he 
had a sore foot, it was swollen up—he could not walk— 
he just could drag along a little bit with a crutch and we 
had to hold him most of the time—sometimes he would sit 
on the chair but we had to hold him—he never moved 
about the house without assistance when he got the sore 
foot—that was because he could not step on his sore foot 
-—he had to go around with a crutch—my sister and I and 
sometimes Mrs. Hewahewa would come in town and look 
after him—someone was with him all of the time—he 
could not be left alone. 

The condition of health of the deceased after March 6, 
however, was only material so far as it reflected his 
condition on that day. His condition of health on March 
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6 was an issue and hence a finding upon that issue would 
be a “reason” for the court’s decision within the meaning 
of Section 2380, R. L. 1915. His condition after March 6 
was not an issue to the extent of requiring a finding 
thereon by the trial court. 

Obviously the physical condition of the deceased on 
March 6, 1915, was such as to require assistance in writ- 
ing. Moreover, he requested assistance as testified to by 
his son Solomon and the witness Namahoe, whose evi- 
dence is detailed in the consideration of the next succeed- 
ing assignments of error. 

Assignments numbers 4, 5 and 6 concern the findings 
of fact of the trial court that T. K. Lalakea manually 
signed the deeds drafted by Mr. Shipman, including the 
alleged deed to the defendant, in the presence of the de- 
fendant Solomon K. Lalakea and Namahoe. 

The only eye-witnesseg to the execution of the deed 
in question were Solomon and Namahoe, an old friend of 
the decedent. 

The defendant testified: On the 6th of March my 
father told me to get Namahoe to come to the house—I 
went out to look for Namahoe—this was some time before 
lunch—when I went out to look for Namahoe I think my 
sister Mrs. Makainai was attending my father—I found 
Mr. Namahoe, who is employed by the county as fish 
inspector, at the Aloha market—I returned to the house 
alone—when I came back my father told me to get these 
papers,—the deeds—they were lying in my father’s 
bureau which was in his bed-room, held together by a rub- 
ber band—I got those papers and handed them to my 
father and he unfolded them so that when Namahoe got 
to the house the papers were already opened—my father 
then told me that Mr. Shipman had prepared those deeds 
—this was the first knowledge I had of them further than 
that I saw them in my father’s bureau—my father told 
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Namahoe that he wanted him to be a witness to this deed 
—my father was sitting on the rocking-chair at the head 
of the table, Namahoe on the Hamakua end sitting down— 
my father first made an attempt to sign the papers with- 
out my help—the signature “T. K. Lalakea” written in 
pen and ink before the word “Seal” at the end of exhibit 
“A” (the deed to the defendant) was written by my 
father and I—the words “D. Namahoe” were written by 
Namahoe and I wrote my name “Solomon K. Lalakea” 
underneath—the circumstances of my assisting my father 
in writing his name were that he made a “T” and then 
could not control it with his hand so he told me to help 
him in order to write his name—when he made the letter 
“T” he could not write very good and he told me to hold 
his hand so that he could write the letters—he used an 
ordinary pen and ink that he had in the house—Namahoe 
used his fountain pen in signing his name—I wrote my 
name with Namahoe’s pen—my father held the pen like 
this (showing)—I came on this side and held his hand 
to guide it along—all of the signature of T. K. Lalakea 
was made in that way—there were five or more papers 
signed at that time—I don’t know the exact number of 
papers—they were all signed in this way with my assist- 
ance. 

Namahoe testified: I was called in by Lalakea in re- 
spect to these deeds in March, 1915—he was sick—before 
I went there he was feeble or sick—Solomon came for me 
—when I got to the house I saw Solomon and Kanamu 
(the name by which T. K. Lalakea was known among 
the Hawaiians—I had a talk with Kanamu—he was sit- 
ting up—he told me for what purpose he had called me— 
there were certain papers on the table and he told me 
that he wanted me to sign my name to them—wanted me 
to sign the papers—he told me that those were papers for 
the division of land among his relatives—I wrote the name 
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“D. Namahoe” on Exhibit “A’—(deed to defendant) the 
name “Solomon K. Lalakea” was written by Solomon— 
the name “T. K. Lalakea” was written by him and the 
boy—when he started to write on this from what I saw 
he didn’t think he would be able to write on it—he started 
writing—he thought he couldn’t,—he was feeble—I think 
he wrote this letter “T” without the assistance of his 
son—after he got the “T” down he asked the boy to come 
and help him—the boy came and helped him—Kanamu 
held the pen—Solomon put his hand on the hand of Lala- 
kea and guided the pen—Kanamu signed the deed first— 
I don’t know which of the deeds was first to be signed by 
Lalakea—he gave them to me to sign—I don’t know which 
was the first one—I don’t remember how many I signed— 
Lalakea signed exhibit “D” (deed from T. K. Lalakea to 
George Lalakea, dated March 6, 1915, recorded May 11, 
1915, in the office of the registrar of conveyances of the 
Territory in Liber 428, pages 127-129)—all of the deeds 
that were signed there that day were signed in the man- 
ner described with the assistance of Solomon. 

Assignment number 10 refers to the finding of the 
court that among the deeds signed on March 6, 1915, was 
one to the plaintiff conveying the property in question. 

This is evidently a mistake in the use of the term 
“plaintiff” instead of “defendant.” Neither the pleadings 
nor the evidence disclose any reference to or contention 
made that the grantor signed a deed of the premises in 
question to the plaintiff while the evidence is all to the 
effect, in fact there is no dispute, that the deed to the de- 
fendant was one of six signed and executed by the de- 
cedent on March 6, 1915. 

Assignments numbers 13, 14, 15 and 16 refer to the 
findings of the court on the absence of fraud in respect 
to the signing of the deed in question. 


The court found that the defendant did not forge the 
36 
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signature of his father but that his father’s signature was 
the result of the latter’s act. This finding naturally re- 
sults from the finding that the deed in question was signed 
by T. K. Lalakea with the assistance of his son, and that 
finding being sustained by the evidence these findings 
must also be sustained. 

The evidence was sufficient to overcome any presump- 
tions of fraud that might arise from the relation existing 
between the parties to the deed in question. There was 
no direct evidence to the contrary. Whatever contrary 
inferences might be drawn from the other evidence adduced 
was a question for the trial court to determine. By its 
decision it apparently refused to adopt any inferences con- 
trary to the direct evidence of the witnesses Namahoe 
and Solomon Lalakea. Its determination in that regard 
is not subject to review. 

This brings us to a consideration of the trial court’s 
conclusion of law that T. K. Lalakea signed and executed 
the alleged deed of March 6, 1915. 

Assignment number 1 which is involved hereunder is 
as follows: 

“That the said court committed error in its ruling, de- 
cision and finding whereby the said court found and de- 
cided that T. K. Lalakea signed and executed a certain 
document dated March 6, 1915 (admitted in evidence and 
marked Plaintiff’s Exhibit ‘A’), alleged to be a deed of 
certain lands therein mentioned to the said Solomon K. 
Lalakea, defendant.” 

It requires no citations of authority to sustain the 
statement that a signature to a document is no less that 
of the signer even though in affixing his signature he was 
assisted by another at the former’s request. As a result, 
the legal conclusion that the deceased signed and exe- 
cuted the deed in question is inevitable. 

2. Did T. K. Lalakea deliver said alleged deed to the 
defendant? 
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Assignments numbers 17, 8, 10 and a portion of 22 
challenge the correctness of the findings of fact as to the 
delivery of the deed in question. 

The witness Namahoe testified: After we all got 
through signing them—those papers were given by Ka- 
namu to Solomon—he told Solomon to be very careful 
and to keep these carefully—he told him to be very care- 
ful of them so as not to lose them—he says: “After I 
die then these papers will be taken and sworn to or ac- 
knowledged and then delivered to those that the papers 
belong to, those individual papers.” 

The defendant Solomon Lalakea testified: After all 
of the papers had been signed by my father and Namahoe 
and myself as witnesses my father gave them to me,—all 
of them. He told me to take care of those papers after 
his death,—to have them acknowledged and give each to 
all of the children. When my father gave them to me I 
took them, put them in a document box made of tin, en- 
closed the tin box in a pasteboard shoe box and put it on 
the shelf in the dining-room—kitchen—behind the door— 
I didn’t give them back to my father,—from the 6th of 
March down to the time when my father died those papers 
were on the little shelf there—I didn’t touch them until 
after my father’s death—just before his death he told me 
not to forget his instructions—after my father’s death I 
got the deeds from the box, wrapped them in a cloth and 
went over to Mr. Shipman’s office—I didn’t find Shipman 
in at the time—I then went to Judge Wise’s office—after 
my father’s death I understood that something was neces- 
sary to be done. I believed my father wanted me to have 
the deeds acknowledged in the record and give them to 
each of the children—that was the reason I did as I did. 
After the deeds were signed my father passed them over 
to me and I folded them—I knew the contents of them— 
then I took the same rubber band which previously en- 
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circled them and put it around them and put them in the 
tin. I went to Mr. Shipman’s because I wanted him to 
acknowledge the paper—when my father told me to keep 
the deeds, to have them acknowledged after his death he 
used the word “hoviaio” is Hawaiian and means to 
acknowledge before a notary public—I went before Judge 
Parsons to acknowledge the deeds. 

As to the courts finding upon acknowledgment of 
the deeds. 

Judge Parsons pursuant to section 3105, R. L. 1915, 
issued the following certificate which is attached to the 
deed in question: 

“On this 8th day of May, A. D. 1915, before me, 
Charles F. Parsons, judge of the circuit court, 4th circuit 
of Hawaii, personally appeared D. Namahoe and Solo- 
mon K. Lalakea, both of Hilo, Hawaii, satisfactorily 
proved to me to be the same persons whose names are 
subscribed to the within instrument as witnesses thereto 
by the oath of W. S. Wise, a credible witness for that 
purpose, who being by me duly sworn did severally de- 
pose and say that they reside in Hilo in the County and 
Territory of Hawaii; that they both were present and 
saw T. K. Lalakea who was personally known to each of 
them to be the same person described in and who executed 
the annexed instrument, freely and voluntarily sign, seal 
and deliver the same, and that they, the deponents, each 
thereupon and at the request of the said T. K. Lalakea 
subscribed their names thereto as witnesses.” 

The court was in error in finding that the “heirs” ap- 
peared with Solomon K. Lalakea and the other witnesses 
before Judge Parsons when the execution of the deed was 
proved. The only persons present outside of the judge 
were Solomon and Namahoe and the former’s attorney. 
The finding, however, was immaterial. Their mere pres- 
ence could not work an estoppel. No significance was 
attached to the finding as far as the decision discloses 
and it appears to be nothing more than a harmless mis- 
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statement of the evidence. “Where the judgment is sup- 
ported by proper findings, it is not vitiated by findings on 
immaterial points * * * as such findings may be 
treated as surplusage.” 4 C. J., title “Appeal and Error,” 
Sec. 3041, p. 1057. 

All of the deeds were sent by Judge Wise to the 
registry office in Honolulu for record and those that have 
been admitted in evidence bear the indorsement of having 
been offered for record on May 11, 1915. 

From the foregoing references to the evidence it is 
apparent that there was a present intention in the grantor 
to convey absolutely without reservation. The liability 
to indemnify the county for loss occasioned by the defal- 
cations of the decedent’s deputy while the former was 
treasurer of the County of Hawaii, the advanced age of 
the deceased, the form of deeds hereinafter referred to 
which must have in the main reflected his intention, his 
failing health, his declarations to Namahoe, his instruc- 
tions concerning acknowledgment, his delivery of the 
deeds to his son, all indicate that on March 6, 1915, at 
the time of the execution of the various deeds to his chil- 
dren, including the deed in question, there was a present 
intention of absolute conveyance without reservation 
except as expressed in the deed. 

Assignment number 12 challenges the correctness of 
the finding of the trial court that the plaintiff as well as 
the defendant enjoyed the benefits of the gift made to her 
by her father on March 6, 1915. 

This finding is error. There was no evidence nor 
any claim made by the defendant that the plaintiff had 
accepted the benefits under her deed. The finding, how- 
ever, was immaterial and hence not prejudicial. The 
acceptance by the plaintiff under her deed would not have 
estopped her from attacking the due execution and de- 
livery of the defendant’s deed. 
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Assignments numbers 2 and 18 attack the conclusion 
of law found by the trial judge that there was a legal de- 
livery to defendant of the deed of March 6, 1915. They 
are as follows: 

“Assignment No. 2. That the said court committed 
error in its ruling, decision and finding whereby the said 
court found and decided that the said T. K. Lalakea de- 
livered a certain document dated March 6, 1915 (admitted 
in evidence and marked Plaintiff’s Exhibit ‘A’), alleged 
to be a deed of certain lands therein mentioned to the 
said Solomon K. Lalakea.” 

“Assignment No. 18. That the said court committed 
error in its ruling, decision and finding whereby the said 
court found and decided that ‘The court is, therefore, 
bound to accept the testimony as presented, and conclude 
that the deed in question was legally delivered by the 
said T. K. Lalakea to the defendant, Solomon K. Lalakea, 
in full satisfaction and contemplation of the laws of this 
Territory, and for the purposes as set out in the deed 
itself.’ ” 

A deed in order to be effectual as a transfer of title 
to land must be delivered. Delivery may be made by 
words with act, by an unequivocal act only, or by both 
combined. In order to be a valid delivery it must appear 
that the grantor parted with all dominion and control 
over the deed. Porter v. Woodhouse, 59 Conn. 568, 574; 
Shults v. Shults, 159 Ill. 654, 660. No particular form 
of delivery is essential. The question of delivery is one 
of intention. Whether such intent actually existed is a 
question of fact to be determined by the circumstances 
of each individual case. What amounis to a delivery is 
a question of law, but it is more often a question of fact 
whether delivery was made. 

The court found as facts a manual delivery coupled 
with the intent in the grantor to part with all dominion 
and control over the deed and to make the same effective 
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as a present conveyance of the premises subject thereto. 
This in law amounts to a delivery. 

A matter not touched upon by the trial court but 
which we consider significant upon the question of intent 
is the reservation to the grantor of a life estate in the 
premises conveyed. Where a deed contains a reservation 
of a life estate in the grantor such fact raises a strong 
presumption that it was intended that the title should 
immediately vest in the remainderman. German Am. Nat. 
Bank v. Martin, 277 Ill. 629, 645; Sargent v. Roberts, 265 
Il]. 210, 219. 

3. Is the alleged conveyance to the defendant a will 
or a deed? 

Our conclusion that the facts sustain the finding that 
the grantor delivered the deed in question to his son 
with the intent to part with all dominion and control 
over the deed to him and that said deed was effectual as 
a present absolute conveyance of the premises subject 
thereto, renders it unnecessary to discuss plaintiff in 
error’s assignments to the findings of the trial court as to 
the grantor’s intentions (assignment No. 21) and its con- 
clusion (assignment No. 23) that the conveyance in 
question was not testamentary—was not a will but a 
deed. 

Assignments numbers 24, to the final conclusion of the 
court that the plaintiff had failed to establish her case, 
and 25, to the order for judgment, are general assignments 
and are disposed of by our conclusions upon the specific 
assignments involved therein. 

4. Was the trial court bound by its judgment in 
favor of plaintiff in the case of Jessie Makainai v. Solo- 
mon Lalakea? 

Assignment number 26 is as follows: 


“That the said court committed error in its ruling, 
decision and finding whereby the said court in its findings 
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and decision refused to follow and be bound by the deci- 
sion and judgment against the defendant, Solomon K. 
Lalakea, made and entered in a certain case entitled 
‘Hana Makainai, Plaintiff—vs.—Solomon K. Lalakea, De- 
fendant,’ an action of ejectment lately tried and decided 
in the same court involving a similar undivided interest 
in the same lands as are the subject of the case at bar 
under a common source of title.” 

This assignment brings up a novel question. In the 


case of Makainai v. Lalakea, which was an action of eject- 
ment for the possession of an undivided one-seventh part 
share or interest in the same land involved in this case, 
derived from a common source of title, the Honorable 
Clement K. Quinn, then judge of the fourth circuit court 
sitting without a jury, held that the deed of March 6, 
1915, to the defendant, under which he claims herein, 
had not been signed by the grantor but by someone else 
without his knowledge or consent—in other words, that 
the signature of the grantor was a forgery, and that said 
deed had never been delivered by the grantor to the 
grantee and ordered judgment accordingly for the plain- 
tiff. In this case similarly as in that case defendant’s 
claim of title depends entirely upon the due execution and 
delivery of this same deed. In this case similarly as in 
that case plaintiff claims that the deed of the defendant 
was neither executed nor delivered by the grantor. The 
court in the instant case sitting without a jury found that 
the deed to the defendant had been executed and delivered 
by the grantor and accordingly ordered judgment for 
the defendant. The judgment in the Makainai case upon 
error was affirmed by this court. Finding as we do that 
the evidence in this case sustains the findings of the trial 
judge we have the apparently anomalous situation of this 
court sustaining absolutely opposite findings upon the 
same subject-matter. We are impelled to this position, 
however, for two reasons, first, that’ the plaintiff in the 
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instant case failed to raise in the trial court the objec- 
tion raised here for the first time, that the judgment in 
the Alakainai case was binding upon the plaintiff Hewa- 
hewa in this case, and second, conceding that the trial 
court could have taken judicial notice of the proceedings 
in the Makainai case the judgment in the Makainai case 
is not res adjudicata in this case for the reason that no 
privity exists between the plaintiff in the Makainai case 
and the plaintiff in this case. 

The record nowhere discloses that the claim of res 
adjudicata was raised by the plaintiff in the trial court. 
On the contrary, when the deed of the defendant of March 
6, 1915, was offered in evidence in this case by the de- 
fendant the plaintiff interposed mere general objections 
thereto and in no way intimated that she contended that 
the judgment in the Makainai case was conclusive upon 
the defendant in this case. The following excerpt from 
the transcript of evidence explains the situation: 

“Mr. Carlsmith. If the court please, we offer in evi- 
dence a certified copy of deed of T. K. Lalakea, dated 
March 6, 1915, to Solomon K. Lalakea, conveying in all 
twenty-five separate pieces of property, which instrument 
was on the 8th of May, 1915, approved before the Honor- 
able Charles F. Parsons, judge of the circuit court of the 
fourth judicial circuit, and which instrument was duly 
recorded in the office of the registrar of conveyances in 
Book 428, on pages 122 and 127. Mr. Russell. The plain- 
tiff objects to this instrument in evidence upon the general 
ground that it is incompetent, and more specifically that 
the instrument appears on the face thereof to have been 
an attempt at a testamentary disposition of the property 
therein referred to. That will be one of the chief issues, 
if the court please, in the case; and I think a pro forma 
ruling overruling the objection will give us an opportunity 
to go into it more thoroughly. The court. At the sug- 
gestion of the attorney for plaintiff, the objection is over- 
ruled. Mr. Russell. And we take a formal exception.” 
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Moreover, plaintiff on rebuttal offered evidence to the 
effect that the signature of the grantor in such deed was 
a forgery and that the deed had never been delivered. No 
offer was made by plaintiff of the record in the Makainai 
case. It was not made a part of the record in the court be- 
low nor is it made a part of the record on appeal in this 
case. No suggestion was made to the trial court that 
it take judicial notice of the record in the Makainai 
case. And finally the trial court specifically states in its 
decision that it had considered and passed upon singly 
every material point raised in the case but the decision 
is silent upon the question of res adjudicata. Had the 
question been raised the defendant would have been en- 
titled to, and could have insisted upon, a finding on this 
question as one of the court’s “reasons” for its decision 
within the meaning of section 2380, R. L. 1915. No com- 
plaint was made in the court below nor is any complaint 
made here that the trial court in rendering its decision did 
not comply with the statute. It does not appear that the 
question was ever raised before the trial court or that 
the trial court ever had an opportunity to pass upon it. 
The burden of proving a former adjudication is upon the 
party setting it up. Lau Lam v. Whitcomb, 21 Haw. 252, 
255; Macedo v. Macedo, 22 Haw. 429. 

It has been too often held in this jurisdiction to be 
now a subject of discussion that this court will not con- 
sider upon appeal questions not raised below. 

But conceding that the trial court could have taken 
judicial notice of the proceedings previously had before it 
in the Makainai case and that this court may similarly 
take notice of the record here on appeal in that case we 
find that the evidence in the J/akainai case and the evi- 
dence in this case are not the same. While the ultimate 
questions of fact are the same the evidence in support or 
in opposition thereto is different. 
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Were this action between the same parties as in the 
Makainai case or their privies, the questions of execution 
and delivery having been necessary to the ultimate deci- 
sion of the court in the J/akainai case, the court’s findings 
thereon would be res adjudicata in this case. But “to 
constitute a judgment an estoppel there must be an 
identity of parties as well as of the subject-matter; that 
is, it is necessary that the parties as between whom the 
judgment is claimed to be an estoppel must have been 
parties to the action in which it was rendered in the same 
capacities and in the same antagonistic relation or else 
they must be in privity with the parties in such former 
action.” 23 Cyc., title “Judgments,” par. B, p. 1237. See 
also In re Kealiiahonui, 9 Haw. 1, 2; George v. Holt, 9 
Haw. 47; Castle v. Kapiolani Est., 17 Haw. 61, 63; Tib- 
betts v. Damon, 17 Haw. 203; McCandless v. Castle, 25 
Haw. 22, 34. Obviously there are not the same parties 
in this case as in the Makainai case. Nor is the plaintiff 
in privity with the plaintiff in the Makainai case. Had 
the grantor, T. K. Lalakea, died intestate as to the 
premises involved in these suits Mrs. Makainai and Mrs. 
Hewahewa would be tenants in common therein. But 
there is no privity of estate between tenants in common. 
23 Cyc., title “Judgments,” p. 1256, par. e; 15 R. ©. L. 
title “Judgments,” Sec. 507; AKeelikolani Vv. Robinson, 2 
Haw. 522, 524. Their interests are separate and distinct. 
Godfrey v. Rowland (dissenting opinion), 17 Haw. 577, 
591. 

Under the circumstances the judgment in the Makainai 
case is not res adjudicata in this case. See Allred v. 
Smith, 185 N. C. 448, 47 S. E. 597, 65 L. R. A. 924. 

Finding as we do that the findings of fact contained 
in the decision of the trial court are amply sustained by 
the evidence and that its conclusions of law thereon are 
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correct the judgment below must be affirmed and it is so 
ordered. 

H. Edmondson (Lightfoot & Lightfoot with him on the 
briefs) for plaintiff in error. 

W. H. Smith (C. 8. Carlsmith with him on the briefs) 
for defendant in error. 


HENRY WATERHOUSE TRUST COMPANY, LIMIT- 
ED, RECEIVER OF SECURITY TRUST COM- 
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PERRY AND LINDSAY, JJ., AND CIRCUIT JUDGE BANKS 
IN PLACE OF PETERS, C. J., DISQUALIFIED. 


CORPORATIONS —knowledge of officers as affecting corporation. 

As a general rule the knowledge of the officers and agents of a 
corporation is deemed to be the knowledge of the corporation; 
but when the officer whose knowledge is sought to be charged to 
the corporation aids or abets or participates in a fraud upon the 
corporation for the benefit of himself or another, his knowledge 
is not imputable to the corporation. 


SamMe—separate existence—fraud—burden of proof. 

The ordinary presumption is that when a corporation has been 
formed in the manner provided by law it continues to have 
existence as a separate and distinct entity. When it is claimed 
that a corporation is in reality not a separate entity but is merely 
an adjunct or department or instrumentality of another corporation 
for purposes of fraud, the burden rests upon those so contending 
to prove the fact. 
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SameEe—separate existence—instructions—evidence. 
Upon the undisputed evidence in this case, held that it was 
correct to instruct the jury that two certain corporations were 
separate and distinct entities. 


OPINION OF THE COURT BY PERRY, J. 


This is an action at law to recover the sum of $10,000 
on a bond given by the defendant, a fidelity insurance com- 
pany, whereby it bound itself to pay to the Security Trust 
Company, Limited, of whose property the plaintiff is the 
receiver, “as employer, such pecuniary loss as the employ- 
er shall have sustained of money or other personal prop- 
erty (including that for which the employer is respon- 
sible) by any act or acts of fraud, dishonesty, forgery, 
theft, larceny, embezzlement or wrongful abstraction or 
misapplication on the part of any employee named in the 
schedule forming part” of the bond “directly or through 
connivance with others, while such employee is serving 
the employer in any position during the term and at any 
location” of the suretyship. The essential allegations of 
the declaration are that during the term of the surety- 
ship, one H. A. Truslow was the vice-president and man- 
ager and an employee of the said Security Trust Com- 
pany, Limited, within the meaning of the bond, and that 
during the term of the suretyship Truslow fraudulently, 
dishonestly and wrongfully abstracted from the funds of 
the Security Trust Company the sum of $10,664.82 and 
misapplied the same to the use of the Securities Trading 
Corporation, Limited, a Hawaiian corporation. Evidence 
for both sides having been adduced the presiding judge 
instructed the jury to render a verdict for the plaintiff 
for the full amount claimed; and this the jury did. The 
case comes to this court by writ of error upon assignments 
designed to test the correctness of the court’s instruction. 

The more important defenses relied upon in this court 
are that the Security Trust Company, Limited, herein- 
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after called the trust company, and the Securities Trad- 
ing Corporation, Limited, hereinafter called the trading 
company, were in reality not separate entities and that 
the trading company was merely an adjunct or the alter 
ego of the trust company and that the court will not allow 
the doctrine of separate corporate entities to aid in per- 
petuating a fraud upon the defendant; that, the trading 
company not being a separate entity from the trust com- 
pany, the case stands as though the $10,664.82 was taken 
out of one pocket of the trust company and placed in 
another of its pockets; and that the trust company did 
not notify the defendant of the misapplication of funds 
and of the loss within ten days from the discovery thereof. 

The evidence in the case in so far as it is material to 
the issues involved was undisputed and was not suscep- 
tible of conflicting inferences of fact. Under these cir- 
cumstances it becomes purely a question of law whether 
the plaintiff can or cannot recover. 

The trust company was the first of the two corpora- 
tions to be incorporated. It was formed, as its name im- 
plies, for the purpose of conducting a trust business within 
the meaning and limitations of the laws of Hawaii on the 
subject. For some time it engaged in the business of buy- 
ing and selling for itself and for clients mainland stocks 
on margins and this, it seems, had proved a profitable 
business. Some time prior to November 1919, Truslow, 
who was then the treasurer and manager of the trust com- 
pany, thought it advisable to form a new corporation to 
take over this business and so informed the directors of 
the trust company. The matter was discussed informally 
by the president and other directors of the trust company 
and it was their view that a new corporation should be 
formed for the purpose just stated. No corporate action, 
however, to this effect was taken either by the stockhold- 
ers or by the directors of the trust company. There is no 
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minute of any such action. A circular letter signed by 
Truslow as treasurer of the trust company was forwarded 
to the stockholders of the trust company, reading in part 
as follows: “To properly handle our rapidly increasing 
stock and bond business, it has been deemed advisable by 
the directors of your company to organize a separate 
company to take care of this particular line. The stock 
of this subsidiary company will be owned entirely by the 
Security Trust Company, Limited, and its stockholders. 
We desire that each stockholder shall take up his pro rata 
of this new stock and you are hereby requested to sub- 
scribe for one share of stock in the ‘Securities Trading 
Corporation, Limited, for every two shares of stock you 
hold in the Security Trust Company, Limited.” The trad- 
ing company was subsequently incorporated by filing 
articles of association and the affidavit required by law. 
In all, about eighteen persons subscribed to the stock of 
the new corporation. The trust company subscribed to 
1250 shares of this stock, the aggregate of the other sub- 
scriptions being 275 shares. Upon the incorporation of 
the trading company, certain assets and certain liabilities 
of the trust company were transferred, upon the books of 
account, to the trading company. The trust company had 
been doing its mainland stock and bond business through 
Hutton & Company of San Francisco. After the transfer 
of this business by the trust company to the trading com- 
pany, the trust company acted as the agent of the trading 
company and continued to deal through Hutton & Com- 
pany of San Francisco. On Hutton & Company’s books, 
the account of the trust company continued and no 
account was opened with the trading company, the latter 
evidently not being known to Hutton & Company. 

One McCallum, prior to April 11, 1921, purchased 
250 shares of Middle States Oil Company stock and, prior 
to April 19, 1921, 200 shares of Atlantic Gulf and West 
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Indies Steamship Company stock (hereinafter referred to 
as A. G. W. I.). On April 11, 1921, Truslow ordered 
Collins, who was the treasurer of the trust company and 
bookkeeper of the trading company, to wireless to Hutton 
& Company to sell 1625 shares of Middle States Oil stock 
(all that the trading company then had for itself and its 
clients, including McCallum’s 250 shares) and on April 19 
to send a similar order with reference to 350 shares of 
A. G. W. I. (all that it then had for itself and its clients, 
including McCallum’s 200 shares). Shortly thereafter 
Hutton & Company reported by wireless that they had 
sold this stock, giving the amounts of the proceeds. If 
McCallum’s share of the proceeds of these two stocks had 
been credited to his account—as it should have been— 
there would have remained to his credit on the books of 
the trading company approximately the sum of $200; but 
no such credit was given him. Instead, Truslow ordered 
Collins to enter the proceeds, which in truth belonged to 
McCallum, in a so-called special suspense account in the 
books of the trading company,—for the purpose, it is 
surmised by counsel in this case, of later repurchasing for 
itself the stock when its market value should decline. All 
of this was in April, 1921. Subsequently, Truslow re- 
quested McCallum to give the trading company an assign- 
ment of a lease, held by McCallum, as further security for 
the repayment to the trading company of the advances 
theretofore made to McCallum by the trading company 
and on July 7, 1921, McCallum executed and delivered 
such an assignment. On August 30, 1921, Truslow, as 
treasurer, and J. W. Russell, as president of the trading 
company, executed an assignment by the trading com- 
pany to the trust company of McCallum’s account with 
the trading company for the sum of $10,664.82, the trad- 
ing company covenanting in the instrument of assignment 
that McCallum was indebted to it in the sum of $10,664.82 
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and guaranteeing the payment of the same by the said 
William McCallum. A check for the sum of $10,664.82 
was on September 1, 1921, signed on behalf of the trust 
company by Collins at the direction of Truslow and was 
deposited to the credit of the trading company with the 
People’s Bank, Limited, of Hilo and later that amount 
was paid by the trading company to the bank on account 
of certain indebtedness then owing by the trading com- 
pany to the bank. McCallum, of course, at the time of the 
purported assignment of his account with the trading 
company was not indebted to the trading company at all 
but had a credit of approximately $200 due him by the 
trading company. The transaction was an unmitigated 
fraud perpetrated by Truslow who was at the time not 
only the treasurer of the trading company but also the 
vice-president of the trust company. 

On November 30, 1921, an expert employed to make an 
examination into the affairs of the trust company made 
a report to George H. Vicars, who was then acting as the 
manager of the trust company, of the McCallum account 
and transaction. That was the first that Vicars knew of 
the fraud. He immediately referred the report to the 
trust company’s attorney who, in turn, within ten days 
of the report by the expert gave notice to the defendant of 
the misapplication of funds and the loss. It is contended, 
however, by the defendant that it is a complete defense to 
this action that notice was not given to the defendant 
within ten days of August 30, 1921, the date of the assign- 
ment of the McCallum account. The argument for the 
defendant is that a corporation can act only through its 
officers and agents and that it is chargeable with the 
knowledge had by its officers and agents; that Collins, 
who was at the time treasurer and manager of the trust 
company, had actual knowledge of the state of the McCal- 
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failure to credit McCallum’s account with the proceeds of 
those sales, of the crediting of those proceeds to the trad- 
ing company’s special suspense account, of the making of 
the assignment and of the application by the trading com- 
pany to its own use of the $10,664.82 received by it from 
the trust company as purported consideration for the 
assignment; and that the actual knowledge of Collins on 
these subjects must be deemed to be the actual knowledge 
of the corporation. It is true that a corporation can act 
only through officers and agents and that as a general 
rule the knowledge of its officers and agents is deemed to 
be the knowledge of the corporation. This latter is in 
large measure due to the fact that it is reasonable to sup- 
pose that officers and agents acting for the corporation 
will communicate to the board of directors or to the 
stockholders the transactions of which they have knowl- 
edge. The exception is, however, equally well settled that 
when the officer whose knowledge is sought to be charged 
to the corporation aids or abets or participates in a fraud 
for the benefit of himself or of another, his knowledge is 
not imputable to the corporation. It would be unreason- 
able to suppose that under such circumstances such par- 
ticipating officer would do otherwise than keep the fraud 
secret. There would be no room for the inference that he 
would as a dutiful officer immediately transmit his knowl- 
edge to the stockholders or directors of the corporation 
that he was serving. It would be, on the contrary, more 
consistent with human nature and its ordinary workings 
to infer that such an officer would not make any report 
of the fraudulent transaction. In such cases as those last 
mentioned, a fidelity company is not relieved from liability 
either because of the participation of some officer other 
than that whose fidelity is guaranteed or because such 
other officer or the corporation did not within the time 
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limited in the bond give notice to the fidelity company of 
the loss. 

“Tt is well settled that, in the absence of express 
agreement, the surety on a bond given to a corporation, 
conditioned for the faithful performance by an employe of 
his duties, is not relieved from liability for a loss within 
the condition of the bond by reason of the laches or 
neglect of the board of directors, not amounting to fraud 
or bad faith, and that the acts of ordinary agents or 
employes of the indemnified corporation, conniving at or 
cooperating with the wrongful act of the bonded employe, 
will not be imputed to the corporation. * * * The 
fact that there were other unfaithful officers and agents 
of the corporation, who knew and connived at his infidel- 
ity, ought not in reason, and does not in law or equity, 
relieve them from their responsibility for him. They 
undertake that he shall be honest, though all around 
him are rogues. * * * The principle of law * * * 
that the knowledge of an agent is in law the knowledge 
of his principal, is intended for the protection of the 
other party (actually or constructively) to a transaction 
for and on account of the principal had with such agent. 
In the very nature of things, such a principle does not 
obtain in favor of a surety who has bonded one officer of 
a corporation, so as to relieve him from the obligations 
of his bond, by imputing to the corporation knowledge 
acquired by another employe subsequent to the execution 
of the bond, (and from negligence or wrongful motives, 
not disclosed to the corporation,) of a wrong committed 
by the official whose faithful performance of duty was 
guaranteed by the bond. As the rule of imputation to the 
principal of the knowledge of an agent does not apply to 
such case, it must follow that it can only obtain as a con- 
sequence of an express provision of the contract of surety- 
ship.” Fidelity Co. v. Courtney, 186 U. S. 342, 360, 361, 
362. 

“The presumption that the agent informed his princi- 
pal of that which his duty and the interests of his prin- 
cipal required him to communicate does not arise where 
the agent acts or makes declarations not in execution of 
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any duty that he owes to the principal, nor within any 
authority possessed by him, but to subserve simply his 
own personal ends or to commit some fraud against the 
principal. In such cases the principal is not bound by 
the acts or declarations of the agent unless it be proved 
that he had at the time actual notice of them.” Am. 
Surety Co. v. Pauly, 170 U. S. 183, 156. 

“One of the exceptions was that where the agent was 
‘engaged in a scheme to defraud his principal, the pre- 
sumption does not prevail, because he cannot in reason 
be presumed to have disclosed that which it was his duty 
to keep secret, or that which would expose and defeat 
his fraudulent purpose.’ ” Tb. 157. 

“The presumption arising from the duty of the agent 
to communicate what he knows to his principal ‘may be 
repelled by showing that, whilst he was acting as agent, 
he was also acting in another character, viz., as a party to 
a scheme or design of fraud, and that the knowledge 
which he attained was attained by him in the latter char- 
acter, and that therefore there is no ground on which you 
can presume that the duty of an agent was performed by 
the person who filled that double character.’ ” Ib. 157. 

“Ordinarily a corporation is chargeable with any facts 
which are known to its agents, but in transactions of a 
dishonest character between co-employees, where one par- 
ticipates in the perpetration of a fraud upon the corpora- 
tion for the benefit of the other, the law does not infer 
that the agent will communicate the facts to the corpora- 
tion, and under such circumstances the corporation is not 
bound.” Wells, Fargo & Co. v. Walker, 9 N. M. 456. 

To the same effect is Kendrick Co. v. Weaver, 163 Ñ. 
W. (Tenn.) 814, 819. 

The undisputed evidence shows that Collins (whether 
through ignorance or feloniously we need not say) carried 
out Truslow’s orders at every stage of the McCallum 
transaction and aided and participated in the fraud which 
Truslow committed. Whether his failure to report the 
fraud to the corporation was due to negligence or to his 
desire to keep the fraud secret is immaterial. The case 
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falls clearly within the exception to the rule as that excep- 
tion is stated in the foregoing authorities. It falls within 
the reason underlying the exception. Under the circum- 
stances the knowledge of Collins as a matter of law can- 
not be imputed to the trust company and the particular 
defense under consideration cannot be supported. 

The fact or fiction, whichever it may be called, that a 
corporation is an entity separate and distinct from its 
stockholders and from other corporations is sometimes 
disregarded by courts in aid of justice and equity and in 
order to prevent the accomplishment of a fraud or other 
wrong. The general rule and ordinary presumption, how- 
ever, is that when a corporation has been formed in the 
manner provided by law, it continues to have existence as 
a separate and distinct entity. If it be claimed in any 
given case that a corporation is in reality not a separate 
being but is merely an adjunct or department or instru- 
mentality of another corporation, the burden rests upon 
those so contending to prove that fact. The mere fact that 
the stockholders in the two corporations are the same or 
that one corporation owns shares in another or even the 
majority of shares or that the two corporations have many 
dealings with each other will not ordinarily suffice to show 
that the one is a mere instrumentality of the other. 

“It is an elementary and fundamental principle of 
corporation law that a corporation is an entity separate 
and distinct from its stockholders and from other cor- 
porations with which it may be connected. The fact that 
the stockholders of two separately chartered corporations 
are identical, that one owns shares in another, and that 
they have mutual dealings, will not, as a general rule, 
merge them into one corporation.” In re Watertown 
Paper Co., 169 Fed. 252, 255. 

“Neither does the fact that the one corporation exer- 
cised a controlling influence over the other through the 
ownership of its stock or through the identity of stock- 
holders, operate to make either the agent of the other, or 
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to merge the two corporations into one.” Richmond Con- 
struction Co. V. R. R.,.68 Fed. 105, 108. 

“It makes no difference in principle whether the sole 
owner of the stock of a corporation is a man or another 
corporation. The corporation owning such stock is as 
distinct from the corporation whose stock is so owned 
as the man is from the corporation of which he is the 
sole member.” Hachange Bank v. Macon Co., 25 S. E. 
(Ga.) 326, 328. 

“So also the provision that the stock of such new 
company should first be offered to stockholders of the 
appellant to subscribe for, or not, at their option, would 
not make the new corporation identical with the appel- 
lant, even if all the stock had been so subscribed for as 
to have included all the stockholders of the appellant. 
The corporation would not only differ in organization, but 
in objects and functions.” United Mines Co. v. Hatcher, 
79 Fed. 517, 519. 

“If any general rule can be laid down in the present 
state of authority, it is that a corporation will be looked 
upon as a legal entity as a general rule, and until suffi- 
cient reason to the contrary appears; but, when the notion 
of legal entity is used to defeat public convenience, justify 
wrong, protect fraud, or defend crime, the law will regard 
the corporation as an association of persons.” Smith v. 
Moore, 199 Fed. 689, 700. 

“While the courts of law strictly observe the fiction 
of corporate entity, there has been for years a growing 
indisposition to permit corporate entity to be employed 
either as an instrumentality or as a cloak for fraud or for 
successful evasion of the law.” Quaid v. Ratkowsky, 170 
N. Y. S. 812, 815. 

To the same effect are 14 C. J. 61; 1 Fletcher Cyc. 
Corp. Sec. 45; R. R. v. Minn. Civic Assn., 247 U. S. 490, 
500, 501; and Bank v. Trebein, 59 Ohio St. 316, 326, 327. 

In the case at bar, on this as on the other branch of 
the case, the facts are undisputed and it, therefore, be- 
comes a question of law as to whether the trading com- 
pany was an entity separate and distinct from the trust 
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company. There is much in the evidence that, on a super- 
ficial view of the case, might seem to support the theory 
that the trading company was merely an adjunct or in- 
strumentality of the trust company; but upon a more 
careful study it will be found that this was not so and 
that a finding to the effect that the trading company was a 
mere instrumentality or conduit of the other would be un- 
supported by any evidence. 

The trading company, like the trust company, was 
duly created in the manner authorized by law, by the filing 
of articles of association agreed to by the requisite number 
of persons and of an affidavit. It was thereby given life 
as a corporation and as an entity distinct from all other 
corporations ayd from all persons. It is true that there 
is evidence of the following: that the trading company 
had no by-laws; that neither the stockholders nor the 
trust company ever had any meeting; that upon the 
incorporation being completed, certain of the assets and 
certain of the debts of the trust company were trans- 
ferred, on the books of account of the two companies, to 
the trading company, without any appraisement of the 
true value of the assets; that the trading company occu- 
pied the same offices ag the trust company; that the trad- 
ing company paid no rent; that Hutton & Company of 
San Francisco, through whom all the transactions in 
mainland stocks were carried out, did not know the trad- 
ing company and maintained their account solely with 
the trust company; that the books of the company were 
kept in the vault of the trust company; that some of the 
bills of the trading company were sent out in the name of 
the trust company (although in these instances the items 
were entered in the books of the trading company); that 
the trading company had the same employees as the trust 
company; that the trading company paid no salaries to 
its officers or employees; that all but two of the directors 
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of the trading company were directors of the trust com- 
pany; that all commissions earned upon the dealings 
with mainland stocks were credited to the trust company 
on the books of the trading company and were actually 
paid to the trust company; and that the trading company 
did not at any time receive any commissions from the 
transactions recorded on its books. 

On the other hand, there was no evidence of any cor- 
porate action by the trust company directing that the 
affairs of the trading company should be conducted in the 
particular manner disclosed by the foregoing items or of 
any corporate action showing an intention or a desire on 
the part of the trust company as a corporation to place 
the trading company in the position of a mere department, 
instrumentality or conduit of the trust company. In the 
articles of association it was provided that five certain 
persons therein named should be respectively the presi- 
dent, the vice-president, the secretary, the treasurer and 
the auditor of the corporation for the first year. While 
there was no sign within the trust company’s offices or on 
its tables indicating where the business of the trading 
company was being done, there was published daily out- 
side of the door of the trust company’s offices a sheet re- 
lating to the market prices of the stocks and bonds dealt 
in by the trading company, under the name of the trading 
company. The latter in its own name advertised in one, 
at least, of the Hilo papers the fact of its creation for the 
purpose of facilitating dealings in mainland stocks and 
bonds and extolling its own virtues as a medium for such 
dealings. The trading company purchased, as an invest- 
ment of its own, stock in a newly established bank on the 
Island of Kauai. It loaned, on its own account, money to 
a drug company in Hilo. It bought and sold local stocks 
on its own account and retained for itself the commissions 
arising out of these transactions. It paid two dividends, 
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although small in amount, to its own stockholders. It 
borrowed heavily in its own name and upon its own credit 
without any endorsement or other aid from the trust com- 
pany. It was sued by the People’s Bank of Hilo for 
moneys loaned upon notes given in its own name and by 
its own officers and judgment was recovered against it in 
the sum of $149,902.84. It had its own eighteen or nine- 
teen stockholders while the trust company had about one 
hundred and forty stockholders. It received interest on 
moneys loaned by itself and retained it for its own pur- 
poses and did not credit it to the trust company. It re- 
ceived dividends from stocks owned by itself and credited 
them to itself and did not pay them to the trust company. 
It has large outstanding liabilities which so far as the 
record shows never were in any way assumed by the 
trust company. Its purposes and powers are different 
from those of the trust company. It may lawfully carry 
on business which the trust company could not lawfully 
conduct. Both Truslow and Russell borrowed large sums 
of money from the trading company. The transactions 
of moneys borrowed from and moneys loaned to the trad- 
ing company were not at any time reported by the officers 
of the trading company to the trust company or by 
Truslow or other officers of the trust company to the trust 
company. Separate tax returns were made by the two cor- 
porations. The notes of the trading company were never 
listed ag liabilities of the trust company. 

While in some respects the affairs of the two corpora- 
tions were conducted as though they were one, the evi- 
dence shows that it was Truslow who did this and there is 
no evidence that any of it was done by the trust company 
as such either through its stockholders or through its 
directors. The evidence shows, moreover, that the fraud 
disclosed by the McCallum, and perhaps other transac- 
tions, was the fraud of Truslow and not the fraud of 
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either the stockholders or the directors of the trust com- 
pany. There is no evidence of any fraud being attempted 
upon the present defendant. While Truslow apparently 
used the two companies and their affairs for the advance- 
ment of his own ends there is no evidence which would 
justify fixing the liability for these frauds upon the trust 
company or rendering it or its stockholders liable either 
for the misdoings of Truslow or for the liabilities of the 
trading company. Upon the evidence ag it stood at the 
close of the trial, the presiding judge followed the only 
correct course in withdrawing the case from the jury and 
in instructing it to render a verdict for the plaintiff for 
the full amount claimed. No other verdict would accom- 
plish justice in the premises or satisfy the requirements of 
the law. 

The remaining contention of the defendant, that be- 
cause the trust company owned a large portion of the 
stock of the trading company therefore it should share 
proportionately in the loss of the $10,000 with the fidelity 
company, does not impress us favorably. If the trust 
company was an entity separate from the trading com- 
pany and from its own stockholders, as it must be held to 
have been, the fact that it owned a portion of the stock of 
the trading company cannot be of any materiality upon 
the question of its right to recover upon the bond for the 
loss which it as a corporation has sustained. A breach of 
the bond having occurred, it becomes the duty of the 
fidelity company to perform its undertaking to pay the 
amount of the loss up to $10,000. So also of the conten- 
tion that the loss should be prorated between the trust 
company and the fidelity company in the proportion that 
the amount and value of certain property shown to have 
been recovered by the trust company from Truslow bears 
to the total loss. The answer to this is that upon the 
undisputed evidence the property delivered to the trust 
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company was by the action of both parties applied to 
another debt of Truslow’s to the trust company. 

The judgment appealed from is affirmed. 

A. L. Castle and U. E. Wild (Robertson & Castle and 
Smith & Wild on the briefs) for plaintiff in error. 

W. H. Smith (H. Irwin with him on the brief) for 
defendant in error. 
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LicENSES—bdilliard tables—pool tables. 


A table similar in all respects to an ordinary billiard table 
except that it has six pockets and is used for playing the game 
called pool is a “billiard table’ within the meaning of section 
1995, R. L. 1915, as amended by Act 108, S. L. 1919, and is sub- 
ject to an annual license fee. 


CRIMINAL Law—keeping a billiard table for hire without a license. 

Under a complaint charging that defendant kept a billiard 
table to be used for hire without having a license so to do, where 
it appeared that the table kept was used for playing the game 
known as pool and was in all respects similar to an ordinary 
billiard table except that it had six pockets, held that such a 
table is a “billiard table’ within the meaning of section 1995, 
R. L. 1915, as amended by Ac 103, S. L. 1919, and defendant 
was therefore properly found guilty as charged. 


OPINION OF THE COURT. 


Defendant was charged in the district court of Wai- 
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luku, Maui, with keeping a billiard table to be used for 
hire or pay without having a license so to do, contrary 
to the provisions of sections 1995 and 1996, R. L. 1915, as 
amended by Act 103, S. L. 1919. At the trial before the 
district magistrate the defendant and the county attorney 
agreed that the facts in the case were as follows: 

“That T. Yeshita, the defendant in the above entitled 
cause, is the proprietor of certain rooms on Market street, 
in the town of Wailuku, County of Maui, in which are 2 
tables open to the public for use for hire or pay for play- 
ing games as hereinafter described; that the said tables 
are about 5x10’ and 3’ in height with a top made of slate 
slabs closely fitted together leveled and covered with a 
heavy green cloth known as billiard cloth, tightly 
stretched over the same; a bevel cushioned rail around 
the edge of the table with six pockets, one at each corner 
and one in the middle of each side; that the said tables 
are used for playing various games with cues and balls; 
that the said tables are in all respects the same as what 
are commonly called billiard tables except that they are 
provided with the aforementioned side pockets and are 
more commonly used for playing the game or games called 
‘pool; that no license to keep the said tables for hire 
has been procured by the said T. Yeshita for the license 
period beginning July 1st, 1922. 

“That billiards is a game played with one red and two 
white balls made of ivory. The purpose of the game to 
keep the balls on the table all the while, while pool is a 
game played with sixteen balls one of which has no 
numeral thereon and is called the cue ball, and the others 
are numbered from one to fifteen consecutively. Billiards 
cannot be played on a both [table] on which there are 
pockets, for the reason that the balls must be on the table 
all the time, while in pool the balls from 1 to 15 must 
be put into the pockets on the table.” 
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Upon the agreed facts the district magistrate found 
defendant guilty and imposed a fine. Upon appeal to the 
circuit court of the second circuit the case was tried jury 
waived upon the above agreed statement of facts and the 
circuit court found defendant guilty and sentenced him to 
pay a fine-of ten dollars and costs of court. Defendant 
has brought the case here upon exceptions, the gist of 
which is that, inasmuch as it appeared from the agreed 
statement of facts that the defendant kept a “pool” table 
and not a “billiard” table, a conviction for keeping a 
billiard table was unauthorized. 

Sections 1995 and 1996, R. L. 1915, as amended by 
Act 103, S. L. 1919, read as follows: 

“Section 1995. Fee. The annual fee for a license 
to keep a billiard table or a bowling alley, to be used for 
hire or pay, shall be five dollars for each table or alley; 
provided, that no license to keep a billiard table shall 
be issued to any minor or to any person who has been 
convicted for gambling.” 

“Section 1996. Regulations, forfeiture. No male or 
female person under the age of eighteen years shall be 
permitted to be or remain in or about any premises where 
licensed billiard or pool tables are had and operated, 
and no intoxicating liquor shall be allowed, furnished or 
possessed in such premises. In addition to these condi- 
tions the treasurer of each county or city and county shall 
have power to prescribe other regulations for the keeping 
of billiard or pool tables and bowling alleys as he may 
deem necessary for the public good. Any person violat- 
ing the above conditions or any of the regulations so pre- 
scribed, shall be fined not more than two hundred and 
fifty dollars, and shall, in the discretion of the court, 
suffer a forfeiture of his license.” 

The opinion of the circuit judge, after reciting the 
foregoing, reads as follows: 
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“The court is called upon to determine whether tables 
such as are referred to and at some length described in 
the agreed statement of facts are ‘billiard tables’ within 
the meaning of the provisions of section 1995, Revised 
Laws of Hawaii, as amended by Act 103, Session Laws of 
1919. 

“From Webster’s New International Dictionary of the 
English Language; based on the International Dictionary 
of 1890 and 1900—now completely revised in all depart- 
ments, we read: ‘Billiards: Any of several games played 
on an oblong table, surrounded by an elastic ledge or 
cushions, with balls which are impelled by a cue. In most 
games three balls are now used, a red, plain white, and 
spot white. In the English game the standard table is 
12x 6 ft., and has six pockets, the balls are 2-1/16 inches 
in diameter, and points are scored by caroms and by 
winning and Josing hazards. In the American or French 
game the standard table is 10x5 ft, and is without 
pockets, the balls are 2-3/8 inches in diameter, and points 
are scored by caroms only. Smaller tables are often used. 
In the balk line game chalk lines are drawn parallel to 
and at a certain distance, usually 14 or 18 inches, from 
each cushion. If the two object balls rest in one of the 
resulting rectangles (except the center one) at least one 
object ball must be driven out at the second shot (two 
shots in) or at each shot (one shot in). The Cent. form, 
billiard, is used atributively, as in billiard table, billiard 
cue, billiard pool, etc. Pool Table: A kind of billiard 
table on which pool is played. The standard American 
table has six pockets. 1. Pool: The stake played for in 
certain games, the aggregate stake to which each player 
has contributed; also the receptacle for the stakes, or 
formerly, the players. 2. Pool: A game at billiards, in 
which each of the players stakes a certain sum, the winner 
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taking the whole; also in public billiard rooms, a game in 
which the loser pays the entrance fee for all in the game.’ 

“In the Encyclopaedia Britannica billiards is defined 
as follows: ‘An indoor game of skill, played on a rect- 
angular table, and consisting in driving of small balls 
with a stick called a cue either against one another or into 
pockets. The principal games are three in number— 
billiards proper, pyramids and pool; and from these 
spring a variety of others.’ 

“The object of a player in each game, however, is 
either to drive one or other of the balls into one or other 
of the pockets, or (only in billiards proper) to cause the 
striker’s ball to come into successive contact with two 
other balls. The former struck his own as a hazard, the 
latter as a cannon. When the ball is forced into a pocket 
the strike is called a winning hazard; when the striker’s 
ball falls into a pocket after contact with the object ball 
the stroke is a losing hazard. The game of billiards 
proper consists of the making of winning and losing 
hazards and cannons. 

“Pool; a game which may be played by two or more 
persons, consists entirely of winning hazards, each player 
subscribes a certain stake to form the pool, and at start- 
ing has three chances or lives. 

“The Encyclopaedia Britannica also states that French 
and American billiards is played on a pocketless table, 
but that the English table with six pockets is also occa- 
sionally to be found in America; and that pool is played 
in America on a six pocket table with fifteen balls, each 
bearing a number. In the Encyclopaedia Britannica the 
subject of pool is treated only under the title ‘billiards.’ 

“In the Encyclopaedia of Law and Procedure, volume 
5, page 705, billiards is defined as—‘The game played 
by two or more persons, on a rectangular table of special 
construction, with ivory balls, which the players, by 
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means of cues cause to strike against each other.’ And 
in the same work, volume 31, page 911, ‘pool’ is defined 
as: ‘A game played on a billiard table with six pockets, 
by two or more persons.’ ‘A kind of billiards.’ 

“In the case of State vs. Johnson, et als., 108 Ohio, 
pages 245-47; cited in 79th North Western Reporter, 
page 62, in speaking of the games of ‘billiards’ and ‘pool’ 
the court says: ‘If the games be different, both are played 
on tables which are invariably described by the lexicog- 
raphers as billiard tables of four or six pockets, and these 
fix the character of the room in which they are kept. Thus 
the Century Dictionary defines ‘pool’ as a game played on 
a billiard table with six pockets. The Standard Diction- 
ary—‘One of the various games played on a six pocket 
billiard table.’ It is treated in Webster’s International 
Dictionary and Encyclopaedia Britannica as a kind of 
billiards. We readily defer to the supreme court of 
Indiana in distinguishing between the games to be played 
on the table; but the definition of the lexicographers and 
encyclopaedias to the effect that, whatever the game, the 
pocketed and pocketless are alike billiard tables, cannot 
be ignored.’ 

“In the opinion of the court the tables in question, 
regardless of the games played thereon, were billiard 
tables. In passing upon the question as to whether the 
phrase ‘billiard tables’ includes pool tables, the supreme 
court of Alabama says: ‘Billiard Tables’ as used in Code 
section 4213, prohibiting saloon keepers from permitting 
minors to play on ‘billiard tables,’ includes all tables 
with or without pockets on which the game of billiards 
could be or was played, and tables which were usually 
used in playing the game of pool. Sikes vs. State, 67 
Ala. 77. 

“The General Statutes of Kansas gave city councils 
power to suppress ‘billiard tables,’ but, made no reference 
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to pool tables by that name. In passing upon the right 
of the city of Clearwater, Kansas, to forbid, by ordinance, 
the maintenance of pool tables, the supreme court said: 
‘The second objection to the ordinance is that the author- 
ity for the prohibition of public pool tables must be found, 
if at all, in section 1129 of the General Statutes of 1901, 
which gives the city council power to suppress billiard 
tables, but makes no reference to pool tables by that name. 
Evidence was introduced to show that the game of pool 
is not the same as that of billiards, and that a pool table 
differs from a billiard table in having pockets. The argu- 
ment is made in behalf of the defendant that the ordinance 
is broader than the statute, that the term ‘billiard table’ 
does not include a pool table, and that consequently the 
city was without authority to restrict the use of the latter. 
This contention derives some support from Squier v. 
State, 66 Ind. 317, where a conviction under a statute for- 
bidding the owner of a billiard table to permit a minor to 
play thereon was set aside because the evidence showed 
that the game played was pool. The present question is 
affected, however, by a consideration which, if applicable 
to the Indiana case, does not appear to have received 
the attention of the court. Evidence was introduced that 
billiard tables were formerly made with pockets. The same 
fact is shown by the standard dictionaries and encyclo- 
paedias. Just when the change took place may not be 
clear, but the testimony indicated that it took place 30 or 
35 years ago. The statute in question was passed in 1871, 
but is a re-enactment of the fifth subdivision of section 
29, c. 26, p. 85, of the laws of 1869. The statute must be 
construed in the light of the approved usage of words at 
the time of its enactment, notwithstanding any subse- 
quent changes. The argument upon the precise proposi- 
tion involved is thus presented in Sikes v. State, 67 Ala. 


77: ‘In interpreting statutes, we must endeavor to arrive 
38 
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at the meaning and intention of the legislature, to be 
gathered from the words they have employed. Words are 
but the vehicle of thought; and if, since they are employed 
by the legislature, they have undergone change, or if the 
subject they refer to has undergone modification since 
their employment, we must search for and enforce the 
sense they bore when the statute was enacted; for such, 
we must presume, was the intention of the law making 
power. If when this statute was enacted—March, 1875— 
as the testimony shows, billiard tables embraced both 
classes, those with and those without pockets, then both 
classes are within its prohibition. We think the legis- 
lature intended, in the employment of the term ‘billiard 
table’ to include all tables on which the game of billiards 
was played at the time; and the language will also 
embrace billiard tables under any modification they may 
undergo.’ Even at the present time the word ‘billiard 
table’ is employed as a generic term, including the form 
adapted to the playing of pool. This is illustrated by the 
definition of ‘pool’ in the Century Dictionary as ‘a game 
played on a billiard table with six pockets by two or more 
persons.’ Whatever meaning might be attached to the 
term, if found in a law recently enacted, we think as 
used in the statute of 1869 it was sufficiently compre- 
hensive to authorize the ordinance here involved, and 
that the conviction was properly sustained.’ 

“The attention of the court has been called to Corpus 
Juris, volume 27, subject ‘Gaming,’ section 11, page 971, 
which reads: ‘Billiards: Billiards is a game played on 
a rectangular table covered with green cloth with small 
ivory balls, which the player aims to drive into hazard 
nets or pockets at the sides and corners of the tables by 
impelling one ball against another with maces and cues, 
according to certain rules of the game. As a general term 
the word ‘billiards’ has not been regarded as a generic 
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term broad enough to cover any game that may be played 
upon a billiard table. It seems that the word should be 
construed in its ordinary sense, as it is commonly under- 
stood, and not to include a game commonly known, not 
by that name but by another, such as ‘pool,’ ‘pin pool’ or 
‘fifteen-ball pool.’ 

“But, turning to section 96, same subject under discus- 
sion, page 987, and we read: ‘Billiard Table: This is a 
table on which to play billiards, a rectangular table with 
cushions on the sides, with four pockets, one in each cor- 
ner, and on which games are played with cues and balls. 
Billiard tables are divided into three classes; they must 
[may] have four pockets, six or none at all. While there 
has been a change in the form and use of tables on which 
the game of billiards proper is played from tables with 
pockets to tables without pockets, yet even at the present 
time the word ‘billiard table’ is employed as a generic 
term, including not only tables on which the game tech- 
nically called billiards is played, but also tables adapted 
to the playing of a kindred game, such as pool.’ The fore- 
going section citing the several authorities referred to in 
this decision. 

“As to the application of the law as laid down in the 
case of Territory v. Ah Goon, reported in 22 Haw. page 
31: If the statute read that ‘any person who shall play at 
the game of billiards shall be guilty of a misdemeanor, 
and shall be punished,’ etc.; and, upon trial, the proof 
showed defendant was playing the game of pool, the law 
as declared in Territory v. Ah Goon might be applicable. 

“The law for the violation of which defendant was 
arrested was and is directed against the keeping of a bil- 
liard table for hire or pay, and not against the playing of 
the game of billiards or pool or such games as may be 
played on a billiard table. * * * 

“On the strength of the authorities and for the reasons 
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herein stated, the court is of the opinion that the types 
of tables referred to and described in the agreed state- 
ment of facts were ‘billiard tables’ within the meaning 
of the provisions of section 1995, Revised Laws of Hawaii, 
as amended by Act 103 of the Session Laws of 1919; and 
upon the facts as submitted the defendant was and is 
guilty as charged. 

“The court, therefore, adjudges the defendant guilty 
as charged, and sentences him to pay a fine of $10.00 and 
costs of court taxed at $6.70.” 

We are of the opinion that the decision of the circuit 
court is correct and we adopt the same as the opinion 
of this court. 

The exceptions are overruled. 

E. R. Bevins, County Attorney of Maui, and Wendell 
F. Crockett, Deputy County Attorney of Maui, for the 
Territory. 

E. Murphy for defendant. 


CHARLES H. ROSE v. DAVID K. TRASK. 
No. 1509. 


ORIGINAL. 


ARGUED OCTOBER 29, 1923. Decipep OCTOBER 30, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


PRIMARY ELECTIONS-—contests. 


Assuming but not deciding that the provisions of the Primary 
Law (Sec. 48, R. L. 1915) making the “laws relating to elections” 
applicable to primaries include by necessary implication the laws 
pertaining to contests of elections, the limitation contained therein 
that the laws relating to elections shall only be applicable “in so 
far as they shall be consistent with” the Primary Law excludes 
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the provisions of the Municipal Act pertaining to contests of 
municipal elections, such provisions being inconsistent with the 
Primary Law. 


OPINION OF THE COURT BY PETERS, C. J. 


This is an original proceeding instituted in this court 
to contest the nomination at the primary election held on 
October 13, 1923, of David K. Trask as a candidate on the 
democratic ticket at the ensuing municipal election to be 
held on November 6, 1923, for the office of sheriff of the 
City and County of Honolulu. 

The respondent demurred to the petition upon the 
ground, among others, “that this court has no jurisdiction 
of the subject matter of said petition and has no authority 
to grant the relief sought by the said petitioner.” 

The Primary Law (Act 151, 8. L. 1918, Ch. 8, R. L. 
1915) contains no express provision permitting a contest 
of a primary election. The contestant claims, however, 
that while no express provision is contained in the Pri- 
mary Law permitting a contest of a primary election the 
Municipal Act providing a government for the City and 
County of Honolulu (Act 118, S. L, 1907, Ch. 111, R. L. 
1915) provides for contests of municipal elections and 
inasmuch as section 23 of the Primary Law (Sec. 48, 
R. L. 1915) makes the laws relating to elections applicable 
to primaries the Municipal Act pertaining to contests was 
by necessary implication made a part of and incorporated 
in the Primary Law and hence is applicable to primary 
elections. 

Section 23 of the Primary Law reads as follows: “The 
laws relating to elections shall apply to all primaries in 
so far as they shall be consistent with this chapter, the 
intent of this being to place the primary under the regula- 
tion and protection of the election laws, as far as possible, 
consistently with the provisions of this chapter.” 

Assuming but not deciding that the words “laws relat- 
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ing to elections” as contained in section 23 of the Primary 
Law include by necessary implication the existing law 
respecting contests of elections and that the provisions of 
the Municipal Act in respect to contests of elections are 
applicable to primaries for ensuing municipal elections 
the question is whether or not they are consistent with the 
Primary Law. If inconsistent with the Primary Law they 
come within the limitation imposed by section 23 and can- 
not be applied to primaries. 

So much of the Municipal Act pertaining to contests 
of elections as is necessary to be considered is as follows: 

“Sec. 1689. Validity of ballot. All questions as to the 
validity of any ballot cast at any election held under this 
chapter shall be decided immediately and the opinion of 
the majority of the board of inspectors of election at each 
polling precinct shall be final and binding, subject to 
revision by the supreme court of the Territory as herein- 
after provided.” 

“Sec. 1690. Petition to contest. Any candidate direct- 
ly interested, or any thirty duly qualified voters of any 
election district may file a petition in the supreme court of 
the Territory setting forth any cause or causes why the 
decision of any board of inspectors should be reversed, 
corrected or changed.” 

“Sec. 1691. Filing of petition. Such petition shall be 
filed in the office of the clerk of the supreme court within 
thirty days following the election proposed to be contested 
and shall be accompanied by a deposit of twenty-five dol- 
lars for costs of court.” 

“Sec. 1692. Summons. The clerk shall thereupon 
issue to the respondents named in such petition a sum- 
mons to appear before the supreme court within ten days 
after the service thereof.” 

“Sec. 1695. Hearing, judgment. At the hearing, the 
court shall cause the evidence to be reduced to writing 
and shall give judgment, stating all findings of facts and 
of law. Such judgment may invalidate the election on the 
grounds that a correct result cannot be ascertained be- 
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cause of a mistake or fraud on the part of the inspectors 
of election; or decide that a certain candidate, or certain 
candidates, received a majority or plurality of the votes 
cast and were elected. If such judgment should be that 
the election was invalid, a certified copy thereof shall be 
filed with the mayor, and he shall duly call a new election 
to be held within sixty days after filing such judgment; 
and if the court shall decide which candidate or candidates 
have been elected a copy of such judgment shall be served 
on the city and county clerk, who shall sign and deliver to 
such candidate, or candidates certificates of election, and 
the same shall be conclusive of the right of the candidate 
or candidates to the office.” 

Obviously the provisions quoted in themselves refer 
exclusively to contests of municipal elections as distin- 
guished from a primary, which is merely a means pro- 
vided by law for the selection of partisan or nonpartisan 
candidates at an ensuing election for which the primary 
is held. The scope of a primary is apparent from sections 
2 and 3 of the Primary Law (R. L. 1915, Secs. 27 and 28), 
the latter of which was amended by Act 223, S. L. 1923. 

Section 2 is as follows: “Nomination of candidates. 
All candidates for elective offices shall be nominated in 
accordance with the provisions of this chapter, and not 
otherwise. * * *” 

Section 8 as amended is as follows: “Primary held 
when; candidates only those nominated. 1. The primary 
shall be held at the regular polling place in each precinct 
on the first Saturday of October in the year 1916 and bien- 
nially thereafter; provided, that in such county or coun- 
ties or city and county where an election of county officers 
has by law been fixed to take place in November of any 
odd year, a primary shall also be held on the second Sat- 
urday of the first month preceding such election month 
and biennially thereafter for the election of such county 
officers. 2. No person shall be a candidate for the ensuing 
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general or county election unless he shall have been nomi- 
nated in the primary next prior thereto.” 

But assuming that by force of the provisions of sec- 
tion 23 of the Primary Law the word “election,” wherever 
it appears in the provisions of the Municipal Act, con- 
cerning contests of elections, is to be construed to include 
primary as well as municipal elections, these provisions 
are clearly inconsistent with the provisions of the Pri- 
mary Law. 

By section 1691, R. L. 1915, it is provided that a peti- 
tion for a contest may be filed within thirty days following 
the election proposed to be contested. By section 1692, 
Id., the respondent has ten days after service upon him of 
process within which to appear and answer the petition. 
Were both the contestant and contestee to take advantage 
of the full time allowed them respectively under the 
statutes, even assuming this court should give immediate 
attention to the petition, forty days would have intervened 
between the primary election sought to be contested and 
the hearing upon the contest. By section 1687, R. L. 1915, 
the date of the general municipal election is fixed as the 
first Tuesday after the first Monday of November. The 
general municipal election for which the contested pri- 
mary was held will occur on November 6 next. Hence 
twenty-three days will have intervened between the pri- 
mary election and the ensuing election. Variations may 
occur but the interval of time between the primary and 
the general election would not materially fluctuate. Under 
the circumstances the ensuing general municipal election 
may have been held prior to the hearing upon the contest 
or even prior to the elapsation of the time granted by the 
statute for the filing of a petition for a contest. Such a 
situation is incompatible with the existing Primary Law. 

Again, the judgments which this court may enter under 
the provisions of section 1695, R. L. 1915, are not in ac- 
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cord with the terms of the Primary Law. If this court 
should for any of the causes enumerated in that section 
declare the primary election for candidates at the ensuing 
municipal election for sheriff invalid no machinery is pro- 
vided by the Primary Law to call a new primary. Neither 
section 1695 nor section 1682, R. L. 1915, the latter of 
which provides for a special election in the case of a tie 
between two or more candidates at a general municipal 
election, is applicable to the Primary Law. But assuming 
that the provisions of section 1695 permitting the mayor 
to call a new election to be held within sixty days after 
the filing of the judgment of this court includes the power 
to call a new primary election the time allowed the con- 
testant and contestee under the statutes to respectively 
file a petition for a contest and answer, the additional 
time which would be necessarily consumed by this court 
upon the hearing of the contest and finally the time re- 
quired for a new primary would have created a delay 
which is not reconcilable with any theory of our Primary 
Law. And even if a new primary were held there is no 
provision in the Municipal Act authorizing a call for or 
the holding of a special election for sheriff pursuant to 
such primary. Further, if it were the judgment of this 
court that the contestant had received a plurality of the 
votes cast (the contestant does not claim that he received 
a majority), it would not entitle the contestant to a dec- 
laration of his election and the consequent issuance to him 
by the city and county clerk of a certificate of election. 
If the petition herein were to be heard upon its merits 
and the contestant prevail the best to which he would be 
entitled would be a judgment that he was the duly nomi- 
nated candidate on the democratic ticket for election to 
the office of sheriff at the coming general municipal 
election. 

Under the circumstances we are constrained to hold 
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that the law respecting the contests of municipal elections 
is inconsistent with the Primary Law and hence forms no 
part thereof and that there being no other law granting 
to the petitioner the right to contest in this court the pri- 
mary election of which he complains this court must dis- 
claim jurisdiction over the subject-matter of the petition. 

In accordance with our oral opinion heretofore ren- 
dered the demurrer to the petition on the second ground 
thereto, which is hereinbefore quoted, must be sustained 
and it is so ordered. 

S. B. Kemp of the firm of Huber & Kemp and C. M. 
Hite for petitioner. 

I. M. Stainback, J. L. Coke and N. W. Aluli for de- 
fendant. 


ERNEST H. WODEHOUSE ET AL., TRUSTEES UN- 
DER THE LAST WILL AND OF THE ESTATE 
OF BATHSHEBA M. ALLEN, DECEASED, v. 
IWALANI A. ROBINSON ET AL. 


No. 1484 


MOTIONS FoR ALLOWANCE OF ATTORNEYS’ FEES. 


ARGUED OCTOBER 15, 1923. DECIDED NOVEMBER 8, 1923. 
PETERS, C. J., PERRY AND LINDSAY, JJ. 


Per Curiam: Applications have been made by the 
attorneys for the respective parties, except the attorney 
representing the trustees, that they be allowed reasonable 
counsel fees for their services rendered in the above 
entitled matter in this court and in the circuit court of the 
first circuit, in which the suit originated. As appears 
from the opinion of this court (ante p. 462) it was a bill 
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filed by the trustees under the will and of the estate of the 
late Bathsheba M. Allen for the instructions of the court 
as to the disposition under the terms of the will of said 
decedent of that share of the income formerly paid Mrs. 
A. (Watty) Jaeger, and which since her death has been 
retained by the trustees awaiting a final judicial determi- 
nation of whether such income was payable solely to the 
surviving children of Mrs. Jaegar or whether children of 
deceased children should participate and share therein. 

The proceeding was for the benefit of the estate and in 
the interest of all parties concerned. Under the circum- 
stances the trust estate should bear the costs and expenses, 
including a reasonable attorney’s fee, of all parties affect- 
ed and brought before the court. (Evans v. Garvie, 23 
Haw. 694; Valentin v. Brunette, 26 Haw. 498.) To what 
part of the estate, however, such expenses should be 
charged depends upon the circumstances of each individ- 
ual case. Where the suit affects the corpus it is reason- 
able and proper that the corpus should bear such expenses. 
Likewise where the suit affects the income generally the 
general income should bear such expenses. If it affects 
both the corpus and the general income it should be pro- 
rated accordingly. Neither the corpus of the trust estate 
nor the general income accrued or to accrue therefrom 
was affected by the uncertainty of the terms of the will 
concerning which the trustees pray instructions. The suit 
affected but a particular fund. Only the parties affected 
by the determination of the disposition of that fund were 
made parties to the suit. Under the circumstances the 
fund should bear the expenses of the suit. (Noe’s Admin- 
istrator V. Miller’s Executors, 31 N. J. Eq. 234, 238; John- 
son V. Holifield, 2 So. (Ala.) 758, 757; Nation v. Green, 
123 N. E. (Ind.) 163, 168; Amory v. Lowell, 88 Mass. 
(1 Allen) 504; Kinmonth v. Brigham, 87 Mass. (5 Allen) 
270, 280.) 
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Each attorney and firm of attorneys asked for a fee of 
$1500 and supported their motions therefor by affidavits 
of the reasonable value of their services. From these affi- 
davits as well as from our own knowledge of the issues 
involved and the services rendered in this court we believe 
that the fees requested are reasonable. All of the motions 
for counsel fees are therefore granted and the fee of the 
respective movants is fixed in the sum of $1500. 

A decree conformable to the foregoing opinion will be 
signed upon presentation. 

A. G. M. Robertson, F. E. Thompson, W. F. Frear and 
S. C. Huber for the motions. 

H. Holmes contra. 


IN THE MATTER OF THE TAX APPEAL OF HAWI 
MILL & PLANTATION COMPANY, LIMITED. 


No. 1467. 


APPEAL FROM TAX APPEAL COURT THIRD CIRCUIT. 


SUBMITTED OCTOBER 3, 1923. Decipep NovempBer 14, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


TAXATION—real and personal property—assessment of enterprise for 
profit. 

Where the real and personal property of a corporation are 
combined and made the basis of an enterprise for profit, but it 
does not appear that as so combined their value is in excess of 
the aggregate value of the several parts thereof nor that the 
value of the several parts is depreciated by reason of their 
combination, such property must be assessed separately as to 
each item thereof for its cash value. 


OPINION OF THE COURT BY PETERS, C. J. 


The Hawi Mill & Plantation Company returned all 
real and personal property belonging to it and of which 
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it had possession or control on January 1, 1922, including 
all animals subject to taxation in its possession on that 
day, as combined and made the basis of an enterprise for 
profit, at $600,000. The tax assessor assessed the com- 
pany’s property at $1,100,000. 

The taxpayer appealed from the assessment to the tax 
appeal court of the third judicial circuit. The tax appeal 
court fixed the valuation of the taxpayer at $985,000. The 
taxpayer appealed therefrom to this court. 

It is undisputed that the taxpayer is an enterprise for 
profit. Evidence was submitted of the average annual 
net profits of the company for eight years next preceding 
the taxation period. This was no criterion, however, due 
to the unprecedented conditions obtaining during that 
period. (Re Tares H. C. & Ñ. Co., 26 Haw. 708; Re 
Taxes Oahu S. Co., 26 Haw. 780.) No evidence of any 
sales of stock of the company was produced, due as we 
understand it to the fact that the company is a close 
corporation, its stockholders few and its stock not quoted 
on the market. No facts and considerations which might 
reasonably and fairly bear upon the valuation of the 
company’s property were produced which would tend to 
show that the combined property of the taxpayer was of 
greater value than the aggregate of its several parts. On 
the other hand it does not appear that the value of the 
several parts was depreciated by reason of their combina- 
tion. (Re Taxes Waiakea Mill Co., 24 Haw. 333; Re 
Taxes Hawi M. & P. Co., 23 Haw. 46.) Under the circum- 
stances the property of the company must be separately 
assessed for its cash value. (R. L. 1915, Sec. 1241 as 
amended.) 

The taxpayer in its return valued its property sepa- 
rately at $562,142.22. The tax assessor testified that sepa- 
rately assessed its aggregate cash value was $979,894.80. 

The only items, the value of which was in dispute 
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between the taxpayer and the tax assessor, were the com- 
pany’s fee simple lands, certain lands leased by it from 
the Territory, growing crops and capital stock in foreign 
corporations. 

First as to the valuation of the company’s fee simple 
lands. The tax assessor testified that the fee simple cane 
lands owned by the taxpayer were worth $150 an acre 
and pasture lands owned by the taxpayer were worth $10 
per acre. The taxpayer produced two witnesses who 
testified that the company’s fee simple cane lands should 
not be assessed separately; that cane land was seldom if 
at all dealt in separately; that usually included in lands 
denominated as cane lands was a certain proportion un- 
suitable for cane and suitable only for pasturage or of no 
use whatever, and that so dealt in the prevailing price 
was from $80 to $85 per aére throughout. No reason was 
given by the tax assessor for his valuations other than 
that this court had placed a valuation of $200 an acre 
upon cane lands of the Onomea Sugar Company. No 
similarity between the cane lands of the taxpayer and 
those of the Onomea Sugar Company was shown and 
under the circumstances we are compelled to adopt the 
evidence of the taxpayer and place the valuation of its 
fee simple lands at $85 per acre throughout, including in 
the category of cane lands such as may be pasture or 
waste land. 

As to the value of lands leased from the Territory. 
Lands held by the taxpayer under lease from the Terri- 
tory must by reason of the provisions of section 385, R. 
L. 1915, be taxed the same amount as the value of the 
fee. See Re Taxes Waiohinu Agr. Co., 23 Haw. 621; Re 
Tages Hawi M. £ P. Co., 26 Haw. 46. 

Next as to the value of growing crops. The only evi- 
dence submitted to the tax appeal court was that of the 
tax assessor which the tax appeal court adopted. Under 
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the circumstances its finding in that regard must be 
sustained. 

Finally as to the value of stock in foreign corporations. 
Stock held by the taxpayer in the California-Hawaiian 
Refinery, a foreign corporation, was returned for taxation 
but its value was not separately stated. The tax assessor 
assessed it for its full par value. The company took 
exception to this assessment upon the ground that the 
stock had not been paid for by it. No evidence of the 
actual value of this stock was submitted by either the 
taxpayer or the tax assessor. Under the circumstances 
the finding of the tax appeal court cannot be disturbed. 

We find the cash value of the real and personal prop- 
erty of the taxpayer including animals subject to taxation, 
separately assessed, to be in round numbers $942,000. A 
decree conformable to the foregoing opinion will be signed 
upon presentation. 

C. F. Clemons and A. Lewis, Jr., for the taxpayer. 

H. R. Hewitt, First Deputy Attorney General, for the 


asSessor. 
CONCURRING OPINION OF PERRY, J. 


I concur in the view that the property of the taxpayer 
should be assessed at $942,000, basing my concurrence 
upon the ground that the testimony of the witnesses for 
the taxpayer to the effect that the value of its cane lands 
and pasture lands on an average is $85 per acre is of 
greater weight than the testimony of the assessor to the 
effect that the value of the cane lands is $150 per acre 
and that of the pasture lands $10 per acre; but I do not 
concur in the inclusion in the opinion of the statement 
that “it does not appear that the value of the several parts 
was depreciated by reason of their combination.” That 
statement is upon an immaterial point and is misleading. 
In the majority opinion it is held, and I concur, that 
upon the facts of this case the property of the taxpayer 
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cannot be assessed as an enterprise for profit and that the 
various items of property owned by the taxpayer must be 
assessed at the aggregate of their values as separate parts. 
By this I mean that if it appears from the evidence, as it 
does, that the various items of property owned by the 
taxpayer could have been sold separately for certain 
stated amounts at the assessment date, those selling prices 
constitute the cash value of those items of property upon 
that date. It would be immaterial, to my mind, if it 
should be made to appear that by reason of their combi- 
nation in use by this taxpayer they were worth as a 
profit-producing aggregate or enterprise less than the 
total of the separate values of the parts. If, as this court 
now unanimously finds, the separate items of property 
owned by this taxpayer if sold on the assessment date 
would have brought proceeds aggregating $942,000, under 
the law the assessment must be made at the sum of 
$942,000 even though it were made to appear to us that 
on the assessment date, used in combination as the prop- 
erty was used by this taxpayer, it was worth on the show- 
ing of its income-producing capacity less than that sum. 
The statement above quoted from the majority opinion is 
indeed true in fact but its inclusion as one of the grounds 
for the ultimate conclusion reached is misleading in giv- 
ing the impression that it is legally possible for the prop- 
erty of a corporation to be worth less, for taxation pur- 
poses, than the aggregate of the cash values (using that 
term as hereinabove defined) of its separate parts,— 
something which, to my mind, is legally impossible. 
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EMMA WAAL v. CHINGIRO SAKAGI AND 
Y. YOSHIKAWA. 


No. 1470. 


APPEAL FROM CIRCUIT JUDGE First CIRCUIT. 
Hon. J. J. BANKs, JUDGE. 


SUBMITTED NOVEMBER 7, 1923. DECIDED NOVEMBER 19, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


Equity—jurisdiction—ejectment bill. 


A bill in equity is not the proper means to recover possession 
of land, there being no fraud in the case or other matter spe- 
cially the subject of equitable cognizance and such a bill cannot 
be used in place of an action of ejectment. A proceeding which 
is in form a suit in equity for an injunction to restrain the 
obstruction of a way, but which is in its essence an action to 
try the title to the easement and to eject the respondent, cannot 
be sustained as a proceeding in equity and it is the duty of this 
court sua sponte, in the absence of objection by the appellant, to 
recognize the fact of the lack of jurisdiction and give it effect. 


OPINION OF THE COURT BY PERRY, J. 


This is a suit in equity. The main allegations of the 
bill are: that the complainant is the owner in fee simple 
of a certain piece of land described by metes and bounds; 
that on said premises are sixteen houses owned by the 
complainant and used and occupied by lessees of the com- 
plainant; that the respondent Sakagi “claims to be the 
lessee” of a certain parcel of land adjoining that of the 
complainant and situate between the latter and a public 
street known as Park street; that for ten years and more 
prior to the institution of the suit complainant and her 
predecessors in title and those under her “have had, pos- 
sessed and used a certain easement and right of way over 


and across” the land claimed by Sakagi as lessee; that 
39 
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the right of way referred to constitutes “the only possible 
and available means of access’ from the complainant's 
land to Park street and from Park street to the complain- 
ant’s land; that Sakagi “notwithstanding the existence of 
the aforesaid right of way and easement appurtenant to 
the said premises of your orator and the uninterrupted 
use of the said right of way and easement * * * fora 
period of more than ten years * * * has recently advised 
your orator that he has made a contract with the respond- 
ent Yoshikawa for the erection of a building or buildings 
on and over the aforesaid easement and right of way * * * 
and has threatened and is now proceeding * * * to erect 
a building or buildings on and over the above described 
right of way and has threatened to block, obstruct and 
close up said right of way and is now proceeding to close 
the same and has already partly closed, blocked and ob- 
structed the same * * * notwithstanding the demand of 
your orator that the said respondents and each of them 
refrain and desist from closing, obstructing or blocking 
the same”; that the complainant “has made repeated de- 
mands upon the said respondents that they and each of 
them refrain and desist from closing, obstructing or block- 
ing said right of way * * * but that they the said re- 
spondents have nevertheless proceeded and are now pro- 
ceeding to block, obstruct and close the said right of 
way * * * in the manner hereinabove set forth’ and 
that unless the respondents are restrained by injunction 
from proceeding with the blocking of the way the com- 
plainant and those under her will be wholly deprived of 
access to the street. The prayer is for an injunction 
restraining the blocking of the way. A temporary in- 
junction was granted cx parte and subsequently the re- 
spondents filed a motion for its dissolution “for the rea- 
son that it affirmatively appears from the bill of com- 
plaint in this cause that this court in equity was and is 
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Without jurisdiction to issue said temporary restraining 
order for the reason that the right of complainant herein 
to an easement or right of way through the premises 
named in said complaint has not been established at law.” 
This motion was denied. The respondents thereupon de- 
murred to the bill upon the ground, among others, that 
“it affirmatively appears from said complaint that this 
court in equity is without jurisdiction to hear and deter- 
mine the matters and things set out in said bill of com- 
plaint and to grant the relief prayed for or any relief.” 
The demurrer was overruled. In their answer the re- 
spondents alleged ignorance as to the state of the com- 
plainant’s title to the piece of land upon which stood the 
sixteen houses; admitted that the sixteen houses were 
used and occupied by lessees of the complainant; admit- 
ted that Sakagi “claims to be the lessee” of the land 
adjoining that of the complainant and situate between it 
and Park street; denied the adverse user of the way as 
alleged in the bill; denied that “complainant had the 
right of way over the premises of said respondent, Chingi- 
ro Sakagi, to Park street ;” admitted that the respondents 
“intended to erect a building on and over the property 
upon which complainant claims an easement and right of 
way;” admitted that the complainant had made repeated 
demands upon the respondents that they refrain and 
desist from obstructing the way and that the respondents, 
nevertheless, had proceeded and were now proceeding to 
block, obstruct and close the way and alleged that “if 
they had not been restrained by an order of this court 
from completing the building, then under course of con- 
struction, said building would have entirely covered the 
premises over which the complainant claims an easement 
and right of way.” Without further objection on the 
part of the respondents as to absence of jurisdiction, trial 
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was then had upon the issue of title by adverse user and 
a decree was rendered granting a permanent injunction. 

It will be unnecessary to consider whether the very 
allegations of the bill showed that while in form it was a 
suit in equity it was in essence an action of ejectment to 
try the title to the alleged easement and to eject the 
respondents from the way claimed or whether upon this 
theory the demurrer should have been sustained. The 
answer certainly places it beyond any doubt that the issue 
between the parties was purely one as to the title to the 
easement and that although in form this is a suit in 
equity it is in reality an action of ejectment to secure the 
removal of the respondents and their building from the 
alleged way. The complainant in her bill alleges that she 
is the owner of this right of way and that she acquired it 
by adverse user for more than ten years. The respondents 
in their answer deny that there is any such easement ap- 
purtenant to her land and that the complainant ever 
acquired one by adverse user. The respondents admit in 
their answer that when enjoined they were erecting a 
building which was intended to cover and would have cov- 
ered the whole of the alleged way and asserted that if the 
temporary injunction had not been issued they would 
have completed the erection of this building. The only 
issue left was as to the title to the easement. The court 
of equity had no jurisdiction to try this issue and the 
respondents are entitled to have it tried at law before a 
jury. The proceeding is devoid of any equitable features. 
It is true that when, as in Kuala v. Kuapahi, 15 Haw. 
300, the “case is not without traces of equity jurisdiction” 
or when, as it is sometimes expressed, “the case is not 
wholly foreign to equity jurisdiction” or “when it is not 
on its face such that equity could have no jurisdiction 
over it” or “when the defect is a want of equity and not 
a want of power” or “when equity is competent to grant 
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the relief sought and has jurisdiction of the subject mat- 
ter”, the objection of an adequate remedy at law is 
deemed to be waived and comes too late when made in 
the appellate court for the first time; but it is equally 
well settled that when the suit is “practically an eject- 
ment bill to recover the possession of land” the appellate 
court may and should sua sponte reverse the decree below 
and direct a dismissal of the bill even though the objec- 
tion of absence of jurisdiction was not raised by demur- 
rer, plea or answer or suggested by counsel. Kuala v. 
Kuapahi, supra, p. 302; Lewis v. Cocks, 23 Wall. 466, 
470; Allen v. Puliman’s Palace Car Co., 139 U. S. 658, 
662; McConnell v. Prov. S. L. A. Koc., 69 Fed. 118, 115, 
and Williams v. Fowler, 201 Pa. St. 336. It cannot be 
said, without qualification, that in this instance the ob- 
jection of want of jurisdiction was not at any time raised 
in the court below. It was raised upon the motion to 
dissolve the restraining order and also by demurrer. Per- 
haps it should have been further raised and insisted on 
by objections to the evidence and in the final argument 
on the merits. In this court argument was presented in 
support of the demurrer but no reliance was placed by 
the appellants upon the point as disclosed by the bill and 
answer. However, we feel that we cannot overlook the 
absence of jurisdiction and, therefore, that the appeal 
should be sustained, the decree reversed and the cause 
remanded for such further proceedings as may be proper 
not inconsistent with this opinion. 
Smith & Wild for complainant. 
Lightfoot & Lightfoot for respondents. 
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CONDITIONAL SaLe—interest of vendee of chattel under before per- 
formance of conditions. 


Under a conditional sale of a chattel the terms of which pro- 
vide that title shall not pass to vendee until payment of the pur- 
chase price, the vendee acquires no interest in the chattel itself 
which he may sell or assign, the right that such vendee acquires 
being merely the right upon performance of the conditions of 
sale to become the owner of the chattel. 

SaMe—assignment of right of vendee under conditional sale. 


Except as restrained by the terms of the agreement of sale, the 
vendee under a conditional sale has such a right as he may 
transfer or assign. 


StratutEes— section 3120, R. L. 1915. 


The provisions of section 3120, R. L. 1915, requiring a change of 
possession of a thing conveyed held not applicable to the transfer 
or assignment of the right of a party to become the owner of a 
chattel upon performance of the terms of a conditional agreement 
of sale. 


OPINION OF THE COURT BY LINDSAY, J. 


The defendants, who are respectively the sheriff of the 
City and County of Honolulu and one of his deputies, on 
January 29, 1923, pursuant to a writ of execution issued 
out of the district court of Honolulu on a judgment in 
favor of one Gilman against Kinjo Ikeda, levied on a 
clothes-pressing machine lying in the “Kinjo Clothes 
Cleaning Shop.” Plaintiff, claiming to have purchased 
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the machine from Kinjo Ikeda, brought an action of 
replevin in the first circuit court for the recovery of the 
same. The case was heard before a circuit judge without 
a jury and the trial judge rendered a decision finding 
that plaintiff was the owner of the machine and entitled 
to restitution thereof. Judgment was entered accordingly 
and the case comes here upon exceptions to the judgment 
as being contrary to the law and the evidence. 

It appears from the evidence that, since the month of 
August 1922, Mrs. Ikeda had conducted the Kinjo Clothes 
Cleaning Shop on her own account, her husband taking 
no part in the management thereof. The license to con- 
duct the business was in the name of Mrs. Ikeda and, on 
November 21, 1922, she was registered at the office of the 
territorial treasurer as a sole trader pursuant to section 
2959, R. L. 1915. In August 1922, Ikeda obtained from 
the Hurd-Pohlmann Company, Limited, a clothes-pressing 
machine and placed it in the workshop of his wife where 
it remained until seized by defendants on January 29, 
1923. The provisions of the agreement between the Hurd- 
Pohlmann Company and Ikeda were that: The company 
agreed to sell Ikeda the machine for the sum of $552.85 
payable $100 upon the date of the agreement, $175 on de- 
livery of the machine to Ikeda, $138.95 on September 25, 
1922, and $138.90 on October 25, 1922; that upon the full 
payment of said sum of $552.85 and interest the company 
would make, execute and deliver to Ikeda a bill of sale 
of the machine; title to the machine to be and remain in 
the company until full payment should be made as afore- 
said, and Ikeda acquired no interest in the machine, 
which he might sell, assign, transfer, lease, let, mortgage 
or in any way dispose of or which might be levied upon 
or attached. 

Sometime during the month of November 1922 plain- 
tiff and Ikeda entered into negotiations for the purchase 
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by plaintiff of the machine for $552.85. On November 20 
plaintiff paid Ikeda $50 on account of the purchase price 
and on November 29 plaintiff paid Ikeda the balance of 
$502.85. At that time the Hurd-Pohlmann Company, 
Limited, had not been paid the full amount of the pur- 
chase price agreed upon between it and Ikeda. The 
final instalment was paid to Hurd-Pohlmann Company 
about the middle of January 1923, whether by Ikeda or 
by plaintiff is not clear from the evidence, neither does it 
appear whether at the time the final payment was made 
the creditor of Ikeda had recovered the judgment against 
Ikeda upon which the levy was made. On December 1, 
1922, or two days after the last payment by plaintiff to 
Ikeda, plaintiff took over from Mrs. Ikeda the clothes- 
cleaning business, upon an arrangement under which he 
was to pay Mrs. Ikeda a monthly rental of $30 for the 
same. Thereafter plaintiff ran the business on his own 
behalf, collecting all of the receipts thereof. Mr. and 
Mrs. Ikeda continued to live, as they had before, in or 
about the shop premises, Mrs. Ikeda occasionally doing 
some odd jobs in the shop, not for pay but, as she ex- 
pressed it, “just to help Aoyama out.” 

The contention of defendant is that, under the evi- 
dence, the alleged sale of the machine by Ikeda to plain- 
tiff was void as to the judgment creditor under section 
3120, R. L. 1915, which prescribes that a conveyance of 
personal property not accompanied by immediate posses- 
sion and followed by an actual and continued change of 
possession of the thing conveyed shall be void against 
creditors of the vendor unless such conveyance shall be 
recorded in the office of the registrar of conveyances. In 
the instant case Ikeda gave plaintiff no bill of sale or 
other writing transferring his interest in the machine, 
and no instrument concerning the transaction was placed 
of record. 
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Was the transaction between plaintiff and Ikeda 
such a conveyance of personal property that, under the 
statute, required a change of possession of the thing 
conveyed? In other words, is section 3120, R. L. 1915, 
applicable to the facts in this case? This may be made 
clearer if it first be considered what, under the facts 
herein, was the thing conveyed by Ikeda to plaintiff. 

The controversy between the parties hereto has pro- 
ceeded upon the theory that Ikeda sold the clothes-press- 
ing machine itself to plaintiff, defendants’ contention 
being that the sale was void as to the judgment creditor 
because it was not followed by such a change of posses- 
sion of the machine as is required by the statute, while 
plaintiff contends that the evidence showed a sufficient 
compliance with the statute. If, on December 1, 1922, 
Ikeda had been owner of the machine, the sole question 
at issue would have been that urged by the parties. 
but from the facts in the case, the question of a change 
of possession is not material. As already stated, under 
the express terms of the agreement between Hurd-Pohl- 
mann Company, Limited, and Ikeda, title to the machine 
was to remain in Hurd-Pohlmann Company until the 
price agreed upon was paid in full. Such agreements 
are common and are trequently referred to as condi- 
tional sales, but, as pointed out by the authorities, this 
is a misnomer for an agreement of this character is in 
reality nothing more than a mere agreement to sell, or, 
as called in Sanders V. Keber, 28 Ohio St. 630, a bail- 
ment with a contract for a future sale. Under the agree- 
ment, therefore, Ikeda acquired no interest in the ma- 
chine itself, all that he did acquire being the right, under 
certain circumstances, to compel the owner of the ma- 
chine to convey it to him. It follows, therefore, that, not 
owning the machine itself or any interest therein, Ikeda 
could not sell nor convey the same to plaintiff. As ex- 
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pressed by Mr. Mechem in his learned work on sales: 
“Unlike the cases here being considered, and to be dis- 
tinguished from them, is the case of the purchaser who 
has contracted upon the condition that, though the pos- 
session may be delivered to him, no title shall pass to 
him until the price is paid. Here, until the payment of 
the price, the vendee has by the express terms of the 
agreement no present title at all, not even a defeasible 
one; and, as will be seen, it is settled, by the great weight 
of authority, that until he acquires title by payment he 
can transfer none even to a bona fide purchaser for 
value.” 1 Mechem on Sales, Sec. 152. 

Under the terms of the agreement between the Murd- 
Pohlmann Company, Limited, and Ikeda, as already ob- 
served, Ikeda acquired no interest in the machine which 
he might sell, assign, transfer or dispose of in such 
manner as might interfere with the ownership of the 
Hurd-PohImann Company, Limited. Under such a pro- 
vision, however, it does not follow that Ikeda had no 
rights in the premises that he could assign to a third 
party. Ikeda had the right to become the owner of the 
machine upon performance of the conditions of his 
agreement with the Hurd-Pohlmann Company (see 1 
Mechem on Sales, Sec. 587) which right (at least as 
against every one but the Hurd-Pohlmann Company) 
he could assign or transfer to a third party, and although 
the parties herein speak of the transaction between Ikeda 
and plaintiff as a sale of the machine itself, it is clear 
that they considered it as a mere transfer of whatever 
right Ikeda had, for it appears from the evidence that 
plaintiff was fully advised as to the state of Ikeda’s 
ownership and, at the time of the sale as testified to by 
Ikeda, “the provision was this, that after transferring 
this machine to Aoyama that he, Aoyama, and I were 
to go down to the company, and that thereafter Aoya- 
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nia’s name was to appear instead of mine.” Whether 
this plan was followed does not appear from the evi- 
dence and it is immaterial but this testimony is signifi- 
cant in that it shows the true nature of the thing con- 
veyed—not the machine itself, but merely the right that 
had been Ikeda’s under the terms of his agreement with 
the owner of the machine. 

Ikeda, as already stated, having the right to become 
the owner of the machine upon complying with the terms 
of his contract with the Hurd-Pohlmann Company, Lim- 
ited, and having (except as against the Hurd-Pohlmann 
Company, Limited) the right to assign that right, it 
follows that, after the transfer of Ikeda’s right to plain- 
tiff, plaintiff stood in the same position that had been 
occupied by Ikeda and had the right to become the 
owner of the machine when the terms of the contract 
with the Hurd-Pohlmann Company, Limited, were com- 
plied with. It appearing from the evidence that per- 
formance of the conditions of the agreement of sale was 
accomplished about the middle of January 1923, title 
in the machine became vested in plaintiff at that time, for 
“upon performance of the condition of the sale, the title 
to the property vests in the vendee, or, in the event that 
he has sold or mortgaged it, in his vendee or mortgagee 
without further bill of sale.” 1 Mechem on Sales, Sec. 
588, n. 1 and cases cited. 

The thing, then, that Ikeda conveyed to plaintiff not 
being a tangible or corporeal object but a mere intan- 
gible right incapable of physical possession or change 
of possession, it is obvious that the language of section 
3120, R. L. 1915, is not applicable. As said in 27 C. J., 
p. 589: “The rule that possession must accompany the 
title does not apply to the sale or assignment of in- 
tangible property such as a debt which may be assigned 
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by transfer and notice to the debtor, or to the assign- 
ment of the benefit of an executory contract.” 

“The rules pertaining to a change of possession of 
goods and chattels upon a sale thereof, or to the filing of 
a lien thereon, and the dominion required to be exercised 
by a purchaser, mortgagee or pledgee of tangible prop- 
erty cannot be applied to a sale or pledge of indebted- 
ness intangible of itself, only the evidence of which, if in 
writing, is perceptible. The conditions are not the same, 
and the rules of law applicable to transfers of the two 
classes of property differ. As to one, the possession of 
which is evidence of ownership, the dealings must be 
open, visible and public; while as to the other the busi- 
ness may be, as it usually is, private. The necessities of 
business require it.” Stackhouse v. Holden, 73 N. Y. X. 
203, 205. See also Young v. Upson, 115 Fed. 192, 195 
En Frankfort Chair Co. v. Buchanan, 51 S. W. (Ky.) 

In Livingston v. Littell, 15 Wis. 218, it was held that 
the statute declaring that “every assignment of goods 
and chattels, unless the same * * * be followed by 
an actual and continued change of possession * * * 
shall be presumed to be fraudulent and void as against 
the creditors of the person making the assignment” did 
not apply to an assignment of choses in action, and in 
Campbell v. Nat. Bank, 105 S. E. (S. C.) 413, the court 
in construing a similar statute said: “The statute never 
contemplated that such securities should come within the 
terms of this section. It contemplated such tangible 
property as steam engines, pianos, organs, mules, stock 
of goods, and such property of like character, and never 
was intended to apply to negotiable securities, notes, 
bonds, mortgages, and such property as goes usually by 
assignment or actual delivery. The action applies to 
tangible personal property.” 

Inasmuch as the provisions of section 3120, R. L. 
1915, are not applicable to the facts in this case the 


EDMONDS v. WERY, 27 Haw. 621. 621 
Syllabus. 


trial judge properly found that plaintiff was the owner 
of the machine in controversy and as such was entitled 
to restitution thereof. The exceptions are overruled. 

J. B. Lightfoot (Lightfoot & Lightfoot on the brief} 
for plaintiff. 

G. K. French (also on the briefs) for defendants. 


HELENA W. EDMONDS AND HERMAN KAMAT 
KAIMANA, A MINOR, BY HELENA W. ED- 
MONDS, GUARDIAN AD LITEM, v. EMIL WERY, 
MRS. CLAY M. HUDSON, LAU KING FAI, 
ALIAS KONG FAI, WM. WERY AND JULES 
WERY. 


No. 1485. 


EXCEPTIONS FROM CIRCUIT Court FOURTH CIRCUIT. 
Hon. H. L. Ross, JUDGE. 


ARGUED OCTOBER 3, 1923. DeciDED NOVEMBER 27, 1923. 
PETERS, C. J., PERRY AND LINDSAY, JJ. 


RoyaL ParenT— description, construction of. 


Where the courses and distances describing the land granted by 
a royal patent are clear and unambiguous the description in the 
patent controls and the grant should not be enlarged to cover 
land not included in the specific description although one of the 
courses is recited as running “along the place that is said to be- 
long to K,” the boundaries of which place were not definitely 
fixed at the time the patent was issued. 


ADVERSE Possession—egsclusive possession—evidence. 
It appearing from the evidence that the person who, it is 
claimed, had gained title to the land by adverse possession was 


not in exclusive possession thereof for the statutory period, the 
land being occupied by other persons not shown to have been 
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holding under the claimant, the trial court properly granted a 
nonsuit. 
OPINION OF THE COURT BY LINDSAY, J. 


This is an action of ejectment brought in the fourth 
circuit court to recover the land described in the com- 
plaint to which plaintiffs claim title by purchase from 
one D. Kamai. The case was brought before the circuit 
court, jury waived. At the close of the case for plaintiffs 
the trial judge, on the motion of defendants, granted a 
nonsuit, from which judgment plaintiffs have come here 
on exceptions. 

The claim of plaintiffs is that the land in controversy 
is a portion of the Jand described in R. P. 16 to George 
Moore and Naomi, his wife, and that title to the same 
has, by mesne conveyances, devolved upon plaintiffs. The 
plaintiffs further contend that the evidence shows that 
D. Kamai, the immediate predecessor in title of plaintiffs, 
had gained title to the land by open, continued, notorious, 
hostile and exclusive occupation for more than ten years. 
The trial court, in granting the nonsuit, found against 
plaintiffs on both contentions, holding that plaintiffs had 
failed to show any connection between the land described 
in R. P. 16 and the land in question, and that plaintiffs 
had not established title by adverse possession. 

The sole question presented by the exceptions is 
whether, from the state of the evidence, the trial judge 
was in error in granting the nonsuit. 

In support of the contention that the land in dispute 
is a portion of that described in R. P. 16, a certified copy 
of that patent was received in evidence. The land com- 
mission award on which the patent was supposedly issued 
was not offered in evidence but, as no point in that regard 
has been made here, it may be assumed, for the purpose 
of this opinion, that the royal patent properly described 
the land that had been awarded to Moore and Naomi. 
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The land is described in the patent by metes and bounds 
as follows: “Beginning at the west corner of this lot 
63 4/12 feet makai of the corner of Main (now Kinoole 
street) and King (now Kalakaua street) streets, on the 
Puna side of King street, thence running North 51° 30’ 
East 3 chains 6110/12 feet along King street to the west 
corner of the house-lot of Captain Chas. Hoyer; thence 
South 32° East 2 chains 608/12 fect along the lot of 
Hoyer and the place that is said to belong to Kahanau- 
maikai to the east corner of this; thence South 63° West 
3 Chains 5 7/12 feet along the place of the American Mis- 
sionaries in Punahoa to the south corner of this lot; 
thence North 41° 30 West 1 chain 19 10/12 feet along the 
place of Halaki (mother-in-law of B. Pitman) to a slight 
angle; thence North 43° West 601/12 feet along Halaki 
to the place of commencement,—96/100 of an acre a lit- 
tle more or less.” Attached to the royal patent is a 
sketch of the land described herein. 

John K. Akau, a surveyor called on behalf of plain- 
tiffs, testified that in his opinion as a surveyor the land 
in dispute was included in R. P. 16. This witness had 
made a sketch of what he deemed was included in R. P. 
16, which sketch was admitted in evidence as plaintiffs’ 
exhibit “D.” On this sketch the land in dispute, con- 
taining an area of 9354 square feet, is delineated. On 
cross-examination the reason given by the surveyor for his 
opinion that the land in dispute was included within 
R. P. 16 was that the second course in the description 
indicated that R. P. 16 and the land of Kahanaumaikai 
adjoined each other, hence, the witness, claiming that this 
was frequently done by surveyors under such circum- 
stances, totally ignored the express terms of the descrip- 
tion and made R. P. 16 adjoin the land which, several 
years after the issuance of R. P. 16, was awarded to 
Kahanaumaikai. That the surveyor was unwarranted in 
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thus departing from the clear description in R. P. 16 is 
clearly seen by an examination of the sketch attached to 
R. P. 16 as well as by the evidence of the surveyor him- 
self, brought out on cross-examination, for from this evi- 
dence it conclusively appears that the land in dispute is 
not within R. P. 16. The surveyor testified that he had no 
difficulty in making a survey of the premises from the de- 
scription in R. P. 16, that the description therein was 
correct both as to courses and distances, and that these 
courses and distances close the survey within a few feet. 
He admitted that, if his theory as to the boundaries of 
the land contained within R. P. 16 is the correct one, 
that patent would have to have eight courses, whereas the 
description in R. P. 16 contains only five courses, which 
courses close the survey within a few feet. The whole of 
the evidence given by the surveyor amounts simply to 
this: The courses and distances set forth in the second 
call in R. P. 16 were perfectly clear but merely because 
the courses and distances called for in course 2 were 
stated as running along “the place that is said to belong 
to Kahanaumaikai” (a place that at the date of the 
patent was not definitely fixed), the surveyor avoided 
using the bearings and distances set forth in the patent 
and arbitrarily departed therefrom. Under the evidence 
the circuit judge could have come to no other conclusion 
than that reached by him, namely, that the land in dis- 
pute was not a part of the land described in R. P. 16. 

It is contended, however, by plaintiffs that, even if 
their claim that the land in dispute was a portion of 
R. P. 16 was not established by the evidence, there was 
evidence showing that plaintiffs and their predecessors in 
interest had gained title by adverse possession. At the 
time set for argument of these exceptions counsel for 
plaintiffs did not appear and point out the evidence in 
support of this contention and this court was, therefore, 
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compelled to laboriously peruse the whole of the tran- 
script. Having sought in vain for the evidence suggested, 
this court requested counsel for plaintiffs to point out the 
same, and counsel filed a memorandum setting forth por- 
tions of the evidence which, it is asserted, show title in 
plaintiffs by adverse possession. The evidence thus indi- 
cated, however, is most vague and unsatisfactory and falls 
far short of showing that open, notorious, continued and 
exclusive possession by plaintiffs or their predecessors 
that is requisite to establish title by adverse possession. 
From the evidence it appears that, during the period in 
which it is asserted that the possession of Kamai, plain- 
tiffs’ predecessor, was ripening into a title by adverse pos- 
session, said Kamai was not in exclusive possession of the 
land in dispute. Other persons occupied the land, not as 
tenants of Kamai but, as far as it appears to the contrary, 
in apparent hostility to him. At the close of plaintiffs’ 
case, upon the request of the trial judge that plaintiffs’ 
counsel point out the evidence showing the nature of 
Kamai’s possession for the statutory period, counsel 
stated that the evidence showed that one Mumu had held 
possession of the land, but counsel admitted that there 
was no evidence of relationship between that person and 
Kamai. As to Pinau, another person shown by the evi- 
dence to have lived upon the land in dispute, counsel 
admitted that there was no specific evidence showing 
under whom Pinau claimed. 

The court is unable to say that the trial court erred 
in finding that the evidence failed to show title by adverse 
possession in plaintiffs, and the exceptions are overruled. 

J. W. Russell for plaintiffs filed briefs but did not 
argue. 

C. 8. Carlsmith (also on the brief) for defendants. 
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ALDEN T. HALL AND ALICE A. HALL v. STANLEY 
C. KENNEDY. 


No. 1501. 


RESERVED QUESTIONS FROM CIRCUIT COURT First CIRCUIT. 
Hon. R. J. O'BRIEN, JUDGE. 


ARGUED DECEMBER 5, 1923. Drewep DECEMBER 5, 1923. 


Peters, C. J., Perry AND LINDSAY, JJ. 


DEATH BY WRONGFUL AcT—action for. 


Prior to the enactment of Act 245, S. L. 1923, no action might 
be maintained in this jurisdiction by parents for the death of 
their adult daughter caused by the negligence of another. 


OPINION OF THE COURT BY LINDSAY, J. 


This is an action for the recovery of damages for the 
death of the daughter of plaintiffs alleged to have been 
caused through the negligence of defendant. In the com- 
plaint it is alleged that the deceased, a teacher by occupa- 
tion, was the sole support of plaintiffs; that she met her 
death on December 23, 1922, by being struck by the auto- 
mobile of defendant, and that by reason thereof plaintiffs 
were deprived of their sole support and maintenance. 

Defendant demurred to the complaint on the grounds 
that (1) it does not set forth facts sufficient to consti- 
tute a cause of action against the defendant, and (2) it 
does not allege that the deceased daughter of plaintiffs 
was a minor at the time of her death. The circuit court 
reserved for our consideration the question as to whether 
or not the complaint should be dismissed on one or both 
of these grounds. 

The age of the deceased is not set forth in the com- 
plaint but it is conceded that she was an adult at the 
time of her death. The sole question, therefore, is 
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whether, at the time of the death of their daughter, 
plaintiffs had a right of action against defendant. 

At the time of the death of deceased, on December 
28, 1922, the statutes of this Territory were silent as to 
the right of a person to recover damages for the death 
of a relative through the wrongful act of another. On 
May 2, 1923, the legislature enacted that: 

“When the death of a person is caused by the wrong- 
ful act or neglect of another, any person who was wholly 
or partly dependent upon such decedent and who has no 
remedy for compensation under the provisions of Act 221 
of the Session Laws of Hawaii, 1915, as amended, may 
maintain an action for damages against the person caus- 
ing the death * * *. In every action under this sec- 
tion such damages may be given as under all the circum- 
stances may be just.” Act 245, S. L. 1928. 

Under the provisions of section 5, R. L. 1915, no law 
shall have any retrospective operation, hence the act 
above quoted is inapplicable to the present case, and if, 
at the time of the death of deceased, there existed in 
plaintiffs a right of action, such right must be looked 
for outside of the statutory law of this jurisdiction. 

An action to recover damages for the death of a rela- 
tive was not known to the common law. In England no 
such action was maintainable until after the passage 
of what is commonly known as the Lord Campbell Act 
(9 and 10 Vict. c. 93, 1846). In 1892 the Hawaiian 
legislature enacted a statute which, with subsequent 
amendments, is now section 1, R. LL. 1915, reading as 
follows: 

“Sec. 1. Applies except when. The common law of 
England, as ascertained by English and American deci- 
sions, is declared to be the common law of the Territory 
of Hawaii in all cases, except as otherwise expressly pro- 
vided by the Constitution or laws of the United States, or 
by the laws of the Territory of Hawaii, or fixed by Ha- 
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waiian judicial precedent, or established by Hawaiian 
usage.” 

The rule of the common law applicable to the question 
involved herein, not having been altered by the Constitu- 
tion or laws of the United States or (until the enact- 
ment of Act 245, S. L. 1923) by the laws of this Terri- 
tory, must therefore be our guide in the instant case 
unless it can be said that a contrary rule of law has been 
“fixed by Hawaiian judicial precedent, or established by 
Hawaiian usage.” 

No case in all respects similar to the present one 
has ever been presented for judicial determination in this 
jurisdiction. This court has held that a widow may 
maintain an action to recover damages for the wrongful 
act of a defendant resulting in the death of her husband, 
Kake v. Horton, 2 Haw. 209, and that a father may re- 
cover damages for the death of his minor son caused by 
the wrongful act of another, Ferreira v. Hon. R. T. & L. 
Co., 16 Haw. 615, but an examination of these cases 
shows that the rule of the common law has not been 
departed from in this jurisdiction to the extent claimed 
by plaintiffs. 

In the case of Kake v. Horton, supra, decided in 1860, 
this court held that, although, under the common law of 
England an action by a widow for damages for the death 
of her husband by wrongful act would not lie, the com- 
mon law was not in force here as a whole, and allowed 
the action, the court basing its opinion chiefly on section 
14 of the Civil Code of 1859 which read: “The judges 
have equitable as well as legal jurisdiction, and in all 
civil matters, where there is no express law, they are 
bound to proceed and decide according to equity, apply- 
ing necessary remedies to evils that are not specifically 
contemplated by law, and conserving the cause of morals 
and good conscience. To decide equitably, an appeal is 
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to be made to natural law and reason, or to received 
usage, and resort may also be had to the laws and usages 
of other countries.” This section was expressly repealed 
by Act 57, S. L. 1892. The court in the above case also 
intimated that under the rules of the civil law such an 
action would lie, but, as pointed out in the brief of de- 
fendant, the court was doubtless misinformed on this 
point for in Louisiana, where the civil law prevails, this 
has been denied. See Hubgh v. N. O. R. R., 6 La. Ann. 
495, 54 Am. Dec. 565. 

In Ferreira v. Hon. R. T. & L. Co., supra, this court, 
on the authority of Kake v. Horton and several other 
Hawaiian cases, held that a father may maintain an 
action for damages for the death of his minor son caused 
by the wrongful act of another, the court saving at page 
628, “It is true that in the cases cited the actions were 
by widows for the deaths of their husbands, but the 
reasoning upon which the decisions were based is equally 
applicable to actions by parents for the deaths of their 
children.” 

The cases of Kake v. Horton and Ferreira v. Hon. R. 
T. & L. Co. above cited are undoubtedly authority for 
the proposition that, as “fixed by Hawaiian judicial 
precedent” the common law rule denying a right of 
action to a widow for the wrongful death of her husband 
or a right of action to a father for the wrongful death 
of his minor son, has been abrogated in this jurisdiction. 
But, in conceding that the cases cited go to such lengths, 
it does not follow that, in the case of the death of an 
adult, a person dependent upon the deceased, even if 
such dependent be the father or mother of deceased, has, 
in the absence of statute, a right of action against the 
person causing the death of deceased. In Kake v. Hor- 
ton the court, owing to the statute then in vogue, doubt- 
less was authorized in allowing the widow to maintain 
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her action for, in addition to the power vested in the 
court by that broad statute, a husband is bound by law 
to support his wife, and the legal right of the wife for 
such support was infringed by the wrongful act of the 
defendant. The same may be said of the Ferreira case 
for, since by law a father is entitled to the earnings of 
his son during the son’s minority, a right of action may 
be maintained by the father against one who, by causing 
the son’s death, deprives the father of that legal right. 
Where, however, no legal right is infringed, no right of 
action may be maintained. Upon reaching majority a 
child is under no legal duty of supporting his parent and 
the parent has no legal claim upon the earnings of his 
child after majority. In the instant case it is asserted 
that the deceased was the sole support of plaintiffs, but 
no legal duty or obligation was on deceased to support 
plaintiffs. “The obligation resulting from a tort 
can only be the ground of an action, when the obli- 
gation is recognized and ratified by the law: for by far 
the greater portion of the wrongs to which we are ex- 
posed in our artificial condition of society the law does 
not afford any redress. The redress is of necessity con- 
fined to legal rights, for which the law has provided an 
action or inflicts a punishment. 3 Black. Com. 23, 117. 
Pothier on Obligations, No. 1 and 197.” Hubgh v. N. O. 
R. R., supra. This was recognized in the Ferreira case 
where this court held that the measure of damages in 
such a case is the pecuniary value of the child’s services 
during his minority, and the costs and expenses incurred 
by the parent on account of the injury, less the usual and 
reasonable expense of caring for and rearing the child. 
In that case the court limited the period during which 
the plaintiff might recover to the son’s minority and, in 
effect, said that the parent was entitled to no part of the 
son’s earnings after his minority. 
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That no such action as the present one was maintain- 
able in this Territory was evidently in the mind of the 
legislature when in May of the present year Act 245, 
S. L. 1923, was enacted. 

For the foregoing reasons it is apparent that the 
complaint herein does not set forth facts sufficient to 
constitute a cause of action and reserved question num- 
ber 1 is answered in the affirmative, which answer dis- 
poses of the necessity for our answering reserved question 
number 2. 

A. M. Cristy (Brown, Cristy & Davis on the brief) 
for plaintiffs. 

A. G. M. Robertson (Robertson & Castle on the briefs) 
for defendant. 


T. MURAKAMI v. K. AONO. 
No. 1488. 


EXCEPTIONS FROM CIRCUIT COURT FOURTH CIRCUIT. 
Hon. H. L. Ross, JUDGE. 


SUBMITTED NOVEMBER 21, 1923. DECIDED DECEMBER 7, 1923. 


PETERS, C. J., PERRY AND Linpsay, JJ. 


LANDLORD AND TENANT—estoppel to deny landlord's title—transfer 
of landlora’s title. 
In an action for rent a tenant may show by way of defense 
that subsequent to the commencement of the tenancy the land- 
lord’s title passed to another upon foreclosure of a mortgage. 


OPINION OF THE COURT BY PERRY, J. 
This is an action for rent, instituted in the district court 


of South Hilo. Judgment was rendered for the plaintiff. 
On appeal to the circuit court, on points of law, the judg- 
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ment was affirmed. From the circuit court the case comes 
to this court on exceptions. 

From the evidence it appears that the plaintiff was 
the grantee named in a deed from the sheriff based upon 
a sale under an execution against one S. Fujimoto. This 
deed was dated June 30, 1922. At the time of the levy 
of the execution and sale thereunder, the property was 
subject to a mortgage dated March 23, 1922. After fore- 
closure of this mortgage under the statute by advertise- 
ment and sale, the property was conveyed to one Eno- 
moto, the purchaser at the foreclosure sale, by deed dated 
November 20, 1922. Enomoto in turn conveyed to one 
Sakutaro Fujimoto (not the same person as S. Fuji- 
moto) by deed dated December 5, 1922. 

The plaintiff adduced testimony showing the execu- 
tion of the deed by the sheriff to him and the entry by the 
defendant into possession as his tenant under an oral 
tenancy, evidently from month to month, payment by the 
defendant of rent for several months prior to December 
1, 1922, and the refusal of the defendant after demand 
to pay rent for the month of December, 1922. The de- 
fendant in his turn proved by documentary evidence the 
execution of the mortgage, its foreclosure, the mortgagee’s 
deed to Enomoto and Enomoto’s deed to Sakutaro Fuji- 
moto. There was no evidence in rebuttal. 

The plaintiff contended in the lower courts, and the 
contention was sustained, that the defendant, by accept- 
ing the tenancy, was estopped from setting up as a de- 
fense to the action the foreclosure proceedings and the 
deeds thereunder. The exceptions properly present the 
question whether the ruling of the circuit court upon this 
contention was correct. 

In our opinion the ruling was erroneous. There can 
be no doubt of the general rule that a tenant is estopped 
to deny the title of his landlord to the land demised, but 
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it is equally well settled, in this jurisdiction as well 
as in others, that this rule has its exceptions and that one 
of those exceptions is that the tenant may show by way 
of defense to the original landlord’s claim for rent that 
subsequent to the commencement of the tenancy the land- 
lord parted with his title either voluntarily or involun- 
tarily, as by a foreclosure of his mortgage. The general 
rule of estoppel is said to be based upon sound considera- 
tions of public policy; but the exception just referred 
to is as clearly supported by sound reason. Rent is com- 
pensation for the use of land. When one who demises 
or lets land to another ceases to own the land, as by 
voluntarily conveying the reversion to another or suffer- 
ing it to be taken from him by legal proceedings upon 
foreclosure of mortgage, he ceases to be entitled to that 
compensation. If, as apparently is the case in this in- 
stance, no express contractual provision ig made to the 
contrary, the right to rents thereafter accruing passes 
to the grantee of the reversion. It is immaterial whether 
the original landlord’s title is parted with voluntarily 
or involuntarily and it is equally immaterial whether the 
new owner at the time the action for rent is brought has 
elected to accept the tenant as his tenant or has dis- 
affirmed the tenancy or has or has not demanded the 
rent from the tenant. The right to the subsequently 
accruing rents or compensation for use and occupation 
exists in the grantee of the reversion whether he affirms 
or disaffirms the tenancy or demands the rents promptly 
or fails to so demand; and the tenant from the time of 
the transfer of the title is liable to the new owner for 
the rent or the value of the use and occupation. To hold 
otherwise would, as was said by one court, only serve to 
complicate matters and to cause an obstruction to the 
transfer of land (Perrin v. Lepper, 34 Mich. 292, 295). 

This court, while recognizing that “it is a general 
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and well settled rule of law that a tenant cannot dispute 
his landlord’s title” and saying that “disputing the land- 
lord’s title means the setting up of an incompatible and 
paramount title to defeat it,’ has distinctly held that 
“there are cxceptions to this rule, and cases arise where 
the rule would seem to apply on first sight, but which 
have circumstances which defeat its operation” and has 
approved a decision from Massachusetts to the effect that 
“a tenant is not estopped to deny that since his own entry 
into possession his lessor’s title has expired, either by 
its own limitation, by the act of the lessor or by eviction 
by title paramount.” Maile v. Chin Wo Co., 10 Haw. 
289, 291. In the same case the view was approved that 
“a tenant is not estopped to show that his landlord’s 
title was only an estate for the life of another, which 
expired during the term,” and that such expiration justi- 
fies the tenant in refusing to pay to the landlord subse- 
quently accruing rent. /b., 291. The case at bar involves 
simply another application of the same principle. The 
original landlord's title expired not by its own limitation 
but because of the lawful foreclosure of a mortgage. 

The following authorities, among others, sustain these 
general principles: Hilbourn v. Fogg, 99 Mass. 11, 12; 
Lamson V. Clarkson, 113 Mass. 348, 349; Ryder v. Man- 
sell, 66 Me. 167, 169, 170; Lancashire v. Iason, 75 N. ©. 
334, 337; Duff v. Wilson, 69 Pa. St. 316, 318, 319; Smith 
vy. Crosland, 106 Pa. St. 418, 416, 417; Howell v. Ash- 
more, 22 N. J. L. 261, 264, 265; Franklin v. Palmer, 50 
Til. 202, 205, 206; Sherman v. Spalding, 85 N. W. 
(Mich.) 1129, 1130; Robertson v. Biddell, 13 So. (Fla.) 
358, 360; West Shore Mills Co. v. Edwards, 33 Pac. (Or.) 
987, 988; Fry vy. Boman, 73 Pac. (Kan.) 61, 62; WcGuffie 
v Carter, 42 Mich. 497, 499; Raines v. Hindman, 38 L. 
R. A. (N. S5.) (Ga.) 868, 867; Allen v. Hall, 92 N. W. 
(Neb.) 171, 172; Taylor Landlord and Tenant, Sec. 705; 
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and 16 R. C. L., Sec. 152, pp. 666, 667, Sec. 422, p. 915. 

It is suggested by plaintiff that if the court takes 
the view that the defense offered was admissible, it must 
direct the dismissal of the case on the ground that the 
district magistrate had no jurisdiction to try the title 
to the property. The statutory provision (R. L. 1915, 
Sec. 2297) is that district courts shall not have cogni- 
zance of actions “in which the title to real estate shall 
come in question.” From the record before us, however, 
it does not appear that the title has come in question. 
Not only was there no affidavit such as is contemplated 
by rule 14 of this court relating to the “defense of title 
in district courts” but the evidence was undisputed, first 
that at the commencement of the tenancy the plaintiff 
had title and second that subsequent to the creation of 
the tenancy the title passed by the foreclosure proceed- 
ings. Certainly at this stage of the case it cannot be said 
that the title to the land has “come in question.” The 
issue presented in the lower courts as well as in this court 
was whether, upon the undisputed state of the title, the 
defendant was or was not liable to the plaintiff for rent. 
The plaintiff who now advances the contention imme- 
diately under consideration was the one who instituted 
the action and who has ever since maintained it. If he 
shall feel that upon a new trial the title will come in 
question within the meaning of the statute, it will be 
within his power, by filing a discontinuance of the action, 
to no longer invoke the jurisdiction. 

The exceptions are sustained, the judgment for the 
plaintiff is set aside and the cause is remanded to the 
circuit court for further proceedings not inconsistent with 
this opinion. 

H. Irwin for plaintiff. 

J. W. Russell for defendant. 
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EMMA WAAL r. CHINGIRO SAKAGI AND Y. 
YOSHIKAWA. 


No. 1470. 


PETITION FOR REHEARING. 


Fitep DeEcEMBER 8, 1923. Decipep DECEMBER 10, 1923. 
PETERS, C. J., PERRY AND LINDSAY, JJ. 


Per Curiam. The only recognized ground for a re- 
hearing alleged in the petition is that the decision 
rendered herein by this court was based upon a ground 
not argued by counsel and upon which counsel for the 
complainant understood that he would be permitted to 
file a brief. The point in question is stated in the peti- 
tion to be “whether the court of equity had jurisdiction 
in this cause after answer filed, which answer denied 
the title of complainant-appellee to the right of way.” 
While stating in the opinion that it could not be said 
without qualification that in this case the objection of 
want of jurisdiction was not at any time raised in the 
court below, we held that in any event we could not over- 
look the absence of jurisdiction on the part of the lower 
court to determine the issue of title raised by the bill 
and the answer. This question of jurisdiction, it is true, 
had not been referred to in the briefs filed; but this court 
of its own motion called the attention of counsel of both 
parties to the possible lack of jurisdiction and the matter 
was discussed by counsel to some extent on two occa- 
sions. It was the only question raised by the court at 
these later hearings, after the filing of briefs. 

The petition is denied without argument under rule 5. 

Smith & Wild for the petition. 


BERTELMANN v. LUCAS, 27 Haw. 637. 637 
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FRANK C. BERTELMANN v. MARY N. LUCAS 
ET AL. 


No. 1462. 
SUGGESTIONS OF DISQUALIFICATION. 
ARGUED DECEMBER 7, 1923. DECIDED DECEMBER 12, 1923. 
PETERS, C. J., PERRY AND LINDSAY, JJ. 


Jupers—disqualification—acting as counsel. 

When the terms of the employment of an attorney by a client 
are such as to authorize and require the attorney, until revocation 
or modification of that employment, to institute all legal proceed- 
ings necessary to attain the end desired by the client and to 
defend all legal proceedings instituted by an opponent seeking to 
frustrate the accomplishment of that desired end, any and all 
legal proceedings brought whether in furtherance of or by way of 
frustrating the desired end, are within the meaning of section 84 
of the Organic Act the case in which the attorney was originally 
of counsel. 


OPINION OF THE COURT BY PERRY, J. 


Tor the purpose of suggesting his possible disqualifi- 
cation in this case, the chief justice has filed a statement 
of facts reading as follows: 

“In or about the month of January, 1917, L. L. Me- 
Candless, one of the respondents in the above entitled 
matter retained declarant generally to establish, settle 
and protect all the right, title, interest and estate ac- 
quired by the complainant Frank C. Bertelmann, under 
the circumstances and due to the matters and things as 
alleged in paragraphs 1 to 16, both inclusive, of the 
amended bill of complaint herein, in and to the certain 
lands described in paragraph 30 of said amended bill, 
of which Christian Bertelmann, father of the said com- 
plainant, died seized, testate, together with the rents, 
issues and profits therefrom from the time of the expira- 
tion of the lease to the Kilauea Sugar Company to which 
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said lands were formerly subject, and at the same time 
the said L. L. McCandless did generally retain declarant 
to establish, settle and protect all the right, title, interest 
and estate acquired by him the said L. L. McCandless 
in and to said lands and the said rents, issues and 
profits thereof by reason of the certain agreement be- 
tween himself and the complainant, Frank C. Bertel- 
mann, and two of the other respondents, to-wit: Jobn ©. 
Lane and Noa W. Aluli, Esq., dated October 30, 1916, 
referred to in paragraph 17 of said amended bill, and 
the conveyance of the complainant and his wife to the 
said L. L. McCandless, John C. Lane and Noa W. Aluli, 
Esq., dated November 22, 1916, and referred to in para- 
graph 19 of said amended bill. 

“That pursuant to and in compliance with said re- 
tainer declarant as the attorney for the said Frank C. 
Bertelmann and the said L. L. McCandless instituted in 
the circuit court of the fifth judicial circuit an action at 
law in ejectment for the restitution of the lands referred 
to in paragraph 21 of the complainant’s amended bill, 
and for mesne profits during the period of their posses- 
sion by the defendants, the record of which said action 
has been withdrawn by declarant from the files of the 
circuit court of the first circuit to which it was trans- 
ferred upon agreement of the parties, and is filed here- 
with and made a part hereof to all intents and purposes 
as if fully incorporated herein.” 

For the same purpose Mr. Justice Perry has filed the 
following statement: 

“Drior to the institution of the above entitled suit 
in equity an action of ejectment was brought by the same 
Frank C. Bertelmann, John C. Lane, Noa W. Aluli and 
L. L. McCandless against Mary N. Lucas and Charles 
Lucas, her husband, in the circuit court of the fifth 
judicial circuit of this Territory to try the title to the 
same lands which are involved in the above entitled suit. 
Prior to the institution of the aforesaid action of eject- 
ment, I was engaged by the said Mary N. Lucas and 
Charles Lucas, her husband, as their attorney, to advise 
them with reference to the title to the said lands and 
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to act in their behalf in defending for them any pro- 
ceedings that might be brought by the said Frank C. 
Bertelmann relating to the title to the said lands. In 
pursuance of this engagement I was handed the papers 
in the action at law upon its institution and acted as 
attorney for the said Mary N. Lucas and Charles Lucas 
in the said action at law from the time of its institution 
until my appointment as associate justice of this court. 
Both prior and subsequent to the institution of the 
action at law I devoted much time and attention to the 
study of all of the issues of law and fact which, as it 
seemed to me, might arise in litigation concerning the 
title aforesaid. In that study were included some at 
least of the issues arising in the above entitled suit in 
equity.” 

The Organic Act in section 84 provides that no per- 
son shall “sit as a judge in any case in which he has 
been of counsel.” It may be noted in passing that, so 
far as the reasons underlying the enactment of this 
section are concerned, these two justices, in view of their 
actual participation as counsel in the controversy as to 
the title of the lands in question, are as thoroughly and 
clearly disqualified in fact as any judge well could be. 
But that, of course, is not of itself determinative of the 
issue now before us. That issue is whether, as a matter 
of law, in view of the provision of the Organic Act, the 
justices are disqualified. 

In Anderson v. Rawley, ante p. 60, it was held that 
“where a firm of attorneys is retained generally to repre- 
sent the applicant upon an application made for a build- 
ing permit * * * to which a protest has been filed, and 
to secure the permit therein prayed, its employment in- 
cludes the implied power to take any and all steps usually 
and reasonably necessary to secure the desired permit 
and when secured to oppose any steps that might be 
taken within a reasonable time after its issuance to re- 
voke it or nullify the privileges granted under it” and 
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that “where the protestor within a reasonable time after 
the issuance of the building permit institutes injunction 
proceedings to prevent the exercise of the privileges 
granted under it upon the same grounds urged by her 
in support of her protest to the application such injunc- 
tion proceeding is but a part of and a continuation of the 
original employment and within the meaning of section 
84 of the Organic Act is the ‘same case’ in which the 
attorneys were originally ‘of counsel’” and that “a mem- 
ber of said firm who prior to the institution of such in- 
junction proceeding became a justice of this court is 
disqualified to sit upon any hearing involving the merits 
of said cause.” In other words it wag there held that 
when the terms of the employment of an attorney by a 
client are such as to authorize and require the attorney, 
until revocation or modification of that employment, to 
institute all legal proceedings necessary to attain the 
end desired by the client and to defend all legal pro- 
ceedings instituted by an opponent seeking to frustrate 
the accomplishment of that desired end, any and all 
legal proceedings brought, whether in furtherance of or 
by way of frustrating the desired end are within the 
meaning of section 84 of the Organic Act the case in 
which the attorney was originally of counsel. The facts 
and circumstances of Anderson v. Rawley, supra, were 
in this respect very similar to those in the case at bar. 
It is apparent from the statements filed and the justices 
hereby reiterate, possibly a little more explicitly, that 
the terms of their respective employments were such as 
to authorize and require them, although first rendering 
services in the action of ejectment, to appear and act 
for their clients in any other legal proceedings that might 
be deemed necessary in behalf of their respective clients, 
or that might be brought by their antagonists, respecting 
the land title then in controversy. Within the rule laid 
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down in Anderson V. Rawley, supra, a rule with which, 
although perhaps broader than that laid down in earlier 
Hawaiian cases, we are entirely satisfied, the case now at 
bar is the same case in which the two judges were of 
counsel. In our opinion both are disqualified to act in 
the case at bar. 

Mr. Justice Lindsay before his appointment as a 
member of this court was directly and actively engaged 
as counsel in the above entitled cause. It is agreed by 
all parties to this suit in equity, and we are of the same 
opinion, that he is disqualified. 

N. D. Godbold of the firm of Hathaway & Godbold; 
E. M. Watson of the firm of Watson & Lymer, and C. F. 
Clemons for petitioner. 

W. F. Frear of the firm of Frear, Prosser, Anderson 
& Marx; A. Withington of the firm of Robertson & Castle; 
U. E. Wild of the firm of Smith & Wild; E. A. Mott- 
Smith and N. W. Aluli for respondents. 
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HARRY T. ARNOLD v. GILLSON D. BELL, DE- 
FENDANT; JAMES BICKNELL, AUDITOR OF 
THE CITY AND COUNTY OF HONOLULU, TER- 
RITORY OF HAWAII, GARNISHEE. 


No. 1497. 


EXCEPTIONS FROM CIRCUIT COURT First CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ARGUED DECEMBER 12, 1923. Deciwep DECEMBER 19, 1923. 


PERRY AND LINDSAY, JJ., AND CIRCUIT JUDGE ANDRADE 
IN PLACE OF PETERS, C. J., DISQUALIFIED. 


JUDGMENTS—identity of parties. 


A judgment was obtained by A against B in a California court. 
Upon an action brought here by A against B, held that the iden- 
tity of the names of the parties was prima facie evidence of the 
identity of the persons. 


SamMe—assignment of part of. 


A judgment creditor cannot, without the assent of the judg- 
ment debtor, assign a part of the judgment so that such assign- 
ment may be enforced at law, and such partial assignment does 
not change the legal title to the judgment. 


SaAME—action on by assignor of part of. 


Where a judgment debtor refuses to consent to a partial assign- 
ment of the judgment, the original judgment creditor may main- 
tain an action at law for the whole amount of the judgment. 

JURISDICTION—foreign judgment. 

Where in a certified copy of a judgment rendered in a Califor- 
nia court it is recited that the parties appeared in that court 
through their respective attorneys and that evidence was pro- 
duced on behalf of both of said parties, held a sufficient showing 
of jurisdiction of the California court was made. 


OPINION OF THE COURT BY LINDSAY, J. 


Harry T. Arnold and Charles L. Brown as plaintiffs 
brought an action on a judgment previously recovered 
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by the plaintiff Arnold against defendant in a Califor- 
nia court, the complaint alleging that Arnold had 
assigned to the plaintiff Brown a part interest in said 
judgment and that defendant had been duly notified by 
Arnold of such assignment. Attached to the complaint 
and made a part thereof was a copy of the judgment 
sued upon, also a copy of the assignment. A demurrer 
to the complaint, interposed by defendant, was overruled, 
whereupon defendant filed a general denial. At the trial, 
which was had before the circuit court, jury waived, 
plaintiffs offered in evidence a certified copy of the judg- 
ment sued upon, attached to which was a certified copy of 
the partial assignment by Arnold to Brown. Evidence was 
then given on behalf of plaintiffs to show that the legal 
rate of interest on judgments in California is at the rate 
of 7%, after which plaintiffs rested. Defendant moved 
for a nonsuit on the ground that plaintiffs had failed 
to sustain the allegations of their complaint, in that the 
copy of the assignment, although attached to the judg- 
ment, was not in evidence. Counsel for plaintiffs ad- 
mitted that, in making the offer of the judgment, he 
had referred to that document alone, and asked leave to 
reopen the case for the purpose of admitting the assign- 
ment. Leave being granted, plaintiffs offered a certified 
copy of the assignment in evidence which offer was 
objected to by defendant and the objection overruled. 
Plaintiffs then rested. 

Defendant then moved for a nonsuit upon the follow- 
ing grounds: “Upon the ground that it has not been 
shown that there is any right, title or interest in and to 
this judgment in the plaintiff Harry T. Arnold, or in 
the plaintiff, Charles L. Brown, or either of them; upon 
the ground there is a fatal variance between the alle- 
gations in the complaint and the evidence introduced in 
this cause; upon the ground that the complaint itself 
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does not state facts sufficient to constitute a cause of 
action; upon the ground there has been an absolute fail- 
ure of proof in regard to the purported assignment, 
which is set forth in plaintiffs’ complaint; upon the 
ground it affirmatively appears from the evidence that 
there has been a misjoinder of parties plaintiff.” Before 
the court ruled on the motion for nonsuit, counsel for 
plaintiffs asked leave to withdraw the assignment of a 
part interest in the judgment, or rather, to quote counsel, 
he “consents to the ruling of the court refusing to admit 
that in evidence.” Counsel for plaintiffs then moved 
for leave to amend the complaint in the following re- 
spects: By striking therefrom the name of Brown as 
one of the parties plaintiff; by striking from the com- 
plaint the allegation that an interest in the judgment 
had been assigned to Brown; by striking from the com- 
plaint the allegation that defendant had been notified 
by Arnold of the assignment; by striking the name of 
Brown as plaintiff appended at the conclusion of the 
complaint; by striking from the complaint the copy of 
the assignment annexed thereto as an exhibit. These 
amendments were. allowed over the objection of de- 
fendant. Defendant then renewed his motion for a non- 
suit on the grounds previously urged. The motion was 
denied. Counsel for defendant then offered in evidence 
the copy of the assignment by Arnold to Brown. On the 
objection of plaintiff the court refused to admit this in 
evidence. Defendant then rested and the trial court 
rendered judgment in favor of the plaintiff Arnold for 
the amount prayed for. 

Defendant has brought the case here on exceptions in 
support of which he relies in his brief on the following 
grounds for a reversal of the judgment rendered in the 
court below: (1) The amendment substituting Arnold as 
the sole party plaintiff was not such as the trial court 
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could allow under the terms of the statute relating to the 
amendment of pleadings; (2) no action could be main- 
tained by Arnold in a court of law on the judgment re- 
covered by Arnold against Bell in the California court; 
(3) the evidence was insufficient to support the judg- 
ment of the trial court inasmuch as no evidence was 
adduced as to the identity of the parties in this action 
with those in the case in the California court, or that that 
court had jurisdiction to enter judgment. 

The latter contention is of no merit, for the names of 
the parties afforded sufficient prima facie identification 
(Green v. Heritage, 48 Atl. (N. J.) 698; Thompson v. 
Manrow, 1 Cal. 428); and from the certified copy of the 
judgment of the California court it clearly appears that 
that court had jurisdiction, for the judgment recites the 
appearance of the parties through their respective counsel 
and the production of evidence on behalf of both of the 
parties. 

The main question presented is whether the plaintiff 
Arnold, under the facts and circumstances of this case, 
may maintain an action against the judgment debtor 
in a court of law for the recovery of the whole of the 
judgment debt. 

At common law a chose in action could not be assigned 
so as to enable the assignee to maintain an action there- 
on. Under section 2372, R. L. 1915, however, the assignee 
of a non-negotiable chose in action, assigned in writing, 
may maintain an action in his own name, and, as this 
court has held in Smithies v. Colburn, 20 Haw. 138, a 
judgment is assignable. But, although under the pro- 
visions of the statute, the whole of a judgment may be 
assigned, the authorities are practically uniform in hold- 
ing that a part of a judgment cannot be assigned with- 
out the consent of the judgment debtor. The rule is thus 
expressed in 17 A. & E. Ency. L., at page 874: “It is the 
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general rule that a judgment creditor cannot, without 
the consent of the judgment debtor, assign a part of the 
judgment so that such assignment may be enforced at 
law, and such partial assignment will not change the 
legal title to the judgment. Thus the assignee cannot 
obtain a separate process to revive or enforce payment 
of the part assigned; the process must follow the judg- 
ment and be for the benefit of all persons interested, any 
one of whom may use the name of the legal plaintiff for 
that purpose without the consent of the latter. The 
reason of the rule is that it would be unfair to allow the 
judgment debtor to be subjected, against his will, to the 
harassment and annoyance of separate proceedings by 
different owners to collect a debt which is an entirety.” 
The rule is thus expressed in Freeman on Judgments, 
section 424: “Judgments, like other choses in action, 
cannot be assigned in part without the assent of the 
debtors, for the reason that entire demands cannot, 
against their objection, be split for the purpose of annoy- 
ing defendants.” See also Black on Judgments, Vol. 2, 
Sec. 944, where that author expresses the rule thus: 
“Where one joint owner of a decree executes an instru- 
ment transferring to a third person a part of his interest 
therein, the legal title and right to control the decree is 
not thereby changed, nor does the assignee become a part- 
ner in the decree.” In the case of Hachange Bank v. 
MicLoon, 73 Me. 498, the court in discussing this ques- 
tion said at page 504: 

“It is universally admitted, at the present day, that the 
whole of a chose in action may be assigned, and the as- 
signment be binding upon the debtor. That is but an equi- 
table assignment, unknown to the ancient common law, 
but such as the later common law takes notice of and pro- 
tects, allowing the assignee to use the legal remedies in 
the name of the assignor. But courts of law, not, as 
such, exercising equitable jurisdiction, do not protect 
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or recognize an assignment of a part only of an entire 
demand. At law, a partial assignment may be good be- 
tween the parties, and, if the assignor collects the money, 
he would in such case hold it as the trustee of the 
assignee. But the assignee has no legal remedy against 
the debtor who does not become a party to the arrange- 
ment. The reason for the legal doctrine is obvious. The 
law permits the transfer of an entire cause of action 
fiom one person to another, because in such case the 
only inconvenience is the substitution of one creditor 
for another. But if assigned in fragments, the debtor 
has to deal with a plurality of creditors. If his liability 
can be legally divided at all without his consent, it can 
be divided and subdivided indefinitely. He would have 
the risk of ascertaining the relative shares and rights of 
the substituted creditors. He would have, instead of a 
single contract, a number of contracts to perform. A 
partial assignment would impose upon him burdens which 
his contract does not compel him to bear.” 

In Missouri the courts hold that, since a portion of 
a judgment is incapable of being assigned without the 
consent of the debtor, an assignee of a part of a judg- 
ment cannot recover from the debtor on the portion of 
the judgment assigned, either at law or in equity, and 
that the original judgment creditor may effect a compro- 
mise with the judgment debtor. See Burnett v. Crandall, 
63 Mo. 410. In other words, according to the rule enunci- 
ated by the foregoing authorities, where the original 
judgment creditor has assigned a part interest in the 
judgment to a third person the assignee takes merely 
an equitable interest, the legal title to the judgment 
remaining in the assignor. Such being the case, upon 
principle it would seem that the only person capable 
of maintaining an action in a court of law on the judg- 
ment would be the holder of the legal title. In the case 
of Thiel v. John Week Lumber Co., 187 Wis. 272, the 
court, in allowing an action to be maintained for the 
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whole debt by an assignor of a part thereof, said on 
page 276: “The debt could not be split up by the credi- 
tor against the debtor’s consent, even by formal assign- 
ments, because the debtor had the right to pay its debt 
in solido and to refuse to be subjected to claims or suits 
by various claimants. In the present case the debtor did 
so refuse, and could at any time have discharged its debt 
to the plaintiff by paying him the whole sum due, with- 
out regard to the rejected orders or liability to their 
holders. Skobis v. Ferge, 102 Wis. 122, 132, 78 N. W. 426. 
Hence it seems clear that, the defendant having refused 
to consent to partial assignments of the debt, the creditor 
could unquestionably maintain his action to recover the 
entire debt. Otherwise a situation would be presented 
where nobody could recover it.” To hold, however, 
that the legal title to the whole of a judgment remains 
in the original judgment creditor even after he has 
assigned a part interest therein is not to say that the 
assignee may not, in a proper case, resort to the courts 
for aid in the enforcement of his equitable interest when 
it appears that such interest is being denied, for, not- 
withstanding the harsh rule enunciated in Burnett v. 
Crandall, supra, by the weight of authority, an assignee 
of a part of a judgment may in certain cases enforce 
his interest in equity. See Railway v. Volkert et al., 
58 Ohio St. 362, where that court said: “This right 
is not enforceable in a suit at law at the instance of the 
assignee against the judgment debtor only, but may be 
enforced in equity.” Or as expressed in Grain v. Aldrich, 
88 Cal. 514: “An assignment of part only of an entire 
demand is void at law, unless done with the consent of 
the debtor; but such an assignment is valid in equity 
without the consent of the debtor.” 

In the present case the contention of defendant is 
that the plaintiff Arnold having assigned a part interest 
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in the judgment to Brown, he should not be allowed to 
recover from defendant the whole of the judgment, for, 
in that event, defendant might be compelled, should 
Brown hereafter bring an action in equity, to pay Brown 
a part of the judgment. In other words, defendant fears 
that he may be subjected to a multiplicity of suits over 
the one judgment. Defendant does not deny his lia- 
bility to some one on the judgment, his sole fear being 
that he may be compelled to pay more than he legally 
owes. An examination of the situation shows that these 
fears are more fanciful than real. From the authorities 
we have cited it is clear that the defendant might have 
consented to the partial assignment of the judgment, in 
which case, it is not to be doubted that the assignee 
might have joined with the original judgment creditor 
in an action at law for the recovery of the judgment 
debt. “If the judgment debtor assents, the assignee may 
sue.” Thomas V. Rock Island G. & S. M. Co., 54 Cal. 578. 

If to the suit instituted by Arnold and Brown de- 
fendant had not demurred but had let the case go to trial 
on its merits, such conduct on defendant’s part would 
have amounted to a consent to the assignment and a 
judgment recovered by Arnold and Brown would have 
put an end to any possibility of a further claim by 
Brown against defendant. It is true that defendant, 
having been notified of the assignment to Brown, would, 
perhaps, in the absence of further circumstances, not 
have been justified in settling with Arnold alone for the 
whole amount of the judgment, unless it appeared that 
Brown consented to such settlement. If, however, it 
were apparent that the settlement with Arnold was not 
only with the knowledge and consent of Brown but was 
made with his active connivance and participation, a 
different case would be presented. In the present case 
the facts disclose that Arnold and Brown were not 
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attempting to harass defendant by the institution of 
separate suits but, on the contrary, they had joined forces 
and were attempting in a single action to collect the 
judgment from defendant, employing the same attorneys 
and joining as parties plaintiff to the action. Upon the 
objection of defendant to Brown’s joining as a party 
plaintiff, Brown discontinued as to himself and, in effect, 
stood by urging that defendant was in duty bound to pay 
the whole of the judgment owing to Arnold and that 
Arnold was entitled to be paid the full amount thereof. 
A portion of the judgment recovered by Arnold under 
such circumstances would be held by him as trustee for 
Brown, and it is not to be assumed that Arnold would 
thereafter have refused to pay over to Brown his share 
thereof, but, be that as it may, under the facts and cir- 
cumstanes of this case it is clear that Brown would not 
thereafter in a court of equity be allowed to say that he 
still had a claim against defendant and that defendant 
had wrongfully and to the detriment of Brown settled 
with Arnold for the full amount of the judgment. We 
can conceive of no court of equity lending its aid to such 
an iniquitous claim. Such being the case and it appear- 
ing that a judgment in favor of Arnold would be a bar 
to the further harassment of defendant upon this claim, 
we are of the opinion that the trial court properly allowed 
the amendment substituting Arnold as sole party plain- 
tiff and rendering judgment in his favor. 

The exceptions are overruled. 

Marguerite K. Ashford (Thompson, Cathcart & Ul- 
rich with her on the brief) for plaintiff. 

F. Patterson (also on the briefs) for defendant. 
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THEO. H. DAVIES & COMPANY, LIMITED, v. HILO 
PINEAPPLE COMPANY, LIMITED, DEFEND- 
ANT; THE FIRST BANK OF HILO, LIMITED, 
GEORGE WILLFONG, H. I. YOUNG, R. W. FIL- 
LER, S. KOJIMA, CHARLES GREEN, C. A. SHEP- 
HERD, SAMUEL SPENCER AND I. HARA, 
GARNISHEES. 


No. 1486. 


BISHOP TRUST COMPANY, LIMITED, AS TRUS- 
TEE UNDER THE WILL AND OF THE ESTATE 
OF CHARLES FURNEAUX, DECEASED, v. HILO 
PINEAPPLE COMPANY, LIMITED, DEFEND- 
ANT; GEORGE W. WILLFONG, GARNISHEE. 


No. 1487. 


EXCEPTIONS FROM CIRCUIT COURT FOURTH CIRCUIT. 
Hon. H. L. Ross, JUDGE. 


ARGUED NOVEMBER 22, 1923. DECIDED DECEMBER 20, 1923. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


GARNISHMENT—debts subject to. 


The debts to which the statutes on garnishment refer are those 
which are admitted or acknowledged by the garnishee and not 
those which are controverted, disputed or denied. 


Samre—effect of denial by garnishee of indebtedness to defendant. 


Where the garnishee denies any indebtedness to the defendant 
his denial cannat be impeached by the plaintiff by evidence 
aliunde but is conclusive and the garnishee must be discharged. 


OPINION OF THE COURT BY PETERS, C. J. 


Both of these cases were argued together. The point 
which we consider decisive is the same in each and in- 
volves the same facts. Hence one opinion will suffice for 
both. 
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George Willfong as garnishee filed in each case in the 
circuit court a return under oath denying generally that 
he then was or at the time of service of garnishee sum- 
mons upon him had been indebted to the defendant and 
praying his discharge. None of the parties to either 
action availed themselves of the privilege accorded them 
by section 2801, R. L. 1915, to require the garnishee to 
appear and be examined under oath as to such disclosure 
or as to his liability as such garnishee. Despite the denial 
of the indebtedness contained in the return the plaintiff 
in each case offered evidence tending to prove that at the 
time that summons was served upon the garnishee the 
defendant was the owner and holder of a promissory note 
made by the garnishee and payable to the defendant in the 
sum of $10,000, upon which it was alleged nothing had 
been paid to the defendant upon either principal or inter- 
est except the sum of $200 which had been applied by the 
payee upon the former. Upon this evidence the court by 
its written decision in each case found that the garnishee 
at the time of service of summons upon him was and still 
remained indebted to the defendant in the sum of $9800, 
the same being the balance due from the garnishee to the 
defendant upon said promissory note and that said debt 
so owing from the garnishee to the said defendant was 
and should be liable to pay the amount of the judgment 
rendered in favor of the plaintiff against the defendant in 
the cause. Judgments were entered accordingly. To each 
decision and judgment the garnishee alleged exceptions 
and the same were upon allowance prosecuted by the gar- 
nishee to this court. 

Section 2801, R. L. 1915, as finally amended by Act 
157, S. L. 1919, provides: “When * * * any debt is due 
from any person to a debtor * * * any creditor may bring 
his action against such debtor and in his petition for 
process may request the court to insert therein a direction 
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to the officer serving the same to leave a true and attested 
copy thereof with such * * * person from whom such debt 
is owing * * * and to summon such * * * person to appear 
personally upon the day or term mentioned and appointed 
in said process for hearing said action, and then and 
there on oath to disclose whether he * * * is or at said 
time of service was indebted to him, and if so, the nature 
and amount of the debt * * * and from the time of leaving 
such copy * * * every debt then owing from such person 
to the defendant * * * shall be secured in his hands to pay 
such judgment as the plaintiff shall recover in said 
action * * *, Provided, however, that any person so sum- 
moned as * * * debtor of any defendant may file in the 
court issuing the summons, on or before the return day 
thereof, a return under oath which shall set out fully 
* * * what debts, if any, are or at said time of service 
were owing from him to the defendant * * *. A copy of 
such return shall be served on the plaintiff or his attorney 
on or before such return day. The filing of such return 
shall be deemed prima facie a compliance with the sum- 
mons, provided, that at any time thereafter before the 
conclusion of the trial of such action either party thereto 
may upon written notice served upon the garnishee 
require such garnishee to appear and be examined orally 
under oath as to such disclosure or as to his liability as 
such garnishee * * *.” 

Section 2802, R. L. 1915, as amended by Act 157, 8. L. 
1919, provides: “ * * * the debt so secured owing from 
such debtor * * * or such part thereof as may be sufficient 
for that purpose, shall be liable to pay the same * * *.” 

No provision is contained in the statutes pertaining to 
garnishment permitting any pleadings other than the peti- 
tion of the plaintiff and the return of the garnishee as 
prescribed by section 2801 as amended. Nor is there any 
provision for the framing of any issues in the event of the 
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denial by the plaintiff in the action of the disclosure made 
by the garnishee or of any of the facts alleged therein or 
for the trial of any issues raised by reason of such denial. 

Ancillary proceedings of garnishment were unknown 
to the common law and are in derogation thereof and stat- 
utes providing therefor must be strictly construed. Hence 
in the absence of any provision for the framing and trial 
of issues of fact raised by denial of the garnishee’s dis- 
closure or the facts alleged in his return it must be pre- 
sumed that the legislature intended that such issues 
should not be determined in the garnishment proceedings 
but should be the subject of appropriate independent pro- 
ceedings. If that is true then the debts to which the 
statute refers are those which are admitted or acknowl- 
edged by the garnishee and not those which are contro- 
verted, disputed or denied by him. From this the result 
is inevitable that if the alleged indebtedness of the garni- 
shee to the defendant is controverted, disputed or denied 
by the garnishee no order can be made by the trial court 
in the cause to which the garnishment proceedings are 
ancillary in respect to such disputed, controverted or 
denied debts and the garnishee must be discharged. 

In the instant cases the garnishee denied generally any 
indebtedness from himself to the defendant. The alleged 
indebtedness from himself to the defendant was not 
specifically alleged in the respective complaints and under 
the circumstances the returns as made were the only ones 
of which the pleadings were capable. The filing of such 
return under the statute is deemed prima facie a com- 
pliance with the summons. If either plaintiff were dissat- 
isfied with the disclosure it was optional with it to cause 
written notice to be served upon the garnishee and thereby 
require the garnishee to appear and be orally examined 
under oath ag to such disclosure or his liability as such 
garnishee. This the plaintiffs did not do. The allegations 
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of the complaints that the garnishee was indebted to the 
defendant stood denied by the garnishee. Under that state 
of the cases the returns of the garnishee were conclusive 
and the plaintiffs were not entitled to introduce evidence 
aliunde to impeach them. Upon the records before the 
trial court the garnishee, George Willfong, should have 
been discharged in each case. 

The garnishee’s exceptions to the decisions complained 
of are sustained. 

Harry Irwin (also on the brief for Theo. H. Davies & 
Co.; C. F. Parsons on the brief for Bishop Trust Co.) for 
plaintiffs. 

J. W. Russell for garnishee-appellant. 
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EXECUTORS AND ADMINISTRATORS—debts due from executor—liability of 
surety. 

Where pursuant to his nomination in a will a debtor of the tes- 
tator is appointed executor of his decedent’s will, the liability of 
the surety on the executor’s bond is the same whether the debt be 
treated as realized assets in the hands of the executor in accord- 
ance with the common law rule or treated the same as debts due 
from other sources. 
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SaME—collection of assets. 


An executor is bound to exercise that diligence in the collection 
of debts due the estate of his decedent as an ordinarily prudent 
man would exercise in his own business affairs. 


SaME—collection of debts due from executor. 


Where pursuant to his nomination in a will, a debtor of the 
testator is appointed executor it is his duty to pay his debt to the 
estate to the extent of his ability to pay when the same is or 
becomes due. 


SamME~—same—failure to collect—liability of surety. 


Where pursuant to his nomination in a will a debtor of the 
testator is appointed executor of the will of his decedent, the 
surety is liable upon the executor’s bond to the extent of his 
principal’s ability and failure to pay such indebtedness. Where, 
however, part of the executor’s debt to the decedent is not due, 
and prior to its maturity a receiver is appointed of the executor’s 
property, the surety is not liable for the failure of his prncipal 
to pay such debt prior to maturity. 


OPINION OF THE COURT BY PETERS, C. J. 
(Perry, J., dissenting.) 


Manuel Branco, late of Laupahochoe, Hawaii County, 
died on June 28, 1921, leaving a last will and testament 
dated March 29 of the same year, in which he nominated 
the Security Trust Company, Limited, of Hilo, who was 
then his debtor to the extent of $82,000, executor. The 
will was admitted to probate in the circuit court of the 
fourth judicial circuit on August 29, 1921, the Security 
Trust Company being appointed executor thereof. Letters 
testamentary were issued to the executor September 1, 
1921, upon its filing an approved bond with the United 
States Fidelity & Guaranty Company as surety, condition- 
al upon the full performance by the executor of the duties 
of its office according to law. This indebtedness consisted 
of four interest-bearing promissory notes, sometimes re- 
ferred to as “gold notes,”—three in the sum of $25,000 
each payable to the testator on demand, and one in the 
sum of $7000, dated March 3, 1921, payable to the testator 
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one year after date, interest payable quarterly. Notice 
to creditors was given according to law, the first publica- 
tion thereof being August 27, 1921. Under the statute of 
nonclaims the time for presentation of claims against the 
estate expired February 27, 1922. No trusts were cre- 
ated by the will and unless delayed by debts not yet 
matured it would have been the duty of the executor to 
take the necessary steps to close the estate and make dis- 
tribution within a reasonable time after February 27, 
1922. On September 26, 1921, the executor filed an 
inventory of the assets of the decedent wherein it 
included in the schedule of personal property its notes to 
the testator at their face value together with the interest 
respectively accrued on each. The inventory was verified 
by one H. A. Truslow as vice-president of the Security 
Trust Company, Limited, the affiant affirming that “the 
valuation of each item as placed therein is the true value 
as I verily believe.” This inventory was subsequently 
amended in other particulars. On February 21, 1922, a 
week short of a day prior to the expiration of the six 
nonths limitation fixed by the statute of nonclaims, but 
before its note of March 3, 1921, became due, a receiver 
was duly appointed of the property of the Security Trust 
Company, Limited, on the ground of impairment of capi- 
tal within the meaning of section 3371, R. L. 1915. On 
April 19, 1922, pursuant to and in compliance with the 
order of the probate court directed thereto, the executor 
filed its first and final account. On April 28 following it 
also filed an inventory of all assets in its hands wherein 
were included as unpaid the notes evidencing its indebted- 
ness to the estate. On June 16, 1922, the widow of the 
testator filed a petition praying the removal of the Secur- 
ity Trust Company, Limited, as executor and for the 
appointment of administrators de bonis non, resulting on 


June 30, 1922, in the removal of the Security Trust Com- 
42 
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pany, Limited, as executor and the appointment of the 
Henry Waterhouse Trust Company, Limited, and George 
H. Vicars, administrators de bonis non, the former of 
whom, however, subsequently, but prior to decree, re- 
signed. On December 22, 1922, a supplemental petition 
for the hearing and approval of the final accounts of the 
executor and for a citation to each of the heirs, to the 
administrator de bonis non, and later, by amendment, to 
the United States Fidelity & Guaranty Company, was 
filed. On March 15, 1923, the widow filed amended excep- 
tions to the executor’s final account, praying inter alia 
that the executor be surcharged with the three demand 
gold notes of the Security Trust Company, Limited, in 
the sum of $25,000 each, and with one gold note due 
March 3, 1922, for $7000, and accrued interest. To these 
exceptions the executor filed its written reply wherein it 
admitted its indebtedness upon said gold notes in the sum 
of $82,000 and accrued interest but alleged insolvency and 
an inability to pay by the executor at the time of its 
appointment as such and ever since its appointment. 

The court filed a decision in said cause on June 14, 
1923, holding among other things that the Security Trust 
Company, Limited, at the time of its appointment and 
since was solvent and able to pay its indebtedness to the 
estate; that such indebtedness under those circumstances 
became realized assets in the hands of the executor, and 
ordered that the executor forthwith pay and turn over to 
the administrator de bonis non all money found to be in 
its hands, in default of which the United States Fidelity 
& Guaranty Company, as surety on the executor’s bond, 
was liable. 

A decree in accordance therewith was entered on the 
Tth day of July, 1923. From this decree the executor and 
the surety have taken appeals as has also the adminis- 
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trator de bonis non. The executor failed to prosecute its 
appeal. 

Most of the facts of the case as hereinbefore recited 
are culled from the decision of the lower court. The tes- 
tator’s will, the inventories, the executor’s first and final 
account and the executor’s bond were omitted from the 
record sent here. This court of its own motion secured 
from the clerk of the fourth circuit court certified copies 
of the will and affidavit of publication of notice to credit- 
ors and executor’s bond and the original inventory and 
they have been made a part of the record. 

The only error assigned by the surety is to that por- 
tion of the decree which holds the surety liable for the 
full amount of its principal’s indebtedness to the estate. 

The indebtedness of the Security Trust Company, Lim- 
ited, to the estate of Manuel Branco, deceased, being 
admitted the only question for our determination is the 
liability of the surety on the executor’s bond. 

The surety contends that at the time of the appoint- 
ment of the Security Trust Company as executor and 
since and up to the time of its removal as such it was 
insolvent and that the surety is liable upon the executor’s 
bond only to the amount of such debt actually collected 
by the executor. 

The administrator on the other hand contends that in 
the absence of statute and under the provisions of sec- 
tion 1, R. L. 1915, the common law rule prevails; that at 
common law where a testator appointed his debtor exec- 
utor of his will, the debt upon the acceptance by the 
debtor of the trust was considered as realized assets in the 
hands of the executor for the failure to account for which 
his surety was liable as upon a devastavit; that this rule 
applies irrespective of whether the executor was solvent 
or insolvent at the time of his appointment; and that 
even assuming that the common law rule does not apply 
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to the extent of making the surety’s liability greater than 
its principal’s ability to pay its debt, the Security Trust 
Company at the time of its appointment and since was 
solvent and able to pay its indebtedness to the estate of 
Manuel Branco, deceased, for the failure of which so to do 
the surety is liable. 

It is true that by Section 1, R. L. 1915, the common 
law of England, as ascertained by English and American 
decisions, is declared to be the common law of the Terri- 
tory of Hawaii in all cases except as otherwise expressly 
provided by the Constitution or laws of the United States, 
or by the laws of the Territory of Hawaii, or fixed by 
Hawaiian judicial precedent. We know of no local statute 
on the subject. We are not prepared to say that Hawaiian 
judicial precedent does or does not fix a different rule. 
Neither counsel in their briefs have pointed out any 
statute or judicial precedent establishing a different rule 
from that which obtained at common law. But whether 
or not the common law of England in respect to debts 
owing by an executor to his testator has been adopted in 
this jurisdiction or whether by judicial precedent of this 
Territory it has been held that the debts of an executor to 
his testator are in the same category as debts due from 
other sources we deem it unnecessary to decide for the 
reason that in our opinion the liability of the surety in 
both instances is the same. The undertaking of the 
surety is contractual. It is to indemnify those interested 
in the estate against the breach of duty by its principal. 
The surety by its undertaking does not guarantee the 
ability of its principal to pay his debt to the estate. The 
common law rule is the outcome of the anomaly of the 
debtor and executor being one and the same person and 
the consequent loss of the remedy by reason of the inabil- 
ity of the executor to sue himself and was invoked in 
equity for the protection of creditors, legatees and next of 
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kin. At best it is equitable fiction calculated to promote 
justice and not intended to impose injustice. Equity 
must yield to equity. It would be inequitable to hold a 
surety responsible for the failure of his principal to per- 
form an impossibility. If the executor is unable to pay 
his indebtedness to the estate in full it certainly would 
work an injustice upon the surety to require him to make 
up the deficiency. (See McEwen v. Fletcher, 146 N. W. 
(Iowa) 1 and cases cited; Re Howell's Estate, 92 N. W. 
{(Neb.) 760; Walker's Estate, 57 Pac. (Cal.) 991.) 

Ordinarily the measure of the liability of a surety 
upon an executor’s bond is the loss or damage suffered by 
the estate by reason of the failure of the executor to per- 
form the duties imposed upon him by law. The solution 
of the surety’s liability in the instant case therefore 
depends upon the determination of the duty that the 
Security Trust Company owed to the estate of Manuel 
Branco, deceased, by reason of its appointment as execu- 
tor under the will of said decedent. 

One of the first duties of an executor of an estate is 
to reduce the property of the deceased to possession. 
Where such property includes debts due the decedent his 
duty is to collect such debts and in so doing he is bound 
to use that diligence which an ordinarily prudent man 
would exercise in the management of his own affairs. 
(Powell v. Hurt, 17 S. W. (Mo.) 985.) Due diligence 
depends upon many facts and circumstances not the least 
of which is the financial condition of the debtor. Where 
the executor is also a debtor obviously knowledge of his 
own financial condition is imputable to him as executor. 
And he must exercise such diligence as an ordinarily 
prudent man would exercise with full knowledge of the 
financial condition of the debtor. (McEwen v. Fletcher, 
supra; In re Haffey, 10 Mo. App. 232.) Hence the rule 
that where the debtor of the testator is appointed executor 
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of the latter’s will it is his duty to pay such debt when the 
same is or becomes due to the full extent of his then 
ability to pay. (28 C. J., title “Executors and Adminis- 
trators,” Sec. 459, p. 1202 and cases cited; Condit v. Wins- 
low, 5 N. E. (Ind.) 751.) He may be insolvent as that 
term is used in the Bankruptcy Act, but if his assets are 
sufficient to satisfy his indebtedness to the estate it is his 
duty to do so and for a failure so to do his surety is 
liable to the extent of his principal’s ability and failure to 
pay. Of course if the executor at the time of his appoint- 
ment and thereafter is insolvent to the extent of being 
unable to. pay anything on account of his indebtedness his 
surety is absolved from all liability. (In re Howell's 
Estate, supra; Walker’s Estate, supra; Baucus V. Stover, 
89 N. Y. 1; In re Georgi, 47 N. Y. S. 1061; State er rel. 
cClamrock v. Gregory, 22 N. E. (Ind.) 1.) That such 
payment may constitute a preference is immaterial. A 
preference by a debtor of his creditor is legal. Nor are 
we concerned that the debtor's liabilities are in excess of 
his assets. The duty of the executor to pay is not meas- 
ured by his ability to pay all his creditors at once, as 
upon an assignment by him for their benefit, or in the 
case of a trust company upon dissolution, but by bis abil- 
ity to pay his particular indebtedness to the estate when 
the same is or becomes due. (Walkers Estate, supra; 
McHiren v. Fletcher, supra; Lyon v. Osgood, T Atl. (Vt.) 
5.) It might be rejoined that were the debtor to prefer 
his creditor bankruptcy proceedings might be instituted, 
the result of which would be a pro rata participation in 
the assets of the bankrupt. If such contingency arose and 
the debtor were forced into bankruptcy such contingency 
would be a complete defense available to the surety upon 
any claim by the estate in excess of the amount distribu- 
ted to its principal by the trustee in bankruptcy. 

Nor is it a defense for the executor to say that hađ 
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he paid his indebtedness to the estate he would have to 
“close his doors.” The consequences to himself of the per- 
formance of his legal duty are immaterial. If other cred- 
itors of the executor should object to payment to the 
estate they have their remedy. But the executor will have 
performed his duty, and if upon proceedings instituted by 
such creditors the payment to the estate be set aside or 
decreased that is a loss to the estate which results not 
from the breach of a legal duty by the executor but from 
the adjustment of the legal rights of creditors and one for 
which the surety on the executor’s bond is not liable. 

Hence the liability of the United States Fidelity & 
Guaranty Company resolves itself into the sole question of 
whether the Security Trust Company upon its appoint- 
ment and thereafter until the appointment of the receiver 
was able to pay its indebtedness to the Branco estate 
when the same was or became due, and if so how much. 

The evidence taken below is vague and in a measure 
unsatisfactory but there is sufficient to sustain a finding 
that the Security Trust Company at the time of its ap- 
pointment and since and up to the time of the appoint- 
ment of the receiver was able to fully pay the principal of 
the notes then due and all interest then due. According 
to the evidence, on August 31, 1921, but two days subse- 
quent to the date of its appointment as executor, the 
assets of the Security Trust Company, exclusive of the 
balance remaining unpaid upon stock subscriptions, were, 
according to an appraisement made on February 20, 1922, 
the date of the appointment of the receiver, of the reason- 
able value of $254,115.30. These assets included cash on 
hand and in bank of $36,603. An appraisement made 
one vear later, during which period the business of the 
trust company was being wound up, fixed the same assets 
as existing on August 31, 1921, at the reasonable value of 
$213,237.12. 
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In the meantime considerable of the assets have been 
reduced to cash and on February 20, 1923, the indebted- 
ness of the company had been reduced from $259,751.71 to 
$159,546.28. Included in the liabilities of the company on 
August 31, 1921, was an item of $122,000 which the trust 
company claimed represented cash and securities which 
it held as trustee for clients. The exact amount of each 
does not appear. Nor is the evidence entirely clear that 
all of this amount were trust funds. But assuming that 
to be the fact there were obviously sufficient assets re- 
maining after the setting aside of these trust funds to 
satisfy the notes that had matured together with all inter- 
est then due upon its total indebtedness. The appraise- 
ments were based upon the market value of the assets of 
the company. The market value was the price at which 
the same might have been converted in the open market. 
If convertible in the open market it was the duty of the 
executor to do so and use the proceeds in satisfying the 
indebtedness to the estate. Surely within the five months 
that it acted as executor, with assets exclusive of trust 
funds valued in February, 1922, at $122,237.12 and a 
year later at $91,546.28, it could have realized sufficient 
cash to pay its indebtedness to the estate. To sit supinely 
by and say that it could not have done so is beside the 
point. The result of its efforts on behalf of other credit- 
ors is the best evidence of its ability in that regard. 
Prior to the appointment of the receiver the Security 
Trust Company transferred to the People’s Bank at Hilo 
$25,000 worth of securities owned by it for their face value 
on account of its then indebtedness to the bank. In Sep- 
tember, 1921, for a consideration of $19,500 it assigned 
to Bishop & Company for its face value a mortgage which 
it held upon certain premises of Dr. Sexton at Hilo. 
Later but during the same period it assigned a mortgage 
to the Chinese-American Bank for $8000. Whether 
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Bishop & Company and the Chinese-American Bank were 
creditors of the trust company does not appear. If so the 
fruits of vigilance are apparent. These creditors by the 
exercise of diligence were able to secure the full payment 
of their claims. If not creditors, these transactions are 
the best evidence of what could have been done by the 
executor with its convertible securities. On the other 
hand, according to the undisputed evidence the executor 
did nothing towards satisfying its indebtedness to the 
estate. There is not a scintilla of evidence to the effect 
that it made any effort whatever to convert any of its 
available assets for the purpose of liquidating in whole 
or in part the claim of the estate against it. The receiver 
under less favorable conditions realized $93,348.42 from 
converted assets. 

Debts due an estate are presumed to be collectable. 
The burden of proof of due diligence in their collection 
is upon the executor. As sometimes said, “The burden 
rests upon the representative to show that a failure to 
collect was not due to any lack of good faith or diligence 
on his part.” 23 C. J., title “Executors and Administra- 
tors,” Sec. 461, p. 1206. 

But in addition to these assets there was a remaining 
unpaid balance of stock subscriptions. According to the 
affidavit attached to the articles of incorporation the 
stock of the trust company was at the time of its organi- 
zation fully subscribed but only fifty per cent. paid in. 
It is to the remaining fifty per cent. unpaid balance that 
we refer. It is the contention of the surety that this bal- 
ance was not legally available. To this we cannot agree. 
It is true that the form of the stock subscriptions does not 
appear. Nor are the terms or conditions under which the 
several subscribers subscribed to stock of the Security 
Trust Company disclosed. In the absence, however, of 
any showing either by the articles of association, the 
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by-laws or the subscriptions themselves that there were 
any limitations placed upon the authority of the corpora- 
tion to call in the remaining unpaid balance of stock sub- 
scriptions it must be presumed that such balance was 
payable upon demand. 

A call for the balance of unpaid stock subscriptions 
for the purpose of paying corporate debts would obviously 
be for a legitimate purpose and within the powers of the 
directors of the company to make. The existence and the 
necessity of the payment of the company’s notes to the 
Branco estate cannot be denied. The advisability of im- 
mediate conversion of this outstanding indebtedness into 
cash was abundantly apparent. Under the circumstances 
no legitimate objection could have been made by the 
stockholders to a call for the remaining unpaid stock 
subscriptions. If amenable to call the stock subscriptions 
were enforceable at the instance of the company similarly 
as any other contract for the payment of money. The 
present value of these unpaid stock subscriptions was 
readily computable. According to the undisputed evi- 
dence they were reasonably worth in the aggregate 
$40,680. Such value was an asset and when received 
could have been used by the trust company to pay its 
indebtedness to the estate. 

No effort was made, however, by the Security Trust 
Company to call in or collect this remaining unpaid bal- 
ance of stock subscriptions. In this regard it also failed 
to exercise that diligence which the law demands. 

The evidence is overwhelming that the Security Trust 
Company at the time of its appointment and thereafter 
and until the time of the appointment of the receiver had 
sufficient assets with which to satisfy that part of its 
indebtedness to the estate of Manuel Branco, deceased, 
which had then matured, and that it utterly failed to 
exercise that diligence that the law required in satisfving 
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such indebtedness, for the failure of which the surety on 
its official bond is liable. 

The principal indebtedness evidenced by the note of 
March 3, 1921, however, stands upon a different footing. 
Tt was not due until March 3, 1922. Prior to its maturity 
a receiver was appointed for the trust company, to whom 
by virtue of section 3371, R. L. 1915, was committed the 
possession of all the assets of the company and the 
authority to collect all debts due the company. Upon the 
appointment of the receiver the company was rendered 
powerless to act in the premises. Until this note was due 
the trust company was under no obligation to pay it. 
Until there was an obligation to pay there was no duty to 
collect. There is no intimation that the proceedings for 
the appointment of a receiver were not instituted timely. 
Under the circumstances there is no breach of duty shown 
in respect to the collection of the note of March 3, 1921, 
and for any loss that the estate may sustain by reason 
of its noncollection the surety is not liable. 

The surety further contends that the Security Trading 
Corporation, an Hawaiian corporation previously having 
its place of business in the same office as the Security 
Trust Company, Limited, was a mere department or in- 
strumentality of the Security Trust Company and in 
determining the net assets of the Security Trust Company 
there should be included in its liabilities the liabilities of 
the Security Trading Corporation. In support of this 
same contention below there was made a part of the rec- 
ord the evidence taken before the trial court in the case 
of Henry Waterhouse Trust Company, Limited, Receirer 
of Security Trust Company, Limited, v. Home Insurance 
Company of Hawaii, Limited. In that case this court 
held on appeal that the two corporations were separate 
entities and the Security Trust Company, Limited, was 
not responsible for the debts of the Security Trading Cor- 
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poration. (See 27 Haw. 572.) Sufficient, however, has 
already been said herein to indicate that the question of 
the liabilities of the Security Trust Company, Limited, 
further than the same might include trust funds, is 
immaterial. 

The decree appealed from is reversed and the cause 
remanded with instructions to the trial court to modify 
its decree limiting the liability of the surety to the amount 
of the indebtedness, both principal and interest, due from 
the Security Trust Company to the estate of. Manuel 
Branco upon the date of the appointment of the Security 
Trust Company as executor and thereafter until the 
appointment of the receiver. 

Robertson & Castle for the surety. 

Harry Irwin and J. W. Russell for the executor. 

W. H. Smith for the administrator de bonis non. 

J. 0. Kelley and W. S. Wise for the widow and other 
heirs filed no brief. 


DISSENTING OPINION OF PERRY, J. 


The condition of the bond sued on in this case is that 
if the Security Trust Company, Limited, which had been 
appointed executor of the decedent’s estate, should 
“faithfully perform the duties of said office, according to 
law,” then the obligation would be void, otherwise of full 
force and effect. The surety thereby guaranteed the fidel- 
ity and the diligence of the executor but did not guarantee 
its financial ability. The nature and the extent of the 
liability of the surety are to be found in its contract and it 
is immaterial in this case what the liability of the princi- 
pal was at common law or whether the common law rule 
in that regard was incorporated as a part of the law of 
this Territory under section 1 of the Revised Laws of 
Hawaii. Even though this court would be obligated by 
virtue of the statute to hold, as against the principal, 


ESTATE OF BRANCO, 27 Haw. 655. 669 


Perry, J., dissenting. 


that by a fiction of the law the sum of $82,000 in question 
in this case became realized assets in the hands of the 
executor upon its appointment as such, it does not follow 
that the liability of the surety would be the same. The 
latter is to be ascertained purely from the contract. 

It was the duty of the Security Trust Company as 
executor to exercise in the collection of this debt of 
$82,000 the same degree of care and diligence which an 
ordinarily careful and prudent executor or administrator 
would have exercised in the attempted collection of a debt 
from another person as debtor. Assuming that the evi- 
dence in this case requires the finding, as it probably does, 
that the trust company was not diligent but on the con- 
trary was negligent in the matter of the collection of this 
claim on behalf of the estate, the question next arises, to 
what extent were the heirs or other beneficiaries of this 
estate damaged by the failure of the executor to exercise 
due care and diligence? In my opinion it is impossible to 
say in this case, upon the evidence now before the court, 
that the finding must necessarily be that the trust com- 
pany at the time of its appointment was financially able 
to pay to itself as executor the full amount of $82,000 
simply because it had at that time assets of that value. 
Findings of fact are not within the province of this court 
to make in a law case such as this when the evidence is 
susceptible of more than one alternative finding. There is 
evidence in this case from the witness Collins (Tr. pp. 
22-23) that if at the time of the appointment demand had 
been made upon the trust company, and pressed, for the 
payment of $82,000 on this one claim of the decedent, 
“they could not have made it because they had only 
$36,000 cash in the bank to the credit of the Security 
Trust Company, Limited,” and that the company “would 
have to suspend and close its doors.” Whether or not 
this statement was true or exact is not for this court to 
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say. The matter would have to be left to the trial court 
for a finding on the point. To say now that by being 
active and diligent the trust company as executor could 
have collected from itself as debtor the sum of $82,000 as 
a preferential payment is not the equivalent of saying 
that an ordinarily careful and prudent executor using 
activity and diligence could have finally obtained that 
much money for the estate as a result of his efforts. To 
arrive at any such result we would have to shut our eyes 
to the ordinary procedure of human beings similarly sit- 
uated. The ordinary course of ordinary creditors under 
similar circumstances (the evidence shows that at that 
time the Security Trust owed large amounts to other 
creditors) would have been to step in immediately and 
with the aid of bankruptcy or receivership proceedings 
endeavor to secure for themselves a share of the assets of 
the moribund corporation. Whether the financial condi- 
tion of this corporation at that time was such as to have 
permitted it to borrow the money or otherwise to secure 
the funds for paying, even preferentially, Branco’s claim, 
was a question of fact for the trial court alone to deter- 
mine. If it were to believe Mr. Collins’ evidence, it might 
also well have believed that any legal compulsion at that 
time made in the collection of that much money would 
have resulted in bankruptcy or receivership proceedings 
and, consequently, in a pro rata division of the available 
property amongst all the creditors in the same classes. 
Receivership proceedings were in fact instituted less than 
six months after the appointment of the executor. 

In my opinion the judgment ought to be set aside and 
a new trial granted in order to permit of findings of fact 
in accordance with these principles. 
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HISAKICHI WADA v. ASSOCIATED OIL COMPANY, 
A CALIFORNIA CORPORATION. 


No. 1504. 


Error TO CIRCUIT Court First CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ARGUED JANUARY 3, 1924. DECIDED JANUARY 16, 1924. 
Perens, C. J., Perry AND LINDSAY, JJ. 


PARENT AND CHILD—damages for death by wrongful act—burden of 
proof. 

In an action by a father for damages for the death of a minor 
son by the alleged wrongful act of another, the elements of com- 
puting damages, viz., the pecuniary value of the son’s services 
and the expenses of caring for and rearing the child, are cor- 
relative and not independent and the burden of proving such 
expenses devolves upon the father and not upon the defendant 
by way of mitigation of damages and in the event of the failure 
thereof an instruction determining such proof is error and a 
verdict for plaintiff is contrary to law. 


OPINION OF THE COURT BY PETERS, C. J. 


This is an action brought by the father of the de- 
ceased minor, Kazumasa Wada, for consequential dam- 
ages suffered by him by reason of the death of his son 
caused by the alleged negligent act of the defendant. 
Holding as we do that a new trial must be ordered the 
only assignments of error that are considered are those 
which make such action necessary, that is, the assign- 
ment to the court’s instruction to the jury upon the 
measure of damages, the assignment to the verdict as 
contrary to law and the assignment to the court’s denial 
of plaintiff in error’s motion for a new trial, all of which 
are based upon the same ground, viz., that the defendant 
in error, plaintiff below, failed to prove the usual and 
reasonable expenses of caring for and rearing the de- 
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ceased child, as a result of which the evidence only 
tended to show and the verdict was predicated upon the 
gross and not the net pecuniary Joss suffered by the 
father of the deceased by reason of the death of his son. 

The trial court at the request of plaintiff charged the 
jury upon the measure of damages as follows: “The court 
instructs you that in case you find a verdict for the de- 
fendant under the evidence and the instructions of the 
court, it will be unnecessary to consider the question of 
damages. But if you find for the plaintiff, then as to the 
amount of damages and as a measure of the same, you 
are at liberty to take into consideration the pecuniary 
value of the child’s services during his minority and the 
costs and expenses reasonably incurred by the father on 
account of the injuries, less the usual and reasonable 
expenses of caring for and rearing the child, including the 
cost of board, lodging, clothing and reasonable incidental 
expenses until the boy should reach the age of 20 years,— 
all of which pecuniary value to be reduced to its present 
worth. The pecuniary value referred to in this instruc- 
tion would include not only what the child might earn 
during the remainder of his minority, but also the value 
of his services in the family, including acts of kindness 
and attention. And in considering such pecuniary value 
of the services of the minor, you are at liberty also to 
consider under all the evidence in this case, the probabil- 
ity or improbability, if any, of the value of such services 
increasing or decreasing as the boy grew older, more 
mature, and whether or not he would have become more 
or less able to perform greater services and command 
higher wages or remuneration as he grew older.” 

It is undisputed that there was no evidence adduced 
by either of the parties to the action tending to show 
the usual and reasonable expenses of caring for and rear- 
ing the deceased child, Kazumasa Wada. Plaintiff in 
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error contends that proof of such expenses is indispensa- 
ble in computing the pecuniary loss suffered by a parent 
for the death of a minor child through the wrongful act 
of another and that the burden of such proof devolves 
upon the parent. On the other hand the defendant in 
error contends that evidence of such expenses is unneces- 
sary; that an action on the case for consequential dam- 
ages suffered by a parent by reason of the death of a 
minor child by the wrongful act of another is one of the 
actions contemplated by section 2344, R. L. 1915, and 
that hence the measure of damages under the provisions 
of section 2378, R. L. 1915, is to be determined by the 
jury, thereby eliminating the necessity of any proof 
thereon and committing the subject to the common knowl- 
edge and experience of the jurors; that if such evidence 
is necessary the expenses of caring for and rearing the 
deceased child are a deduction inuring to the advantage 
of the defendant and in mitigation of the damages, the 
burden of proof of which devolved upon the person 
claiming such mitigation—in this case the defendant. 

The instruction as given substantially follows the rule 
enunciated by this court in the case of Ferreira v. H. R. 
T. & L. Co., 16 Haw. 615, 628, where this court, consonant 
with its renunciation of the common law rule that no 
action lay for the taking of human life (see Kake v. 
Horton, 2 Haw. 209), held that an action could be main- 
tained in this Territory by a father for the death of a 
minor child and established the measure of damages to 
be “the pecuniary value of the child’s services during his 
minority and the costs and expenses incurred by the 
parent on account of the injury, less the usual and 
reasonable expenses of caring for and rearing the child.” 
In the absence of evidence, however, of the expenses of 
caring for and rearing the deceased child, Kazumasa 
Wada, that portion of the instruction which advised the 
43 
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jury that in estimating the pecuniary loss to the father 
it should deduct from the value of the prospective services 
of the child the expenses of caring for and rearing him 
was a charge upon facts not in evidence and the court 
in so charging in effect committed the determination of 
that factor to the common knowledge and experience of 
the jury, or, in the absence of such, to its speculation or 
surmise. This we believe was error. 

The right of action recognized in the Ferreira case 
was but an outgrowth of the more equitable rule adopted 
and enunciated in the case of Kake v. Horton, supra, 
permitting an action of damages for death by a wrong- 
ful act. With the adoption, however, of that rule was 
also adopted the rule that damages must be confined to 
compensation for the pecuniary loss suffered. Neither 
the right of action nor the measure of damages was predi- 
cated upon the provisions of section 1116, ©. C. 1859 
(which as amended is now section 2344, R. L. 1915), nor 
upon section 1128, C. C. 1859 (which as amended is now 
section 2378, R. L. 1915), but upon a rule of law adopted 
by this court under and pursuant to the powers reposed 
in it by section 14, C. C. 1859, which as it then existed 
provided: “The judges have equitable as well as legal 
jurisdiction, and in all civil matters, where there is no 
express law, they are bound to proceed and decide accord- 
ing to equity, applying necessary remedies to evils that 
are not specifically contemplated by law, and conserving 
the cause of morals and good conscience. To decide equi- 
tably, an appeal is to be made to natural law and reason, 
or to received usage, and resort may also be had to the 
laws and usages of other countries.” 

The measure of damages as fixed by the Kake and 
Ferreira cases being pecuniary, in order to its determina- 
tion there must be evidence both of the pecuniary value 
of the child’s services during his minority and the usual 
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and reasonable expenses of caring for and rearing the 
child. Section 1128, C. C. 1859, did not, nor as amended 
and now section 2378, R. L. 1915, does not, commit to the 
jury the determination of the legal rules of damages but 
only the extent to which damages may be awarded. The 
determination of the “measure” of damages is a matter 
of law for the court and the subject of instructions to 
the jury. This has been the unvarying construction 
placed upon this section by the courts since its enact- 
ment. 

Upon whom, however, the burden rests of proving the 
usual and reasonable expenses of caring for and rearing 
the deceased child the Ferreira case is silent. Unques- 
tionably the items of the pecuniary value of the child’s 
services during minority and the usual and reasonable 
expenses of caring for and rearing the child have refer- 
ence to the duty of the father on the one hand to care 
for and rear the child during minority and the duty of 
the child on the other hand during its minority to render 
services to its parents. 

Under the provisions of section 2998, R. L. 1915, 
parents, first the father and then the mother, are re- 
quired to provide to the best of their ability for the sup- 
port and education of their children. By section 2993, 
R. L. 1915, the father is liable for their suitable and 
proper support in all respects. By the last named sec- 
tion the father is entitled to require reasonable service 
at their hands. The right to service springs from the 
duty of the father to support his children. These respec- 
tive rights and duties are reciprocal and correlative and 
not independent. Hence ag elements of damage they are 
correlative and the pecuniary loss suffered by the father 
from the death of his child is the mathematical result of 
the difference between these correlative elements. This 
being so the duty devolves upon the plaintiff to prove the 
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pecuniary value of the expected service of the child and 
the pecuniary value ot its support and maintenance. The 
pecuniary loss suffered by the father is the difference be- 
tween these two values. This the plaintiff failed to do 
and under the circumstances the instruction to the extent 
of that portion thereof which charged upon the deduction 
for the usual and reasonable expenses of caring for and 
rearing the child was error and the verdict was conse- 
quently contrary to the law. (See Peters v. B. & L. E. 
R. Co., 74 Atl. (Pa.) 61, 62; C. R. I. & G. Ry. Co. v. 
Loftis, 168 S. W. (Tex.) 403, 404.) 

Defendant in error relies upon the case of Grand 
Trunk Western Ry. Co. v. Gilpin, 208 Fed. 126. In that 
case under the death act of Michigan (Comp. L. 1897, 
Sec. 10,427) an action was brought by the administratrix 
of the estate of Elizabeth Gilpin, deceased, for conse- 
quential damages resulting to herself and her father by 
reason of the death of said decedent by an unlawful act. 
A verdict was recovered by the plaintiff and on appeal 
the plaintiff in error complained of the failure of the 
plaintiff below to prove and the court to charge upon the 
pecuniary value of the maintenance and support of the 
wife by her husband as a deduction from the pecuniary 
value of her services. The circuit court of appeals held 
that no request had been made of the court to so charge 
and even if the court had been so requested there was no 
evidence upon which such charge could have been predi- 
cated, and said: “It is true the husband is legally bound 
to provide suitable clothing and maintenance for his wife 
but this duty affords no presumption of fact without 
evidence that he was accustomed to do so, and the 
reasonable cost thereof. Had plaintiff in error relied 
upon this point on the trial of the case by inquiry of 
the witnesses and request for charge in relation thereto 
it would now be in position to advance the argument 
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upon the question properly. Having failed to do this it 
is too late to raise the question for the first time after 
verdict, as the record shows was done.” In that case 
similarly as in the instant case there was a failure of 
proof of the cost of maintenance. In that case differently 
from this, however, there was no evidence that the person 
upon whom devolved the duty was accustomed so to do. 
In the instant case there was evidence sufficient to sup- 
port a finding that the father of the deceased child, Kazu- 
masa Wada, was accustomed to provide for his suitable 
maintenance and support. Moreover, in that case the 
court did not charge upon the element of deduction while 
in the instant case the court did. These and other ele- 
ments of the case deprive it of authoritative value. It is 
true that in Michigan the measure of damages in an 
action by a husband for damages for the death of his 
wife by a wrongful act is the pecuniary value of the 
wife’s services less the cost of her maintenance and 
would seem to be the same as in the case of a suit by a 
father for the death of the son by a wrongful act in this 
jurisdiction, considering acts of kindness and attention 
in the light of services. But if as contended by defendant 
in error the Gilpin case may be considered as authority 
for the rule that the right to services on the one hand 
and the duty to maintain on the other are not correlative 
but independent and that the cost of maintenance is not 
an essential element in the computation of damages but 
is by way of mitigation and provable at the option of the 
defendant we refuse to follow that decision. 

The judgment of the trial court is reversed and the 
cause remanded for a new trial. 

A. G. M. Robertson (Robertson & Castle on the 
briefs) for plaintiff in error. 

A. M. Cristy (Brown, Cristy & Davis on the brief) 
for defendant in error. 
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MRS. KAHALEWEHI BAKER v. MRS. EMMA 
DUDOIT. 


No. 1506. 


APPEAL FROM CIRCUIT JUDGE First CIRCUIT. 
Hon. F. ANDRADE, JUDGE. 


ARGUED FEBRUARY 7, 1924. Decipep FEBRUARY 19, 1924. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


CorPoraTions—meetings—quorum—sufficiency. 


The ordinary rule of deliberative bodies that a majority of 
those qualified to attend as members shall constitute a quorum 
is inapplicable to a private corporation which by rule or by-law 
has otherwise defined a quorum. 

When a corporation by its own rule has defined a quorum for 
the purposes of its business to be two-thirds of those who attend 
on the opening day, it is immaterial that a majority of those 
qualified to attend refuse to be present on the opening day. 
Those so refusing are not to be considered in determining 
whether a quorum is present. 


OPINION OF THE COURT BY PERRY, J. 


This is a petition for a writ of quo warranto, the main 
allegation being that the petitioner is the duly elected 
ireasurer of the Hoomana Naauao o Hawaii, an ecclesias- 
tical, eleemosynary and educational body corporate cre- 
ated under the laws of Hawaii and that the respondent 
claims to be the treasurer and is illegally exercising the 
powers of that office and holding the property of the 
corporation. 

Both parties are agreed that all proceedings had at the 
meeting of the corporation in 1918 were valid and that 
the officers then elected became the officers of the corpora- 
tion for the ensuing year. In 1919 two calls were issued 
for a meeting of the corporation, one by the Reverend J. 


BAKER v. DUDOIT, 27 Haw. 678. 679 


Opinion of the Court. 


Kekipi Maia as president and the other by the board of 
trustees. This court has held (Hoomana Naauao V. 
Makekau, 25 Haw. 418) that the call of that year issued 
by the president, because earlier than the other, was the 
only regular and effective call and that question will not 
be now re-examined. 

Beginning with 1919 the corporation has been divided 
into two factions and separate meetings have been held 
each year by the adherents of the two factions. The meet- 
ing of 1919 having been duly called by President Maia, 
the fact that some of those entitled to attend as members 
refused to attend can of itself be of no materiality when 
considering the legality of the meeting which was held by 
those who did attend. If those who refused to attend 
were in accord as to the policies to be pursued and the 
officers to be elected and were in a majority, their proper 
course was to attend and by their votes carry the meas- 
ures desired by them. The rule of the organization was 
(No. 11) that sessions of the assembly could not be held 
unless there were present two-thirds “of the members who 
come.” This is agreed by both sides to mean, freely 
iranslated, two-thirds of those who are in attendance gen- 
erally speaking as distinguished from those who are in 
attendance at any particular session. The members of 
these conventions were authorized and expected to come 
from various islands of the group. The meetings were 
held in Honolulu. Evidently the rule, as translated by 
agreement of both parties, contemplated that business 
could be transacted by two-thirds of those who came to 
attend generally the sessions in Honolulu. Those who 
failed to come from the other islands or from outlying 
districts were not to be considered in determining the 
number constituting the two-thirds. This rule (No. 11) 
contains within itself a definition of what shall constitute 
a quorum for the purposes of the organization and there- 
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fore rule 15 providing that “wherever these rules fail to 
govern ‘Cushing’s Manual’ shall govern” cannot apply. 

It is contended by the complainant that although the 
respondent’s meeting of 1919 was properly called it was 
not a legally constituted meeting because those who at- 
tended and took part (a) were members of one only of 
the affiliated churches under the jurisdiction of the cor- 
poration and (b) were less than two-thirds of the mini- 
mum possible membership of the organization. This mini- 
mum possible membership is claimed by complainant’s 
attorney to be fifty-nine, inclusive of the various officers 
declared by section 3 of the constitution to be eligible. It 
is not expressly required by section 3 or by any other pro- 
vision which has been called to our attention that all of 
the eligible members should attend any meeting or that 
there must be present members from each class of those 
who are eligible. The mere fact of failure to attend the 
respondent’s meetings, if they may be so called for pur- 
poses of convenience, is immaterial. The members of the 
other churches were entitled to attend and if they absented 
themselves they did so at their own risk. 

As to the plaintiff’s second point above mentioned, 
there is ample evidence, adduced by the respondent, to 
show that seventeen delegates attended at the opening of 
the respondent’s 1919 meeting, that they were all qualified 
io attend and that all voted in favor of the election of the 
officers who were elected at that meeting. We find no 
serious conflict in the evidence in this respect. At the 
respondent’s 1920 meeting twenty-six delegates were in 
attendance and the vote for the officers then elected was 
unanimous. Eight other delegates attended at the open- 
ing of the convention but left soon afterwards, without 
taking part in the election of officers. Assuming but not 
deciding that these eight should be considered in the 
determination of a quorum the result is not affected 
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because the remaining twenty-six were more than two- 
thirds of the thirty-four. At the respondent’s 1921 
meeting thirty delegates were in attendance and the 
twenty-two who were present on the day of the election 
voted unanimously for the officers who were elected. At 
the defendant’s 1922 meeting thirty-three delegates were 
in attendance and all voted in favor of the election of the 
officers who were elected. There is evidence of the due 
qualification of all of these members who so attended 
respondent’s meetings in 1919, 1920, 1921 and 1922. 
Neither by cross-examination nor by other evidence did 
the complainant succeed in destroying or weakening the 
effect of the prima facie showing thus made by respondent. 

The meeting held in July, 1920, by the respondent’s 
faction was called by the board of trustees elected at the 
respondent’s 1919 meeting; and the respondent’s meet- 
ings of 1921 and 1922 were called by the president duly 
elected in preceding years. 

Our finding is that the respondent is the duly elected 
treasurer of the corporation. The decree appealed from 
is affirmed. 

W. C. Achi for complainant. 

C. F. Clemons for respondent. 
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LAUPAHOEHOE SUGAR COMPANY v. SOLOMON K. 
LALAKEA, ET AL. 


No. 1523. 


MOTION To Dismiss APPEAL. 


ARGUED FEBRUARY 13, 1924. DECIDED FEBRUARY 28, 1924. 


Peters, C. J., PERRY AND LINDSAY, JJ. 


APPEAL AND ErrorR—requisites of appeal—service on parties of copy of 
notice of appeal not essential to jurisdiction. 


In an appeal to this court from the decree of a circuit judge at 
chambers, the filing in court of the notice of appeal within five 
days and the payment of costs accrued and the filing of a bond 
for costs to accrue within ten days are the effective appellate 
acts which give to this court the power to review the decree com- 
plained of. Service on the appellee or on non-appealing co- 
parties of a copy of the notice of appeal does not constitute a 
part of the appeal and is not essential to the jurisdiction of this 
court to review the decree appealed from. 


OPINION OF THE COURT BY PERRY, J. 
(Peters, C. J., dissenting.) 


This was a suit for specific performance of an agree- 
ment in writing to renew a lease. Several persons were 
joined as respondents, evidently upon the theory that 
they were or claimed to be holders of the legal title in 
succession to the original lessor who had died after the 
execution of the original lease. A “decision, order and 
decree” having been filed by the court requiring of Solo- 
mon Lalakea, one of the respondents, a renewal of the 
lease in question, an amended decree was subsequently 
entered, upon motion of the complainant, requiring the 
renewal of the lease to be executed by Solomon Lalakea 
as holder of an undivided seven-eighths interest and by 
Hannah Makainai, another of the respondents, as holder 
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of an undivided one-eighth interest. This amended decree 
was filed on December 29, 1923. On January 3, 1924, 
Solomon Lalakea filed a paper entitled “Notice of Appeal” 
and on January 8, 1924, perfected the appeal by filing the 
necessary bond and paying the accrued costs. The com- 
plainant now moves to dismiss the appeal upon a number 
of grounds which may be stated in substance as follows: 
(1) that the necessary papers on appeal were not filed in 
this court within twenty days of the filing of the appeal; 
(2) that the appellant, Solomon Lalakea, consented to the 
amended decree not only in form but also in substance; 
and (3) that this court has no jurisdiction to hear the 
cause on appeal because (a) the notice of appeal was not 
served on complainant’s attorney within five days of the 
rendition of the amended decree, (b) the notice of appeal 
was not served on the non-appealing respondents and 
(c) the notice of appeal was not addressed to the com- 
plainant-appellee or to the non-appealing respondents. 
Rule 1 of this court provides that “if the necessary 
papers are not filed in this court within twenty days after 
the issuance of a writ of error, perfecting of an appeal or 
allowance of a bill of exceptions or such further time as 
may be allowed by this court or a justice thereof the 
appeal may be dismissed for want of prosecution.” The rule 
does not attempt to make it mandatory upon this court 
to dismiss an appeal in every instance when the papers 
are not filed in this court within the time limited. It 
leaves it discretionary with the court to consider the cir- 
cumstances of each particular case and to determine in 
view of those circumstances whether the appeal should be 
dismissed or some other course be followed. It is shown 
by affidavit in the case at bar that an extension of the 
time within which to file in this court the necessary 
papers was obtained from the trial court and that this 
was done in consequence of a mistaken assumption by 
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counsel for the appellant and by the trial judge as to 
what the rule of this court applicable in such cases re- 
quired. Under these circumstances and in view of the 
promptness of counsel in applying for an extension in this 
court when the mistake was called to their attention, 
justice will be best served not by dismissing the appeal 
but by granting the motion for an extension of time. 
The second ground of the motion likewise cannot be 
sustained. It is true that at the end of the amended de- 
cree the endorsement appears, “O. K.—W. H. S.,” the 
signature being that of one of the attorneys for the re- 
spondent Solomon Lalakea. While the words “as to 
form,” ordinarily employed in such cases, are wanting in 
this instance, it is apparent that the approval was simply 
the ordinary approval of defeated counsel relating to the 
form of the proposed decree,—an approval intended to 
facilitate the duties of the trial judge in the matter of the 
entry of an appropriate decree. It is admitted by counsel 
for the complainant, the prevailing party, that no writing 
other than is contained in these five letters above quoted 
was secured by him from counsel for Lalakea to show an 
abandonment by the latter of his opposition to the prayer 
of the bill and his consent to the entry of a decree against 
him. If Lalakea was indeed surrendering his claims and 
consenting to a termination of the suit adversely to him- 
self, it would naturally be expected of counsel for the pre- 
vailing party that he would prepare a much more formal 
and unambiguous statement in writing from Lalakea of 
such abandonment and consent. Again, immediately fol- 
lowing the five letters above quoted, appear on the 
amended decree the following words: “Approved as to 
form” signed by the attorney for the complainant. Why 
was he approving as to form only if counsel for the de- 
feated party was approving as to substance as well as to 
form? The question, it would seem, answers itself. 
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As to the third ground of the motion. Our statutory 
provision relating to appeals from circuit judges in cham- 
bers is: “Appeals shall be allowed from all decisions, 
judgments, orders or decrees of circuit judges in cham- 
bers, to the supreme court * * * whenever the party ap- 
pealing shall file notice of his-appeal within five days, 
and shall pay the costs accrued, and deposit a sufficient 
bond in the sum of fifty dollars, conditioned for the pay- 
ment of the costs further to accrue in case he is defeated 
in the appellate court, or money to the same amount, 
within ten days after the filing of the decision, judgment 
or decree appealed from.” This statute was first enacted 
in 1892 and with amendments not now material (other 
than the one about to be referred to) has been in force 
ever since. In 1919 the following amendment was added: 
“In case the decision, judgment, order or decree sought 
to be reviewed was rendered against two or more persons 
either or any of such persons may appeal therefrom, and 
for that purpose shall be permitted to use the names of all 
such persons. The appellant shall serve those of such 
persons who have not joined in the appeal and who can be 
found within the Territory, with a copy of the notice of 
appeal. Such persons shall be entitled to be heard in the 
supreme court. All such cases shall be determined as if 
all such persons had joined in the appeal, but no costs 
shall be taxed against any such person who did not join in 
the appeal nor ask to be heard in the supreme court.” 
Act 45, S. L. 1919. 

The appeal document filed by Solomon K. Lalakea, the 
appellant in this case, is in the following words, under 
the title of the court and cause: 

“Notice of Appeal. 

“Comes now Solomon K. Lalakea, one of the respond- 
ents above named, by his attorneys, Cari S. Carlsmith and 
W. H. Smith, and gives notice of appeal and does hereby 
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appeal to the supreme court of the Territory of Hawaii 
from the amended decree and from the whole thereof 
made and entered in the said cause on the 29th day of 
December, 1923, by the Honorable J. Wesley Thompson, 
acting judge of the circuit court of the fourth judicial 
circuit, Territory of Hawaii.” 

This form of statement that an appeal is being taken 
and that notice thereof is thereby being given is one that 
has been in common use in this jurisdiction ever since the 
enactment of the statute in 1892. It has been unques- 
tioned during all these years as a correct form of docu- 
ment for the taking of an appeal from a circuit judge at 
chambers. It is a form complying in all respects with the 
requirements of the statute of 1892, now section 2508, 
R. L. 1915. It is expressed in as direct and clear language 
as such a document well could be expressed. The fact 
that the appellant appeals from the decree referred to is 
clearly stated and the fact that he thereby gives notice 
that he is so appealing is stated with equal clearness. The 
statute names three requisites only to the taking and per- 
fecting of an appeal: one is that the notice of appeal be 
filed within five days from the rendition of the decree; 
another is that the costs accrued be paid within ten days 
and the third is that a bond for costs to accrue be also filed 
within the same ten days. As to the notice of appeal, the 
only requirement is that it be filed—which obviously 
means filed in court and not in the office of the appellee or 
of the latter’s attorney. At least until 1918 when the 
decision was rendered in the case entitled Kealoha vV. 
Halawa Plantation, Limited, and H. H. Perry, 24 Haw. 
436, this was the generally accepted view, acquiesced in 
by the circuit courts and the supreme court. The practice 
was in accordance with that view. In our opinion that 
practice and that view were correct. 

Nor does Act 45, S. L. 1919, make any provision to the 
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contrary. It does require that “appellant shall serve 
those of such persons who have not joined in the 
appeal and who can be found within the Territory, with 
a copy of the notice of appeal,” but it does not limit the 
time within which such copy shall be served nor does it in 
anywise provide or indicate that the failure to make such 
service shall render incomplete and ineffectual appellant’s 
attempt to appeal. Had the legislature intended by this 
Act to modify the preexisting law and the long-continued 
practice thereunder, with which it must be deemed to 
have been familiar, it could easily have provided and 
would naturally be expected to provide, in unambiguous 
language, that no appeal should be deemed complete or 
effectual unless a copy of the notice thereof was served 
upon the persons named within a specified time. 

Under our statute, it is the filing in court of the 
notice of appeal which is the effective appellate act giv- 
ing this court the power to review the particular decree 
complained of. The service of a copy of this notice, re- 
quired by the Act of 1919, is not jurisdictional but is 
merely a matter of procedure. Whether in any particular 
instance the failure to serve a copy should result in a 
dismissal of the appeal or in a postponement of the 
argument of the appeal is to be determined, as a matter 
of discretion, in view of all of the surrounding circum- 
stances. In the case at bar a copy of the notice of 
appeal was mailed by appellant to appellee’s attorney on 
the same day that the original notice was filed in court 
and was received by the addressee on the next day. That 
certainly met all the requirements of promptness. Upon 
the docketing of the cause on appeal, Mr. J. W. Russell, 
who appeared in the trial court as attorney for re- 
spondents Hannah Makainai, Lily Hewahewa, George 
Lalakea and Archie Hapai, was notified by the clerk 
of this court of the docketing of the case on appeal. 
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None of the respondents are complaining of lack of 
notice of the appeal. Some of the respondents did not 
answer or appear in the trial court. Of those who did 
file answer, Solomon Lalakea alone contested complain- 
ant’s right to the decree prayed for. Hannah Makainai, 
as well as Mohiehie Hewahewa, expressly admitted the 
truth of the allegations of the bill of complaint and com- 
plainant’s right to a lease as prayed for. 

The notice of appeal mentioned in the statute is not 
intended to be in the nature of a citation. The re- 
spondents are all duly cited at the inception of a suit 
and the complainant likewise comes into court when he 
commences suit. An appeal is not the beginning of a new 
suit and further citations are not necessary when an 
appeal is taken any more than they would be necessary 
when an answer or other plea or a motion is filed. 

We are not to be regarded as approving of a practice 
of not giving notice to appellees or to non-appealing co- 
parties of the fact that an appeal has been taken. Such 
notification should ordinarily be given in the case of 
appeals just as it is ordinarily given of the filing of 
pleadings and motions and of the taking of other steps 
in a cause. 

Decisions from other jurisdictions cannot be of assist- 
ance in such a case as this, each being determined in 
view of the provisions of the particular statutes under 
consideration. In this jurisdiction the provisions of our 
statute must prevail. To our minds they are clear and 
unambiguous. 

It is worthy of mention, however, that in Vivas V. 
Akoni, 14 Haw. 115, decided in 1902, the court construed 
a parallel statute substantially as we are now constru- 
ing this statute. In that case judgment was rendered 
by a magistrate in favor of a defendant in an action of 
assumpsit. Plaintiff appealed but did not bring his 
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appeal to trial for nearly three years. The case was then 
tried in the circuit court without notice to the defendant 
and without appearance by her. Subsequently the de- 
fendant moved to vacate the judgment and set aside the 
execution supported by an affidavit that she had had no 
notice or knowledge of the trial in the circuit court and 
also setting forth facts showing that she had a good de- 
fense. The trial judge having refused to vacate the 
judgment, this court sustained the exception and ordered 
the judgment set aside saying, inter alia: “The failure 
to notify defendant of the taking of an appeal from the 
district court, we deem of no avail to her now, for such 
notice was not required by any statute or rule nor was 
it even customarily given; it was open to defendant to 
ascertain the facts by inquiry at the proper place. With- 
out fault, however, on the part of either the defendant or 
the plaintiff, the case had been delayed for nearly three 
years by reason of the magistrate’s failure to certify up 
the record. That after this long delay the hearing was 
had without notice to the defendant and, so far as appears 
from the record, without any attempt to give such notice, 
was not in conformity with the requirements of justice.” 
In other words, the view of this court then was that the 
requirement of the statute was that the notice of the 
appeal should be filed in the court in which the case 
was progressing and developing step by step, that there 
was no harshness in requiring an appellee to consult the 
records of the court and cause to ascertain whether the 
judgment in her favor had been appealed from and that 
such a court was eminently a proper place for the filing 
of such a notice, a notice which would inform not only 
the court but also the parties to the record and any 
other interested persons that an appeal was being taken. 

In Makaio v. Adamu, 14 Haw. 411, there was no 


holding to the contrary. The only question there consid- 
44 
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ered was whether a document purporting to be a notice of 
appeal but which in reality simply gave notice of an 
“intention to appeal” was a notice of appeal within the 
meaning of the statute; and the court held that it was 
not, saying that “the statute contemplates the giving of 
notice that an appeal has been taken or, at least, that 
it is being taken concurrently with the giving of the 
notice. It is not sufficient to notify the opponent that 
the party will appeal or intends to appeal. A notice of 
intention to appeal is not a notice of appeal.” No con- 
sideration was given in that case to the question of 
whether the notice should be filed in court or should be 
served upon the appellee or upon non-appealing co- 
parties. That issue is not even mentioned in the opinion. 

In Kealoha v. Halawa Plantation, Limited, and H. H. 
Perry, 24 Haw. 436, the defendant Halawa Plantation, 
Limited, brought a bill of exceptions to this court. The 
defendant Perry did not join in that bill of exceptions. 
Plaintiff moved to dismiss the bill of exceptions on the 
ground that “the defendant Henry H. Perry is not a 
party thereto, either as appellant or appellee and that 
the appellant the Halawa Plantation, Limited, is not 
entitled as a matter of law or right to have its said bill 
of exceptions considered by this court,” because evi- 
dently the co-defendant Perry was not served with notice 
of the bill of exceptions. Whether in this respect a bill 
of exceptions is distinguishable from an appeal in an 
equity suit we need not now determine. Perhaps it is 
and perhaps it is not. All that need be now said is 
that if the two cases are not distinguishable, the decision 
in the Halawa Plantation case is now overruled. 

The motion to dismiss the present appeal is denied 
and the motion for an extension of time is granted. 

H. Edmondson for petitioner. 

C. S. Carlsmith for respondent S. K. Lalakea. 
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I respectfully dissent from so much of the foregoing 
opinion as holds in effect that the failure of the appellant, 
Solomon Lalakea, to give the Laupahoehoe Sugar Com- 
pany, the prevailing party below, actual notice of the 
appeal within five days of the rendition of the decree 
and within like time to serve a copy of such notice of 
appeal upon Hannah Makainai, a nonappealing party 
against whom with the appellant said decree had been 
rendered, was not jurisdictional as to the parties appellee 
but merely an irregularity to be visited by such penalty 
as the court in its discretion might determine. 

In my opinion the term “notice of appeal” as em- 
ployed in section 2508, R. L. 1915, is an appeal of which 
actual notice has been given the appellee within five 
days of the rendition of the decree from which the appeal 
is taken. The statute requires that there be filed by an 
appellant a “notice of appeal” and not merely an “appeal” 
by constructive notice of which the appellee by virtue of 
the act of filing is bound. Notice imports knowledge. 
Knowledge by whom? Obviously the person primarily 
affected by the appeal, viz., the appellee. If the court 
were alone to be considered an appeal would be in itself 
sufficient notice to it. This is consonant with the general 
rule that all parties appellee should be cited upon an 
appeal and that the appellee have “notice” that an 
appeal is being or has been taken so that he may refrain 
or desist from taking steps for the enforcement of the 
decree which the appeal duly perfected stays pending 
such appeal. Constructive notice is a creature of statute. 
I know of no law that binds parties to litigation in the 
circuit courts to constructive notice of the existence or 
contents of papers by the mere act of their being filed in 
the clerk’s office. Had the legislature intended that an 
appellee be bound by constructive notice of the appeal 
taken by the appellant the mere requirement that an 
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“appeal” be filed within five days would have been sufi- 
cient. The Laupahoehoe Sugar Company, in whose favor 
the decree was entered below, did not receive actual 
notice of the appeal until the sixth day after the rendi- 
tion of the decree from which the appeal was taken. This 
was too late. 

The decree from which Solomon Lalakea attempted to 
appeal was against both him and one Hannah Makainai, 
another respondent. Hannah Makainai did not appeal. 
Ordinarily where a joint decree is rendered against two 
or more persons all must join in the appeal. Where less 
than all of those adversely affected seek to appeal a 
severance must be effected. Section 2508A, R. L. 1915, 
provides the method of severance. It provides that the 
appellant serve a copy of his notice of appeal upon non- 
appealing parties. Under the provisions of section 
2508A it was therefore obligatory upon Lalakea to serve 
a copy of his notice of appeal upon Hannah Makainai. 
This he has absolutely failed to do. Sections 2508 and 
2508A are in pari materia and must be construed to- 
gether. Section 2508 and not section 2508A describes 
the method of appeal. Section 2508A refers simply to 
the method of acquiring jurisdiction of a nonappealing 
party in the event of a severance. If my interpretation of 
section 2508 is correct, to the effect that actual notice 
of the taking of the appeal must be given the appellee 
prior to the expiration of the five days’ limitation pre- 
scribed by statute, then the specific method of securing 
a severance, that is, by service of a copy of the notice 
of appeal upon the nonappealing party, must be accom- 
plished within the same time limitation. The motion of 
the Laupahoehoe Sugar Company should be granted and 
the appeal dismissed. 
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TERRITORY v. CHONG PANG YET. 


No. 1518. 


Error TO CIRCUIT COURT First CIRCUIT. 
Hon. R. J. O'BRIEN, JUDGE. 


ARGUED FEBRUARY 26, 1924. Decmep Marcu 5, 1924. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


CBIMINAL Law—checks without funds given in payment of past in- 
debtedness—intent to defraud. 


A conviction of the offense of violating section 4007, R. L. 1915, 
relating to the issuance of checks- without funds in the bank may 
be had where the check was given in part payment of an exist- 
ing indebtedness. 


SamMe—evidence—intent to defraud—evidence of the commission of 
other offenses of a kindred nature to the offense charged. 


Where the intent of the accused is in issue evidence of other 
acts and doings of the accused of a kindred character are admis- 
sible as tending to show his intent in the particular case íor 
which he is being tried. 


OPINION OF THE COURT BY LINDSAY, J. 


Appellant was tried and convicted before a jury upon 
a charge of, on the 23d day of June, 1923, violating sec- 
tion 4007, R. L. 1915, by wilfully making, drawing, utter- 
ing and delivering to one Ko Chin a check on the Liberty 
Bank for the sum of $500 with intent to defraud the 
payee, the appellant knowing that he had not sufficient 
funds or credit with the bank to meet such check upon its 
presentation, from which conviction appellant has come 
here upon writ of error. 

The first error relied on by appellant is in effect that 
the verdict of conviction is contrary to the law, the evi- 
dence and the weight of the evidence. At the time the 
check was given appellant was indebted to the complain- 
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ing witness in an amount exceeding $500, and the check 
given purported to be in part payment of said indebted- 
ness. Such being the case, appellant contends that the 
complaining witness was defrauded of nothing and there- 
fore the conviction cannot be sustained. It is argued by 
appellant that, since he obtained nothing from the com- 
plaining witness in return for the worthless check, the 
complaining witness, after receiving the check, was not 
defrauded and was in no wise worse off than he was 
before. 

With this contention we cannot agree and we cannot 
say aS a matter of law that, by reason of the deception 
practiced upon him by appellant, the complaining witness 
was not defrauded. At the time the check was given the 
creditor had the right to receive immediate payment of 
the debt due him and to take immediate steps towards 
the recovery thereof, and he was deprived and defrauded 
of such right by being induced to forego, albeit for a lim- 
ited time, the immediate enforcement of his right. 

The only other error relied upon is the admission of 
testimony, over the objection of the defendant, showing 
the giving by defendant of a check to another person than 
the complaining witness upon a different bank, the de- 
fendant not having sufficient funds or credit in said bank 
to meet the same. 

Testifying on his own behalf at the trial, defendant 
admitted having given the check for $500 to the complain- 
ing witness; and that at that time he knew that he had 
neither funds nor credit with the bank sufficient to meet 
the check when presented. Defendant also testified that, 
when he gave the check, he told the complaining witness 
that he had no funds in the bank, and that complaining 
witness agreed to hold the check until a later period at 
which time defendant expected to have sufficient funds 
on deposit at the bank. This was denied by the complain- 
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ing witness. Defendant further testified that in giving 
the check in question he had no intent to defraud the 
complaining witness. 

Upon cross-examination defendant admitted that, al- 
though knowing he had not sufficient funds or credit in 
the Liberty Bank, he had, shortly before giving the check 
complained of, given several other persons checks upon 
the same bank. Over the objection of defendant, the 
prosecution was allowed to ask defendant whether he had 
not on June 13, 1923, given to Chong Kwong Sing a check 
on the bank of Bishop & Company for $200, at that time 
not having sufficient funds or credit with Bishop & Com- 
pany to meet the same. Counsel for defendant in his 
brief concedes that, for the purpose of proving that de- 
fendant knew that his funds were not sufficient, it was 
competent for the prosecution to show that, immediately 
prior to giving the $500 check on the Liberty Bank, de- 
fendant had given other checks on that bank but that the 
admission of testimony showing that he had given a check 
upon a different bank was erroneous and prejudicial to 
defendant in that such testimony could have no bearing 
upon the issue. 

It is the general rule that, on a prosecution for a par- 
ticular offense, evidence which shows or tends to show 
that the accused has committed another offense wholly 
independent of that for which he is on trial, even though 
it is an offense of the same sort, is irrelevant and inadmis- 
sible. 16 C. J. p. 586. There are, however, numerous 
exceptions to this rule, one of which is that, where it is 
necessary to show a particular criminal intent as consti- 
tuting an ingredient factor of the offense charged, evi- 
dence of other offenses similar to that charged is admis- 
sible. In the case at bar the charge against defendant is 
that he gave the worthless check with intent to defraud 
the payee. The question of fraudulent intent was directly 
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in issue and the evidence complained of was therefore 
relevant and admissible as tending to show that intent. 
As was said by the Supreme Court of the United States 
speaking through Mr. Justice Story in Wood v. United 
States, 16 Pet. 342, 360, “The question was one of fraudu- 
lent intent or not; and upon questions of that sort, where 
the intent of the party is matter in issue, it has always 
been deemed allowable, as well in criminal as in civil 
cases, to introduce evidence of other acts and doings of 
the party, of a kindred character, in order to illustrate or 
establish his intent or motive in the particular act directly 
in judgment. Indeed, in no other way would it be prac- 
ticable, in many cases, to establish such intent or motive, 
for the single act, taken by itself, may not be decisive 
either way; but when taken in connection with others 
of the like character and nature, the intent and motive 
may be demonstrated almost with a conclusive certainty.” 
To the same effect see Clarke v. The People, 53 Colo. 214; 
The State v. Hetrick, 84 Kan. 157; Commonwealth v. 
Farmer, 218 Mass. 507, 512; People v. Hoffmann, 142 
Mich. 531, 557, 558; State v. Sparks, 79 Neb. 504, 510, 511. 

The judgment of the trial court is affirmed. 

I. M. Stainback (also on the briefs) for plaintiff in 
error. 

N. D. Godbold, Deputy City and County Attorney 
(W. H. Heen, City and County Attorney, with him on the 
briefs), for the Territory. 
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GOO KIM FOOK ET AL, COPARTNERS DOING 
BUSINESS UNDER THE FIRM NAME AND 
STYLE OF KONG SANG YUEN COMPANY, v. 
HEE FAT AND TOMG SHEE HEE FAT. 


No. 1514. 


APPEAL FROM CIRCUIT JUDGE FIRST CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


SUBMITTED Marcu 3, 1924. Decipep Marca 7, 1924. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


Per Curiam: Thbis is a suit in equity for foreclosure 
of a mortgage. The amount involved exclusive of costs 
exceeds $5000. The case was previously before this court 
upon an appeal by the present appellees (complainants 
below) from the decree of the circuit judge dismissing 
their bill. The decree of the circuit judge was here re- 
versed and the cause remanded to the trial court with 
instructions to enter a decree for the complainants as 
prayed by their bill. (See 27 Haw. 491.) Upon remit- 
titur the circuit judge in strict conformity with the re- 
mand of this court entered a decree in favor of the com- 
plainants below, the only additional proceedings being the 
taking of evidence upon the value of the services of the 
attorneys for the complainants, which when determined, 
pursuant to the terms of the mortgage, was included in 
the decree as one of the expenses of foreclosure charge- 
able against the mortgagors. The present appeal is by the 
respondents (mortgagors) from this last decree. 

The only errors assigned by the appellants are to the 
findings of fact made by this court on the previous appeal. 
No complaint is made as to the correctness of our state- 
ment of the evidence upon which the same are based. We 
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see no reason to disturb the conclusions heretofore reached 
thereon. 

The decree appealed from is affirmed. 

Watson & Lymer for complainants. 

Thompson, Cathcart & Beebe for respondents. 


ORIENT INSURANCE COMPANY OF HARTFORD, 
CONNECTICUT, v. PIONEER MILL 
COMPANY, LIMITED. 


No. 1507. 


RESERVED QUESTIONS FROM CIRCUIT Court First CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


ARGUED JANUARY 22, 1924. Deciwwep Marcu 14, 1924. 


PERRY AND LINDSAY, JJ., AND CIRCUIT JUDGE O'BRIEN 
IN PLACE OF PETERS, C. J., DISQUALIFIED. 


LANDLORD AND TENANT—Covenant to repair. 


A covenant on the part of the lessee of certain premises to keep 
the buildings now thereon in good order and repair held not to 
bind the lessee to rebuild a building destroyed by fire through no 
fault of the lessee. 


OPINION OF THE COURT BY LINDSAY, J. 
(Circuit Judge O’Brien dissenting.) 


The material facts in this case are as follows: On 
March 28, 1918, one Sarah White, the lessee of certain 
premises situate at Lahaina, by written indenture sub- 
leased the same to defendant for a term of fifty-nine 
months. On May 19, 1921, said Sarah White insured the 
building standing on the demised premises with the 
plaintiff corporation in the sum of $1250 against loss by 
fire, and, while the insurance was in force the building 
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was, through no fault or negligence on the part of the 
lessee, entirely destroyed by fire. Plaintiff paid to Sarah 
White the sum of $1250 in full discharge of its obliga- 
tion under the policy of insurance, whereupon said Sarah 
White, by an instrument in writing, assigned to plaintiff 
all of her right, claim and interest against defendant by 
reason of the destruction of said building. The lease 
to defendant expired on December 1, 1922, upon which 
date defendant delivered up the premises to its lessor 
without any improvements and erections thereon. 

The plaintiff has brought this action, claiming that 
it has succeeded to the rights of Sarah White; that de- 
fendant has failed to keep and observe its covenants to 
keep the buildings on the premises in good order and 
repair, and to deliver up to the lessor the demised prem- 
ises with all improvements and erections thereon at the 
end of the term; and that defendant is therefore liable 
to plaintiff in the sum of $1250 paid by plaintiff to 
Sarah White under the terms of the insurance policy. 

Defendant demurred to the complaint on various 
grounds and the circuit judge has reserved for our con- 
sideration the questions raised by the demurrer. The 
fourth ground of defendant’s demurrer is that it does not 
appear that the defendant is under any contract or duty 
to rebuild the building destroyed by fire. 

The lease from Sarah White to defendant, upon which 
this action is predicated, recites that D. W. K. White 
(who at that time was insane and Sarah White having 
been appointed his guardian) is indebted to the defendant 
corporation in the sum of $585 for labor and material 
furnished by defendant in the erection of the building 
standing upon the demised premises, and that, in settle- 
ment of such indebtedness, defendant has agreed to 
accept a fully paid-up lease of said premises. The lessor, 
therefore, in consideration of the amount of such indebt- 
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edness, leases to defendant the said premises for the 
term of fifty-nine months from the 1st of January, 1918, 
the lessee covenanting (among other things) “that it 
will keep all buildings, structures and erections now on 
the demised premises in good order and repair; * * * 
and that it will at the expiration or sooner determination 
of the lease deliver up to the lessor said premises with 
all improvements and erections thereon.” 

If a building on demised premises is accidentally de- 
stroyed and the lease contains no express covenant on the 
part of the lessee to rebuild or replace the same, the loss 
must fall upon the lessor and not upon the lessee. The 
parties to a lease may of course agree upon whom such 
loss shall fall. Did the parties to the lease herein, at 
the time of its execution, so agree? Was it the intention 
of the parties, as expressed in their written agreement, 
that, in case the building upon the demised premises 
should, during the term, be accidentally destroyed, the 
lessee should rebuild the same or be liable in damages to 
the lessor for the value of the destroyed building? No 
obligation by law was imposed upon the lessee to rebuild, 
hence such obligation could only arise from contract. In 
other words, such an obligation, if it exists in this case, 
must have arisen by reason of an express agreement to 
that effect. Gavan v. Norcross, 43 N. E. (Ga.) 771. 

On behalf of plaintiff it is contended that the cove- 
nants on the part of the lessee, to keep the buildings on 
the demised premises in good order and repair and to 
deliver up the premises to the lessor with all improve- 
ments thereon at the end of the term, were equivalent in 
law to an express covenant to rebuild the destroyed build- 
ing. In support of this contention plaintiff cites 
numerous text-writers and cases. For example, in the 
case of Chesterfield v. Bolton, 2 Comyn 627, 92 Eng. 
Repr. 1241, in which the lessee of a one-hundred-year 
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term had covenanted that he “should and would suffi- 
ciently repair and keep in good and sufficient reparation 
the said capital messuage called Golden Grove, and so 
leave the same at the time of his decease; he being 
allowed to cut sufficient timber for repairing,” the court 
held these covenants equivalent to an express covenant 
to rebuild, saying: “When the defendant covenants that 
he will repair and keep in good and sufficient reparation 
without any exception, this imports that he should in all 
events repair it; and in case it be burnt or fall down, 
he must rebuild it, otherwise he doth not keep it in 
sufficient reparation.” In Bullock v. Dommitt, 6 T. R. 
650, 101 Eng. Repr. 752, decided in 1796, and which is 
perhaps the leading case in support of the contention of 
plaintiff, the covenant on the part of the lessee was that 
“he, his executors, administrators and assigns would 
during the term of twenty-one years, when, where and 
as often as need or occasion should be and require, at 
his and their own costs and charges repair, uphold, 
support, maintain, amend and keep the said messuage and 
premises in needful and necessary repair.” The de- 
fendant pleaded in defense that the building had been 
accidentally destroyed by fire. On demurrer to this plea 
the court held the demurrer good saying, “On a general 
covenant like the present, there is no doubt but that the 
lessee is bound to rebuild in case of an accidental fire; 
the common opinion of mankind confirms this, for in 
many cases an exception of accidents by fire is cautiously 
introduced into the lease to protect the lessee.” 

The American courts seem generally to have accepted 
the rule thus enunciated in England and have held (with 
the notable exception of the case of Wattles v. So. Omaha 
Ice & Coal Co. hereinafter referred to) that a general 
covenant by a lessee to repair or keep the premises in 
repair, when aided by the context, amounts to an express 
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covenant to rebuild structures accidentally destroyed. In 
Phillips v. Stevens, 16 Mass. 238, decided in 1819, the 
court held that the covenants of the lessee that he 
“would keep in repair, support and maintain all and 
singular the fences and buildings, saving and excepting 
the natural decay of the same, as should be needful, at 
his own proper cost and charge; and at the end of said 
term or other certain determination of said lease, which- 
ever should first happen, would quietly leave, surrender 
and yield up the premises, in as good condition as the 
same were in at the date of said indenture, reasonable 
use and wearing thereof excepted,” bound the lessee to 
rebuild, citing Bullock v. Dommitt, supra, and other 
English cases. To the same effect: McIntosh v. Lown, 
49 Barb. 550; Hoy v. Holt, 91 Pa. St. 88; Hly v. Ely, 
§0 Ill. 532; Abby v. Billups, 35 Miss. 618. 

The precise question herein has never arisen in this 
jurisdiction. In Bowler v. Ahlo, 11 Haw. 357, this court 
held that a covenant in a charter-party to surrender the 
vessel to the owner at the expiration of the term in as 
good condition as she now is in, ordinary wear and tear 
excepted, the vessel having been lost before the expira- 
tion of the charter through no fault of the charterer, 
did not render the charterer liable in damages for the 
value of the vessel, the presumption being that in such 
cases the parties contemplate that there should be a 
continuing obligation only in case of the continued exist- 
ence of the thing whose existence is necessary to make 
performance of the covenant possible. In speaking of 
decisions by courts in construing covenants in leases the 
court, through Mr. Justice Frear, remarked at page 360, 
“The covenant to maintain the premises in repair, &c., 
if made without express exception or qualification, is 
held (perhaps by a somewhat strained construction) to 
be an absolute undertaking with no implied exceptions, 
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and the obligation continues though a house forming part 
of the premises be destroyed by fire; the tenant is obliged 
to rebuild. Bullock v. Dommitt, 6 T. R. 650. Hence, 
it ig usual to expressly except damage by fire or other 
unavoidable casualty.” 

We are in hearty accord with the statement of Mr. 
Justice Frear that the authorities above cited must have 
reached the conclusions they did “by a somewhat strained 
construction.” That these authorities in reaching the 
conclusion that a covenant to repair is equivalent to an 
express covenant to rebuild have done so by a strained 
construction seems all the more apparent when it is 
noted that it is generally held that, a covenant to deliver 
up the premises to the lessor in the same or as good 
condition as they were in when received, creates no obli- 
gation to rebuild in case of destruction by unavoidable 
casualty, but is a mere covenant against holding over. To 
the ordinary mind there would seem to be far more reason 
to construe an unqualified covenant to return an article 
in the same condition as it was when received as obligat- 
ing the covenantor to in fact perform his covenant, than 
to construe a covenant to repair as an absolute covenant 
to rebuild, yet, as remarked by the court in Warner v. 
Hitchins, 5 Barb. 666, “In all those cases in which the 
same lease has also contained a covenant to surrender 
the premises in the same condition, or in as good condi- 
tion, as at the commencement of the term, this covenant 
has not been noticed by the court as important, but the 
covenant to repair has been made expressly the basis of 
the recovery.” In the case of Levey v. Dyess, 51 Miss. 
501, the court, in construing a covenant on the part of a 
lessee to deliver up to the lessor the demised premises 
(a sawmill, etc.,) in good running order, except the usual 
wear and tear, held that this covenant did not bind the 
lessee to rebuild the mill which had been destroyed by fire, 
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saying, “In construing the covenants, the cardinal rule 
is the intention of the parties; and the courts will not 
extend or enlarge the obligations of the lessee for such 
losses beyond the plain meaning and intention of the 
parties. If there is not an express stipulation to rebuild 
or restore edifices and structures destroyed by casualty, 
or some covenant which is equivalent thereto, such as a 
covenant to ‘uphold and repair’ or to ‘repair,’ then the 
loss must fall upon the reversioner and not upon the 
lessee. And lastly, a covenant to redeliver or restore to 
the lessor in the same plight and condition, usual wear 
and tear excepted (or other words of like import), does 
not bind the covenantor to rebuild in case of casual de- 
struction by fire, or impose the burden of the loss on him. 
The contemplation of the parties to such a covenant, 
applied to a house or a saw mill, machinery and appur- 
tenances, is, that the lessee will take ordinary, reasonable 
care of the property, according to its nature; and that 
he will surrender possession when his right to enjoy has 
expired. It is not within the intendment, and according 
to general understanding, that such stipulation imposes 
upon the tenant the responsibility of an insurer. If that 
greater risk is assumed it must be clearly and explicitly 
set forth in the contract.” 

In Gavan v. Norcross, supra, the court in construing 
the word “repair” held that a covenant on the part of a 
lessor to repair did not bind the lessor to rebuild, saying: 
“The word ‘repair’ means to renew or to restore an exist- 
ing thing, not to make a new one. A covenant to repair 
ordinarily does not bind the landlord to rebuild, though 
there are cases in which the word ‘repair’ aided by the 
context, has been held to mean ‘rebuild.’ Where the 
contract requires the tenant to keep the premises in 
repair, and return them in the same condition as when 
received or other language is employed showing an inten- 
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tion to make either party rebuild, such duty will be 
imposed even though the word ‘rebuild’ is not used.” 
We must confess to an inability to comprehend why the 
word “repair” in a lease should be accorded one meaning 
when applied to a lessee and another meaning when ap- 
plied to a lessor. 

It must be conceded, that the authorities cited go, to 
what appears to us, an extreme length in holding that a 
lessee, who has covenanted to keep the demised premises 
in repair, has bound himself absolutely to rebuild a 
structure that without fault on his part is destroyed by 
unavoidable accident. But, in admitting the length to 
which these authorities have gone when construing the 
particular documents before them, does this mean that 
in all cases involving the construction of leases the courts 
are bound to such a harsh construction? That all courts 
have not felt so bound is most ably set forth by the 
supreme court of Nebraska in Wattles v. So. Omaha Ice 
& Coal Co., 50 Neb. 251, 61 Am. St. Rep. 554. The 
covenants of the lessee in that case were “that at the 
expiration of the term above granted * * * he will 
quietly and peaceably yield up possession of said premises 
* ** in as good condition as the same were when 
entered upon, ordinary wear or damage by fire excepted. 
* * * Tt is understood and agreed that the buildings on 
the above described property have been placed in good 
repair by [the lessor] and shall be kept in the same con- 
dition by [the lessee] during the term of this lease, 
natural decay and wear and tear excepted.” All the 
buildings on the demised premises were entirely de- 
stroyed by a violent hurricane and the lessor contended 
that the lessee was bound under his covenants to rebuild 
the same, which contention was upheld by the trial court 
which held that the agreements and promises made by 


the lessee amounted to a covenant on his part to rebuild 
45 
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the destroyed buildings. Upon appeal the court stated 
the question involved thus: “The lessee covenanted to 
keep in repair the leased premises and at the expiration 
of the term surrender them in as good condition as they 
were when he entered, ordinary wear and tear and natural 
decay excepted. Does this covenant include a promise 
by the lessee to restore the buildings destroyed without 
his fault? That it does is the first argument urged in 
support of the decree. It is insisted that such was the 
rule of construction applied to such a covenant at com- 
mon law.” The court after discussing the cases and text- 
writers that support the rule contended for in all of its 
severity, and especially the case of Phillips v. Stevens, 
supra, goes on in the following language to state what in 
our opinion is the real question involved: “No one can 
find fault with the principle that a man should be com- 
pelled to perform what he has promised; but, with all 
due respect to the supreme court of Massachusetts, it 
seems to us that the court ignored the entire issue. The 
question there was not whether the lessee was obliged 
to perform a covenant he had made, but the question was 
what covenant he had made; that is, whether his covenant 
to repair and keep in repair the demised premises in- 
cluded within it a contract on his part to rebuild the 
buildings on the leased premises if they should be 
destroyed. But in that case [Phillips v. Stevens], as in 
the other cases cited, and in every case that we have been 
able to find which supports the contention of the appellee 
here, it was taken for granted that the rule at common 
law was that a covenant by a lessee to repair was equiva- 
lent to and involved a covenant to rebuild. Assuming, 
however, that such was and is the rule of construction at 
common law, are we bound by that rule?” The court 
then goes on to say that, although by statute the common 
law of England is applicable in Nebraska, it is provided 
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by another statute that in the construction of instruments 
concerning the conveyance of real estate or any interest 
in real estate, the courts are required to carry into effect 
the true intent of the parties so far as such intent can be 
collected from the whole instrument. Continuing, the court 
says: “If, then, the rule at common law is as is con- 
tended by the appellee, it is at most but a rule of con- 
struction, and we are not bound to apply that rule of 
construction to a real estate contract if to do so would 
result in giving to the contract an effect not within the 
contemplation or intention of the parties at the time it 
was made. We do not know why a lease for real estate 
should not be construed as any other contract,—why we 
should not apply to it the test universal among all 
civilized peoples, namely, to look to the subject-matter 
of the contract, the language of the parties, and ascertain, 
if we can, what was their intention; on what proposition 
did the minds of the contracting parties meet; what did 
they consciously consent to. If we apply this rule of 
construction to the contract under consideration we have 
for subject-matter of the contract a small tract of land, 
fifteen acres of which was covered with water. From this 
water ice could be harvested in the winter season, and 
stored in buildings then standing upon the leased prem- 
ises. The lessee accepted his lease and entered upon 
these premises to use them solely for the purposes of 
harvesting and storing ice. When he did so he stipulated 
that the leased premises were in good repair, in good 
condition, and he promised that he would keep them in 
good repair and at the expiration of his lease so surrender 
them. What did the parties to this contract understand 
and intend by the terms ‘repair’ and ‘keep in repair’? 
These words ‘repair’ and ‘keep in repair’ are not technical 
words, nor should they be given a technical or strained 
interpretation. They should receive their ordinary inter- 
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pretation. To repair, as it is ordinarily used means to 
amend, not to make a new thing, but to refit, to make 
good or restore an existing thing. (See Todd v. Inhabit- 
ants of Rowley, 8 Allen [Mass.] 51; Stevens v. Milnor, 24 
N. J. Eq. 358.) When we speak of repairing a thing, the 
very expression presupposes something in existence to be 
repaired. If a carpenter contracts to repair a house, or a 
mason a chimney, the ordinary construction of these con- 
tracts would not be that these parties had agreed to build 
a new house or a new chimney. If the construction of 
the lessee’s covenant contended for by the appellee here 
be correct, then had this entire tract of land and its 
buildings been swept away by a flood of the Missouri 
river, the lessee would be liable for their value to the 
lessor. Before we can say that a lessee assumed the lia- 
bility of any such a contingency as that supposed, we 
must find his assumption of such a risk in the clear and 
express language of his contract.” 

In Polack v. Pioche, 35 Cal. 416, decided in 1868, it 
was held that a general covenant of a tenant to repair 
the demised premises is binding upon the tenant under 
all circumstances, even if the injury proceeds from the 
act of God, from the elements, or from the act of a 
stranger. That case, however, has been, to all intents and 
purposes, reversed by the supreme court of California in 
the case of Realty & Rebuilding Co. v. Rea, 194 Pac. 
1024, decided as recently as 1921, in which that court 
flatly held that a covenant on the part of the lessee to 
repair did not obligate it to rebuild or replace buildings 
accidentally destroyed by fire. The opinion in that case 
clearly indicates the disfavor with which the court 
regarded the harsh rule laid down by the earlier cases 
and its eagerness to seek a loophole of escape from such 
a strained construction. It is true that the court seeks 
to justify its departure from the rule laid down in Polack 
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v. Pioche by referring to the fact that, since the decision in 
that case, section 1644 of the Civil Code, adopted in 1872, 
provides that “The words of a contract are to be under- 
stood in their ordinary and popular sense, rather than 
according to their strict legal meaning; unless used by 
the parties in a technical sense, or unless a special mean- 
ing is given to them by usage, in which case the latter 
must be followed.” The statutory provision quoted, how- 
ever, gave no power to the court that it had not always 
possessed, for that statute but declares the well known 
rule of contruction that has been in vogue for ages and 
section 5 of the same code expressly provides that “The 
provisions of this Code, so far as they are substantially 
the same as existing statutes or the common law, must be 
construed as continuations thereof, and not as new 
enactments.” In a review of Realty & Rebuilding Co. V. 
Rea, in Vol. 10, p. 44 of the California Law Review the 
author says: “The last-named case also considers the 
effect of the usual covenants to repair and to surrender 
at the end of the lease in good condition. It decides that 
neither of these covenants requires the tenant to rebuild 
a building entirely destroyed by fire, without his fault, 
though to reach this result the court is obliged practically 
to overrule an important case, Polack v. Pioche. It is 
interesting to note that to annul the effect of the decision 
in the last-named case, without too violent a wrench, the 
supreme court resorted to section 1644 of the Civil Code 
in respect to the interpretation of contracts, a legislative 
declaration not in force at the time when Polack v. Pioche 
was decided, remarking, ‘There is no apparent reason 
why a lease of real property should not be construed as 
any other contract pursuant to the Code provisions.’ 
Though such a method of approach causes a temporary 
shock to one familiar with the ordinary covenants in 
leases as interpreted by the courts of common law, it is 
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probably a sane one. * * * The modern law, more com- 
pletely disregarding form and seeking its principles in 
the ordinary conduct of human beings, looks rather to the 
presumed understanding of words by the parties ‘in their 
ordinary and popular sense.’ [It is, of course, not a light 
thing to overrule doctrines established by earlier deci- 
sions, particularly in property law; but few, we think, 
will be found to grieve for the death of so technical a 
doctrine as that of Polack v. Pioche.” 

The reasoning in the foregoing cases is so applicable 
to the instant case and so admirably and clearly sets 
forth what, to our minds, is a correct statement of the 
law relating to the construction of leases as well as other 
written instruments that we have quoted from them so 
liberally. Applying the principles so ably enunciated 
to the instant case, can it reasonably be gathered from 
the language of the lease that the lessee is bound to re- 
build the destroyed building or that it is liable for its 
value to the lessor? As was well said in the Wattles 
case, the so-called rule of the common law is at most but 
a rule of construction and we are not bound to apply 
that rule if to do so would result in giving to the lease 
an effect not within the contemplation or intention of the 
parties at the time it was made. Rules of construction 
are only to be resorted to in aid of ascertaining the inten- 
tion of the parties to an instrument and not to defeat 
such intentions. The statute quoted by the Nebraska 
court which required that court to seek to carry into 
effect the true intent of the parties is but declaratory of 
the familiar rule of the common law which has always 
been observed in this jurisdiction as the cardinal rule 
of construction. In the instant case it is noticeable that 
the lessee did not, as in so many of the reported cases, 
covenant generally to keep the demised premises in repair, 
the covenant here being that the lessee “will keep all 
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buildings, structures and erections now on the demised 
premises in good order and repair.” Mr. Tiffany in his 
treatise on Landlord and Tenant, Vol. 1, p. 763, says, but 
we need not pass upon the point, that “A distinction 
might perhaps be suggested, in this connection, between a 
covenant to keep the premises in repair, and one to keep 
a building thereon in repair, on the theory that the repair 
of the premises involves the erection of a building in 
place of one destroyed, while the repair of a building on 
the premises at the time of the lease does not involve 
the erection of a new one upon its destruction.” 

In the construction of a written instrument the in- 
tention of the parties is to be sought by a scrutiny of 
every part of the instrument and from all the words used. 
The word “now” contained in the present lease must 
therefore be accorded some meaning and in our opinion 
that word clearly implies that the contracting parties 
had in mind the continued existence of the thing to be 
kept in repair. To the ordinary mind the word “repair” 
conveys the meaning given that term by Webster: “ ‘Re- 
pair’ * * * means to restore to a sound or good state 
after decay, injury, dilapidation, or partial destruction, 
and the phrase ‘in good repair’ means in such state of 
reparation, and implies the existence of the thing to be 
repaired.” Words and Phrases, Vol. 7, p. 6097. If the 
parties to the present lease intended that the word 
“repair” was to be given other than its ordinary mean- 
ing and the lessee was to become an absolute insurer, 
obligated to rebuild under all circumstances, why should 
such a serious obligation have been expressed in anything 
but the plainest of terms? In other words, if it was the 
intention of the parties that, in case the building should, 
during the term, be destroyed, the lessee would rebuild 
the same, why should that intention not have been 
clearly and unequivocally expressed and not hidden under 
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the apparently innocent promise on the part of the lessee 
to keep the building “in good order and repair”? 

Whatever meaning may have been placed by courts 
upon the words “repair” or “keep in repair’ when con- 
struing the various instruments in which those terms 
were used, is not of controlling weight for, after all, in 
the construction of written instruments, precedents are 
of but slight assistance, each case depending upon its 
own surrounding facts and circumstances. In every such 
case the all important question is what was the intention 
of the parties, and when that intention can be discovered 
that should control. In many of the cases cited which 
have held the lessee liable to rebuild, the courts may have 
been warranted in finding from the language used that 
such was the intention of the parties. From the instru- 
ment, however, that we are now called upon to construe, 
we can discern no such intention. As was aptly said by 
Sherwood, J., in Van Wormer v. Crane, 51 Mich. 363, 
869: “The general obligation of the lessee to repair and 
his covenants to do so are not to be enlarged beyond their 
fair intent, and the tenant should not be held responsible 
for any damages in case of injury or destruction not 
anticipated, contemplated or intended when the lease 
was made, and the usual and commonly accepted meaning 
of the words used in the ordinary transactions of life 
should be given to the language used in the covenant.” 

We are of the opinion that the defendant herein is 
under no obligation to rebuild the destroyed building or 
to respond in damages for failure so to do. Our answer 
to the fourth reserved question is therefore in the 
affirmative. 

A. Withington (Robertson & Castle on the brief) for 
plaintiff. 

I. M. Stainback (H. Holmes with him on the briefs) 
for defendant. 
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Being unable to agree with the conclusion reached 
by the majority in this case, I respectfully dissent. 

In my opinion, the covenant made by the lessee, “that 
it will keep all buildings, structures and erections now 
on the demised premises in- good order and repair,” 
obligated the defendant to rebuild the structure destroyed 
by fire, or to respond in damage for its failure so to do. 

Before considering the effect of a covenant to repair 
contained in a lease, it might be well to consider upon 
whom the law imposes the duty to make repairs to leased 
property. 

In the absence of statute, or of express covenant, or 
stipulation in the lease, the lessor is not bound to make 
ordinary repairs to leased property. Nor is a covenant 
implied that the lessor will make any repairs to the de- 
mised premises. Independent of an expressed agreement 
on the part of the tenant, and in the absence of the land- 
lord undertaking to keep the premises in repair, the law 
imposes upon every tenant, whether for life or for years, 
an obligation to so use the premises that no substantial 
injury shall be done to them and so that they may revert 
to the lessor at the end of the term unimpaired by wilful 
or negligent conduct on his part. 

It has been the established rule of the common law 
for ages that an expressed covenant to repair, binds the 
covenantor to make good any injury to the demised 
premises, which human power can remedy. This covenant 
embraces not only the buildings on the premises at the 
date of the demise, but any new buildings erected during 
the term, unless the contract expresses a different inten- 
tion, as when it stipulates to keep in repair the demised 
building. 

Decisions extending over a period of three hundred 
years have held that, unless the covenant to repair is 
expressly made subject to an exception in case of fire or 
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other inevitable accident, the covenantor still remains 
bound by his agreement to repair, even when the house 
or other things to be repaired have ceased to exist in 
specie, owing to some event for which he is not responsi- 
ble, whether such destruction be due to an accidental 
fire, lightning, or the act of a‘public enemy. This rule 
is the same both in law and equity. Performance of the 
covenant, under such circumstances, can, it is clear, only 
be attained by replacing its subject matter, a conception 
which finds a more distinct expression in the form in 
which the rule is generally stated, viz., that the tenant 
must rebuild after the destruction of the leased premises 
by fire. 

The effect of this principle is also to render a tenant 
still liable on his covenant to pay rent, even though the 
premises are destroyed by any cause and the obligation 
of this covenant being distinct of, and unaffected by any 
qualification which may be introduced for the benefit of 
the tenant, into the covenant to repair. Hence, even 
where the covenant to repair is expressly made, subject to 
an exception of casualties by fire, the tenant remains 
liable for the stipulated rent, even though the premises 
have been burned down, and not rebuilt by the lessor. 

In Fowler & Moore v. Payne, 49 Miss. 32, 79, the court 
said: “If a lessee stipulate unconditionally to pay rent 
without providing for its suspension in any event, and 
there is no agreement on the part of the lessor to repair, 
the tenant is without remedy at law or in equity and 
must pay the rent to the end of the term, though the 
tenement be destroyed by fire or other accident.” 

The reason for this rule usually given by the courts 
is that the lessee, by his own contract created the charge 
upon himself, and no fault being imputable to the land- 
lord, he should not be compelled to bear it, as the lessee 
could, if he had chosen, have relieved himself by a stipu- 
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lation for the cessation of rents, in the event of such 
destruction. 

Where a party by his own contract creates a duty or 
charge upon himself, he is bound to make it good, not- 
withstanding any accident, by inevitable necessity, be- 
cause he might have provided against it in his contract. 
It is upon this theory that the courts have held that a 
lessee who covenants to keep the premises in good repair 
must rebuild all buildings which are destroyed during 
the term. 

The authorities almost unanimously follow the con- 
struction the common law placed upon a general covenant 
to keep demised premises in repair. Only two cases can 
be found which deviate from this construction and the 
reason given is by virtue of a statute which changed the 
common law rule. No such statute exists in Hawaii and 
we are bound to follow the common law rule in the 
absence thereof. The Federal appellate courts and the 
Supreme Court of the United States have approved the 
rule of the common law and I am unable to understand 
why the majority have adopted a construction which is 
diametrically opposed to the ruling approved by these 
courts. The text books, without exception, follow the 
common law rule. 

In Polack v. Pioche, 35 Cal. 416, 422, the court said: 
“A general covenant to repair is binding upon the tenant 
under all circumstances. If the injury proceeds from the 
act of a stranger, from storms, floods, lightning, acci- 
dental fire, or public enemies, he is as much bound to 
repair as if it came from his own voluntary act. Such 
has been the settled rule since the time of Edward III. 
(2 Platt on Leases, 186, 187, and cases there cited.) If 
the tenant desires to relieve himself from Hability for in- 
juries resulting from any of the causes above enumerated, 
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or from any other cause whatever, he must take care to 
except them from the operation of his covenant.” 

In McIntosh v. Lown, 49 Barb. (N. Y.) 550, 554, the 
court said: “The defendants’ covenant in the lease, ‘to 
keep the buildings and fences in good repair, except 
natural wear and tear’ bound them to rebuild in case 
of accidental destruction by fire or otherwise. (Comyn’s 
Land. and Ten. 185. 3 Black. Com. by Chitty, 229 
mar. paging, note. 3 Kent’s Com. 467, 468 marg. pag. 
Chitty on Cont. Tth Am. ed. 735. Woodfall’s Land. and 
Ten. 326. Warner v. Hitchins, 5 Barb. 666. Beach v. 
Crain, 2 Comst. 86-93. Bullock v. Dommitt, 6 T. R. 650. 
Proprietors of Brecknock and Abergaveny Can. Nav. Co. 
v. Pritchard et al., Id. 751.) And numerous other 
authorities which might be cited.” 

In Hoy v. Holt, 91 Pa. St. 88, 90, 91, the defendants 
covenanted “to put said saw-mill in good repair and 
good working order, and the same so keep; and when ‘all 
said timber is sawed into lumber and manufactured into 
shingles, to deliver said saw-mill to said Hoy (plaintiff), 
in reasonable good condition and repair.” Speaking of 
this covenant the court said: “It has always been con- 
sidered that where, in a lease there is an express and 
unconditional agreement to repair and keep in repair, the 
tenant is bound to do so, though the premises be destroyed 
by fire or other accident: See Chit. Con. 336; Ad. Con. 
374; Brecknock v. Pritchard, 6 Term R. 750; Bullock v. 
Drommitt, Id. 650; Leeds v. Cheetham, 1 Simon 146; 
Digby v. Atkinson, 4 Camp. 275; Phillips v. Stevens, 16 
Mass. 238; Linn v. Ross, 10 Ohio 412. * * * When the 
law creates a duty, and the party is disabled to perform 
it without any default in him, and he has no remedy 
over, the law will excuse it, as in waste, if a house be 
destroyed by tempest or by enemies, the lessee is ex- 
cused; * * * but when the party, by his own contract, 
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creates a duty or charge upon himself, he is bound to 
make it good, if he may, notwithstanding any accident 
by inevitable necessity, because he might have provided 
against it by his contract. And, therefore, if a lessee 
covenant to repair a house, though it be burnt by light- 
ning, or thrown down by enemies, yet he is bound to 
repair tt.” 

In David v. Ryan, 47 Iowa 642, 644, the appellant 
sought to put a construction on the word “repair” similar 
to the one placed upon it by the majority opinion, and 
the court said: “If the defendant is liable the liability 
arises out of her agreement to repair, and this agreement 
must have the same construction, whatever may be the 
relation of the parties. It is claimed that the word 
‘repair’ simply means to restore to a good state after 
decay, injury, dilapidation or partial destruction, and 
that it does not require restoration of property wholly 
destroyed. The word has not been so construed in adju- 
dicated cases.” 

In Armstrong v. Maybee, 17 Wash. 24, 29, the lessee 
covenanted to maintain all machinery and buildings on 
the leased premises “in as good condition and repair as 
the same now are in and return the same to the lessor 
at the expiration of said lease in as good condition as the 
same are now in, reasonable wear and tear excepted,”— 
and the court said: “But in the case at bar we are 
unable, from any fair reading of the whole lease, to find 
any doubtful language, or anything in the circumstances 
of the parties which would require other than one con- 
struction of the language used. They chose to use 
language and terms which have had a received meaning 
in the courts for generations, and though the phraseology 
may slightly differ from that of contracts under con- 
sideration in some of the adjudicated cases, we cannot 
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see any distinction in the meaning. We are not able to 
find any qualification of the general covenant to repair 
in this lease. The contract is one before the court for 
construction and enforcement as the lessor and lessee 
have made it. Our conclusion is that it imposed on the 
lessee the obligation to rebuild the mill, which was de- 
stroyed by fire.” 

In Wainscott v. Silvers, 13 Ind. 500, the court said: 
“The law as between landlord and tenant, we understand 
to be, that the tenant is not responsible for buildings 
accidentally burned down, during his tenancy, unless 
he has expressly covenanted, or agreed, to repair.” 

In Ely v. Ely, 80 Ill. 532, the court held that the legal 
effect of the covenant in a lease by the lessee to keep the 
demised buildings in repair at his own expense, and to 
yield up the premises at the end of his term, without any 
exemption of loss by fire, is that in case the building is 
burned the lessee will rebuild the same, and such loss 
will not stop the rent until the building is replaced. 

In Nave v. Berry, 22 Ala. 382, 391, the court said: 
“On the face of the contract, there is the express obliga- 
tion on the part of the lessees to deliver up ‘the house, 
with the lots and appurtenances thereunto attached’ at 
the expiration of the term. There is no obligation to 
repair, but simply ‘to deliver up,’ meaning to surrender 
back to the lessor. The decisions upon this subject make 
a distinction between an obligation ‘to repair and de- 
liver up’ and one simply ‘to deliver up.’ Whilst the for- 
mer binds the obligor to rebuild in case of loss by fire 
during the term, (Phillips v. Stevens, 16 Mass. 238,) 
the latter is construed to mean simply an obligation 
against holding over; and if the buildings are burned or 
destroyed during the term, without the fault of the 
lessee, he is not bound to rebuild, or to pay for the 
improvements so destroyed.” 
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In Phillips v. Stevens, 16 Mass. 238, 239, the covenant 
was “that the defendant would keep in repair, support 
and maintain all and singular the fences and buildings, 
saving and excepting the natural decay * * * at his 
own proper cost and charge,” and Parker, C. J., said: 
“Although the defendant had under his hand and seal, 
stipulated that he would keep in repair, support and 
maintain the fences and buildings, with the exception 
of natural decay, he was undoubtedly astonished at being 
called upon to rebuild a house, &c. the use of which he 
had enjoyed but for one year; and yet he has, in express 
terms, covenanted so to do. His excuse would be that 
he never read the covenants in his lease, or that he did 
not understand the force and effect of the terms. But 
the law does not protect men from their own carelessness 
or ignorance. The former they must cure; the latter 
they must provide against by asking counsel. Any lawyer, 
in any village of the commonwealth, could have stated 
the hazard, and would have guarded against it, by intro- 
ducing such an exception, as is now generally adopted 
in mercantile contracts, ‘fire or other casualty excepted;’ 
which would make the contract conformable to the in- 
tention of both the parties; as the words ‘dangers of the 
sea and inevitable accidents’ do in a charter-party or bill 
of lading. The case of Walton vs. Waterhouse, and the 
cases cited by Sergeant Williams in his note (2) to that 
case, contain all the law upon this subject; the principle 
extracted from which is, ‘that although a man may be 
excused from a duty imposed upon him by the law, if he 
is disabled from performing it without any fault of his 
own; yet when, by his own contract, he creates a duty 
or charge upon himself, he is bound to make it good, not- 
withstanding any accident by inevitable necessity; be- 
cause he might have provided against it by his contract.’ 
This doctrine is recognized and enforced in the case 


720 SUPREME COURT OF HAWAII. 
O’Brien, Circuit Judge, dissenting. 


of Bullock vs. Dommitt, and in the case from our own 
reports, before referred to.” 

In Warner v. Hitchins, 5 Barb. 666, 673, the lease 
contained a covenant on the part of the lessees, to sur- 
render up the possession of the premises, etc., in the 
same condition they were in at the date of the lease, but 
there was no covenant to repair. The buildings were de- 
stroyed by fire. The court said: “In looking at all the 
circumstances of the case, I am satisfied that neither 
party contemplated, at the time the lease was executed, 
that the tenants were to rebuild the erections, in case of 
their destruction by fire. This liability is an extraor- 
dinary one for the lessee to assume, and when it is 
intended, it is usually expressed in terms not susceptible 
of misconstruction. The covenant to repair has been in 
use for centuries; its appropriate office and design is 
understood, not only by lawyers but by laymen, and its 
omission is a strong reason for supposing that neither 
party intended, by other provisions, to assume or impose 
the obligations which it creates. The covenant to repair 
has always been regarded as imposing a more extended 
liability, than the covenant to surrender the premises in 
as good condition as found.” 

In Levey v. Dyess, 51 Miss. 501, 506, 508, 509, cited 
in the majority opinion, the court said: “The intention 
of the parties is the soul of the contract. The language 
used is the chief exponent, but the relations of the parties, 
the subject matter, and, if necessary, the attendant cir- 
cumstances, may be looked to. In those instruments most 
commonly in use, such as deeds of conveyance, leases and 
commercial instruments, certain words and phrases 
peculiar to each have, by usage and the decisions of the 
courts, acquired definite and fixed meanings. When they 
occur it may be assumed that the parties adopted the 
sense thus established. But such is the flexibility of 
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language, that when technical and formal terms are 
omitted, and the idea is expressed in popular words, we 
may expect great variety in the expression. We can, 
perhaps, best determine the extent of obligations assumed 
by the lessees by comparing their covenant with those 
most closely resembling it, which have been construed by 
the courts.” The court, after citing many authorities, 
proceeds: “We have referred to these cases out of a 
great number germain to the subject, because the cove- 
nants in each of them were closely analogous to that in 
the case before us. We deduce these principles from the 
authorities: First, that the lessee is not responsible to 
the lessor for the accidental, casual destruction by fire 
of the property demised, unless by his covenants he has 
made himself so. In construing the covenants, the cardi- 
nal rule is the intention of the parties; and the courts 
will not extend or enlarge the obligations of the lessee 
for such losses beyond the plain meaning and intention 
of the parties. If there is not an express stipulation to 
rebuild or restore edifices and structures destroyed by 
casualty, or some covenant which is equivalent thereto, 
such as a covenant to ‘uphold and repair’ or to ‘repair, 
then the loss must fall upon the reversioner and not upon 
the lessee. And, lastly, a covenant to redeliver or restore 
to the Jessor in the same plight and condition, usual 
wear and tear excepted (or other words of like import), 
does not bind the covenantor to rebuild in case of casual 
destruction by fire, or impose the burden of the loss on 
him.” 

Williston on Contracts, Vol. III, Sec. 1967, contains 
the following: “An express covenant to repair or to keep 
in repair demised premises, obliges the covenantor not 
only to repair but to rebuild structures thereon, although 
the injury or destruction is due to the elements, unavoid- 


able accident, or the wrongful act of a stranger.” 
46 
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Wood on Landlord and Tenant, Sec. 370, page 590, con- 
tains the following: “The distinction between an express 
and an implied covenant is most marked, in reference to 
injuries resulting from the elements. Under an implied 
covenant, the tenant cannot be charged with the duty of 
replacing buildings destroyed by tempest, fire, flood, or 
inevitable accident; but under an express covenant to 
keep and leave the premises in repair, the lessee is bound 
to make good an injury from any cause not resulting 
from the act or neglect of the landlord, as the agreement 
of the parties is merged in the lease, and if it was the 
intention of the parties to provide against the result of 
such casualties, it is presumed that such an exception 
would have been incorporated into the lease.” 

In 16 Ruling Case Law, Sec. 605, the following ap- 
pears: “Jt is the well settled common law rule that a ten- 
ant's general covenant to repair the demised premises 
binds him under all circumstances, cven though the injury 
proceeds from an act of God, from the elements, or from 
the act of a stranger, and if he desires to relieve himself 
from liability for injuries resulting from any of the causes 
above enumerated, or from any other cause whatever, he 
must take care to except them from the operation of his 
covenant. Under this rule, if the tenant enters into an 
express and unconditional covenant to repair and keep in 
repair, or to surrender the premises in good repair, he is 
liable for the destruction of buildings not rebuilt by him, 
though the destruction may have occurred by fire or other 
accident, or by the act of enemies, and without fault on 
his part. Under such covenant it has been held that the 
tenant may be compelled to rebuild in case of total de- 
struction by fire, even though, subsequent to the execution 
of the lease, the fire limits of the city in which the prop- 
erty is situated are so extended that in rebuilding he must 
construct a more expensive building than the one burned.” 
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Sutherland on Damages, Vol. 3, Sec. 855, contains the 
following: “It hag been the established rule of the com- 
mon law for ages that an express covenant to repair binds 
the covenantor to make good any injury to the demised 
premises which human power can remedy, even if caused 
by storm, flood, fire, inevitable accident or the act of a 
stranger. The covenant embraces not only the buildings 
on the premises at the date of the demise, but any new 
buildings erected during the term unless the contract 
expresses a different intention, as where it stipulates to 
keep in repair the demised buildings.” 

In Black v. La Porte, 271 Fed. 620, 624, decided Febru- 
ary 28, 1921, the circuit court of appeals of the eighth cir- 
cuit, construing a general covenant to repair, uses the 
following language: “As to the lessee’s liability for the 
condition of other portions of the leased premises, there 
was an expressed exception because of wear and tear and 
reasonable use, and damages by the elements; but the 
covenant relating to the irrigation system, and the dams 
which were a part of it, was an absolute obligation to 
keep them in repair, and no exception was stated. * * * 
When the tenant makes an express covenant to repair, he 
must make good all damages, not only from processes of 
ordinary decay, but also from casualty, such as injury or 
destruction by fire or flood. Dermott v. Jones, 2 Wall. 
1, 8,17 L. Ed. 762; Polack v. Pioche, 35 Cal. 416, 95 Am. 
Dec. 115; Brecknock v. Pritchard, 6 T. R. 750; Compton 
y. Allen, Style, 162, 82 Eng. Rep. 612; Digby v. Atkinson, 
4 Camp. 275; Leavitt v. Fletcher, 10 Allen (Mass.) 119; 
Phillips v. Stevens, 16 Mass. 238; Beach v. Crain, 2 N. 
Y. 86, 49 Am. Dec. 369; Lockrow v. Horgan, 58 N. Y. 
635; Hoy v. Holt, 91 Pa. 88, 36 Am. Rep. 659; Gettysburg 
Electric Ry. Co. v. Electric Light, Heat & P. Co., 200 Pa. 
372, 49 Atl. 952; McKinley v. C. Jutte & Co., 230 Pa. 122, 
79 Atl. 244, Ann. Cas. 1912A, 452; David v. Ryan, 47 
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Iowa, 642; Cline v. Black, 4 McCord (S. C.) 431; Ross v. 
Overton, 3 Call. (Va.) 309, 2 Am. Dec. 552; Crocker v. 
Hill, 61 N. H. 345, 60 Am. Rep. 322; Fowler v. Payne, 
49 Miss. 32; Ely v. Ely, 80 Ill. 532; Nave v. Berry, 22 
Ala. 382; Proctor v. Keith, 12 B. Mon. (Ky.) 254; Meyers 
v. Myrrell, 57 Ga. 518; Armstrong v. Maybee, 17 Wash. 
24, 48 Pac. 737, 61 Am. St. Rep. 898; Bradley v. Hollman, 
134 Ark. 588, 202 S. W. 469; Lovett v. United States, 9 Ct. 
Cl. 479; California Dry Dock Co. v. Armstrong (C. C.) 
17 Fed. 216; 1 Taylor, Land. & Ten. Secs. 357, 360, 364; 24 
Cyc. 1085, 1088, 1089. See, also, Berg v. Erickson, 234 
Fed. 817, 148 C. C. A. 415, L. R. A. 1917A, 648.” 

In Dermott v. Joncs, 2 Wall. 1, 7, the Supreme Court 
of the United States states the following: “It is a well- 
settled rule of law, that if a party by his contract charge 
himself with an obligation possible to be performed, he 
must make it good, unless its performance is rendered 
impossible by the act of God, the law, or the other 
party. Unforeseen difficulties, however great, will not 
excuse him. The application of this principle to the class 
of cases to which the one under consideration belongs is 
equally well settled. Jf a tenant agree to repair, and the 
tenement be burned down, he is bound to rebuild. [Citing 
Bullock v. Dommitt, 6 T. R. 650.] A company agreed to 
build a bridge in a substantial manner, and to keep it in 
repair for a certain time. A flood carried it away. It was 
held that the company was bound to rebuild.” 

In Osborn v. Nicholson, 13 Wall. 654, 660, 20 U. S. 
(L. ed.) 695, the Supreme Court of the United States 
affirmed the doctrine of Phillips v. Stevens, and uses the 
following language: “If all the buildings upon leasehold 
premises be destroyed by fire, the lessee is nevertheless 
liable for the full amount of the rent during the residue 
of the term. [Baker v. Holtzapffell, 4 Taunt. 45.] And 
if he has covenanted to repair, he must also rebuild. 
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[Phillips v. Stevens, 16 Mass. 238.] So, if a fire occur 
after the contract of sale, but before the conveyance is 
executed, the loss must be borne by the buyer. ([Sug. 
Vend. 291.]” 

In Wattles v. So. Omaha Ice & Coal Co., 50 Neb. 251, 
69 N. W. 785, which is contra to the English and Amer- 
ican decisions, the supreme court of Nebraska overruled 
the case of Phillips v. Stevens, which is approved by the 
Supreme Court of the United States in the above citation. 
The court admits, however, that the rule stated in Phillips 
v. Stevens is the common law rule and states if such lia- 
bility existed at the common law, the law is modified in 
this respect by a statute providing that in the construc- 
tion of instruments concerning the conveyance of real 
estate or any interest in real estate, it shall be the duty 
of the courts to carry into effect the intent of the parties 
so far as can be collected from the whole instrument. 
That this court is bound by the decisions of the Supreme 
Court of the United States needs no citation of authority. 

In Tiffany on Landlord and Tenant, Vol. 1, Sec. 116 
(p. 763), after stating the rule that where a tenant 
expressly covenants to repair and keep in repair premises, 
he is bound to rebuild in case of accidental fire, etc., the 
following reference to the ruling made by the supreme 
court of Nebraska in the Wattles case, appears: “In one 
state the view has been taken that the word ‘repair,’ 
meaning not to make a new thing, but to refit or make 
good an existing thing, does not require the tenant to 
rebuild upon the destruction of the building on the 
premises. However reasonable this view may be when 
there is a total destruction of a building on the premises, 
it does not seem applicable when a part only of a building 
is destroyed, since the reconstruction of that part involves 
the repair of the building considered as a whole.” 

In Jones on Landlord and Tenant, page 433, after 
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stating that, “It is the established rule of the common 
law that an express covenant to repair binds the cove- 
nantor to make good any injury which human power can 
remedy, even if caused by storm, flood, fire, inevitable 
accident, or the act of a stranger,” the author refers to 
the Wattles case with the following comment: “This doc- 
trine of construction was severely criticized and with the 
aid of a statute repudiated.” 

In Realty & Rebuilding Co. v. Rea, 194 Pac. 1024, 1028, 
the supreme court of California overruled the case of 
Polack Vv. Pioche, 35 Cal. 416, by virtue of section 1644 of 
the Civil Code. The court in discussing the Polack case 
and its reasons for overruling it says: “Moreover, even 
assuming that the case under discussion goes to the extent 
of requiring a rebuilding of a structure totally destroyed 
by fire without the fault of the tenant, and that such was 
the rule of the common law, that rule cannot be followed 
in the instant case. The rule is at most a rule of con- 
struction and is necessarily subject to such contrary or 
inconsistent rules of construction as may have been de- 
vised and promulgated by our own legislature. In 1872, 
after the decision in Polack v. Pioche, supra, section 1644 
of the Civil Code was adopted, providing: ‘The words of 
a contract are to be understood in their ordinary and 
popular sense, rather than according to their strict legal 
meaning * * * unless a special meaning is given to them 
by usage, in which case the latter must be followed’ ” 

In 10 California Law Review, page 44, after stating 
that the supreme court resorted to section 1644 of the 
Civil Code in overruling the case of Polack v. Pioche, the 
following appears: “Though such a method of approach 
causes a temporary shock to one familiar with the ordi- 
nary covenants in leases as interpreted by the courts of 
common law, it is probably a sane one. The design of the 
Civil Code is obviously that the contract of hiring should 
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be treated in the main like other contracts; the simplifi- 
cation and unification of the Jaw that will be brought 
about by subsuming the landlord-tenant relation under 
the obligation concept rather than under the dominion 
concept will ultimately work for better results. Mean- 
while it is of interest to observe how far the law has 
travelled in its desire to carry out the ‘intent of the par- 
ties’ principle, a fundamental postulate of modern society. 
Under feudal principles, it was at least questionable 
whether a tenant for years was not liable, even without 
fault, and independently of stipulation, for permissive 
waste, where buildings were destroyed by fire. In the 
classical period of our law, where the written word con- 
trolled with almost absolute tyranny, the tenant was held 
to the letter of his promise.” 

In Sun Insurance Office v. Varble, 103 Ky. 758, 763, 
41 L. R. A. 792, the common law rule is recognized and by 
virtue of a statute the general covenant to repair does not 
require a lessee to rebuild. The court said: “At common 
law, when the lessee expressly covenanted to repair, his 
liability was not confined to cases of ordinary and gradual 
decay, but extended to injuries done to the property by 
fire; and, if the premises were entirely consumed, he was 
bound to restore them within a reasonable time. Redding 
v. Hall, 1 Bibb, 586; Bohannons yv. Lewis, 3 T. B. Mon. 
380. At common law the tenant was bound to pay the 
rent, though the premises should be destroyed by inevi- 
table casualty, unless he, by contract, provided otherwise. 
Helburn v. Mofford, T Bush. 169. The common law has 
been abrogated by our statutes. Section 2297, Ky. Stat. 
reads as follows: ‘Unless the contrary be expressly pro- 
vided for in the writing, no agreement of a lessee that he 
will repair, or leave the premises in repair, shall have the 
effect of binding him to erect similar buildings, if without 
his fault or neglect the same may be destroyed by fire or 
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other casualty, nor shall a tenant, unless he otherwise 
contracts, be liable for the rent for the remainder of his 
term of any building leased by him, and destroyed during 
the term by fire or other casualty without his fault or 
neglect.’ ” 

In O’Neil v. Flanagan, 64 Mo. App. 87, 89, the court 
points out that by virtue of a section of the Revised 
Laws of Missouri a lessee is released from the obligation 
to rebuild where the lease contains a general covenant to 
repair. The court said: “The suggestion is also made, 
that the provisions of section 2393, supra, are broad 
enough to relieve the defendant of his obligation to pay 
rent. Counsel misconceives the object and purport of the 
statute. As heretofore stated, the section was enacted to 
relieve lessees from the obligation to rebuild, where the 
lease contained a general covenant to repair.” 

In Richmond Ice Co. v. Crystal Ice Co., 87 S. E. 851, 
853, the supreme court of appeals of Virginia uses the 
following language: “The claim of the plaintiff is re- 
sisted upon the ground that the buildings upon the leased 
premises were destroyed, without fault on the defendant’s 
part, by an ice gorge in James river, and that under such 
circumstances it is relieved, by section 2455 of the Code, 
from obligation to pay the rent demanded. That section 
is in these words. ‘No covenant or promise by a lessee 
to pay the rent, or that he will leave the premises in 
good repair, shall have the effect, if the buildings thereon 
be destroyed by fire or otherwise, without fault or negli- 
gence on his part, or if he be deprived of the possession 
of the premises by the public enemy, of binding him to 
make such payment or erect such buildings again, unless 
there be other words showing it to be the intent of the 
parties that he should be so bound. But, in case of such 
destruction, there shall be reasonable reduction of the 
rent, for such time as may elapse until there be again 
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upon the premises buildings of as much value to the ten- 
ant for his purposes as what may have been so destroyed ; 
and, in case of such deprivation of possession, a like re- 
duction until possession of the premises be restored to 
him.’ At common law, if a lessee covenanted or promised 
to pay rent or leave the premises in good repair, he was 
held bound to fulfill his undertaking, notwithstanding the 
buildings on the premises were destroyed during the term, 
by fire or otherwise, without fault or negligence on his 
part, unless it was stipulated to the contrary in the lease. 
The revisors of 1849 proposed to change this harsh rule, 
and reported a section for that purpose, which has since 
been enlarged and carried into the section quoted from 
the present Code.” 

In Ashby v. Ashby, 46 Atl. 522, 527, a beneficiary 
under a will was given the privilege to continue to occupy 
a mill under a requirement that he keep it in good repair, 
and the supreme court of New Jersey said: “The terms 
imposed upon the complainant by his father’s will, under 
which he continued to hold the property, and was in pos- 
session at the time the work was done, obliged him, as 
stated, to ‘keep the property in good repair at his own 
proper cost,’ and to pay for ‘all needed repairs.’ These 
provisions contained no exceptions relieving the complain- 
ant from repairing the property to the extent that it 
might deteriorate by wear and tear, by the elements, or 
by any other cause. He had agreed by accepting the con- 
tinued possession to keep it in good repair, without regard 
to the cause which occasioned the dilapidation. In Navi- 
gation Co. V. Pritchard, 6 Term. R. 750, there was a cove- 
nant ‘to uphold and keep in complete repair for seven 
years’ a bridge. Destruction was caused by a flood, and it 
was held, in the absence of some exception covering this 
mode of loss, that the covenantor must rebuild.” No 
doubt the court had in mind that the words “in good 
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repair” had acquired a definite and fixed meaning by 
usage and the decisions of the courts. When they are 
used it must be presumed that the parties adopted the 
sense thus established. 

I am unable to agree with the following statement 
contained in the majority opinion: ‘The word ‘now’ con- 
tained in the present lease must therefore be accorded 
some meaning and in our opinion that word clearly 
implies that the contracting parties had in mind the con- 
tinued existence of the thing to be kept in repair.” In my 
opinion the word “now” simply limited the lessee’s liabil- 
ity to repair the buildings situated on the premises at the 
date the lease was executed. A general covenant to repair 
embraces not only the buildings on the premises at the 
date of the demise, but any new buildings erected during 
the term unless the contract expresses a different inten- 
tion, as when it stipulates to keep in repair the demised 
buildings. That this exception was contemplated in the 
lease in the case at bar is quite clear. The covenant that 
it will keep all buildings, structures and erections now on 
the demised premises in good order and repair, limited 
the obligation of the lessee to repair the structures, erec- 
tions and buildings which were on the premises at the 
date the lease was executed. 

In Armstrong V. Maybee, 17 Wash. 24, 25, the lessee 
covenanted that “he (lessee) will maintain all the said 
mill, machinery and buildings in as good condition and 
repair as the same are now in, and return the same to 
lessor at the expiration or termination of this lease in as 
good condition as the same are now in, reasonable wear 
and tear from ordinary use alone excepted.” <A building 
was destroyed by accidental fire, and the court held that 
it was the duty of the lessee to rebuild, in view of his 
covenant to repair. In my opinion it could be urged with 
more force than in the case at bar, that the word “now” in 
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the lease in the above citation implied that the contract- 
ing parties had in mind the continual existence of the 
thing to be kept in repair. In deciding that the lessee 
must rebuild the destroyed building, the court cites Tay- 
lor on Landlord and Tenant (8th ed.), Sec. 364, and adds 
that this citation states the rule which is approved by the 
great weight of authority. Taylor uses the following lan- 
guage: “Under an express covenant to repair, the lessee’s 
liability is not confined to cases of ordinary and gradual 
decay, but extends to injuries done to the property by fire, 
although accidental; and even if the premises are entirely 
consumed, he is still bound to repair within a reasonable 
time. And the principle applies to all damages occa- 
sioned by a public enemy, or by a mob, flood, or tempest. 
Thus where the covenant is to repair in general terms, or 
to repair, uphold, and support, or however otherwise 
phrased, if it undertakes the duty of repair, it binds the 
lessee to rebuild if the premises are destroyed. Yor this 
reason, and in order to afford some protection to the 
tenant, it is customary to introduce into the covenant to 
repair, an exception against accidents by fire, tempest, or 
lightning.” 

The rule announced in the above authority is recog- 
nized in Bowler v. Ahlo, 11 Haw. 357, 360, where 
Judge Frear uses the following language: “The cove- 
nant to maintain the premises in repair, &c., if made with- 
out express exception or qualification, is held (perhaps by 
a somewhat strained construction) to be an absolute 
undertaking with no implied exceptions, and the obliga- 
tion continues though a house forming part of the prem- 
ises be destroyed by fire; the tenant is obliged to rebuild. 
Bullock v. Dommitt, 6 T. R. 650. Hence, it is usual to 
expressly except damage by fire or other unavoidable 
casualty.” 

The majority opinion cites the case of Gavan v. Nor- 
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cross to sustain the contention that the covenant to repair 
does not obligate the lessor to rebuild in case the building 
is destroyed by fire. 

In 3 British Ruling Cases, page 352, after stating: “It 
has been the established rule of the common law for ages 
that an express covenant to repair binds the covenantor 
to make good any injury which human power can remedy, 
even if caused by storm, flood, fire, inevitable accident, 
or the act of a stranger. Leavitt v. Fletcher (1865) 10 
Allen, 119 (wherein the express covenant of the lessor 
‘to make all necessary repairs on the outside of the build- 
ing’ was held to bind him to rebuild a carriage house 
which collapsed from the weight of snow upon the roof),” 
the following comment is made (p. 354): “In Gavan v. 
Norcross (1903) 117 Ga. 356, 43 S. E. 771, 13 Am. Neg. 
Rep. 495, there was no covenant to repair on the part of 
the landlord, but the court merely said: ‘The word ‘re- 
pair’ means to renew or to restore an existing thing,—not 
io make a new one. A covenant to repair ordinarily does 
not bind the landlord to rebuild, though there are cases 
in which the word ‘repair,’ aided by the context, has been 
held to mean ‘rebuild.’’ ” 

In Allen v. Culver, 3 Denio (N. Y.) 284, 294, the fol- 
lowing appears: “There is no doubt but that by a cove- 
nant to repair, like the present, the lessors are bound to 
rebuild, in case of total destruction by fire; and that 
the lessee may have his action, to recover the damages sus- 
tained by reason of the non-performance of this covenant. 
It has been repeatedly adjudged, that on a general cove- 
nant by the lessee to repair, he is bound to rebuild, in 
case of an accidental fire by which the buildings are 
destroyed; and I see no principle by which the lessors 
under such a covenant can be excused” (citing Bullock v. 
Dommitt, 6 T. R. 650; 4 Kent’s Com. 467). 

In Leavitt v. Fletcher, 10 Allen (Mass.) 119, 121, the 
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lessor covenanted to make all necessary repairs, etc., and 
the court said: “That an express covenant to repair binds 
the covenantor to make good any injury which human 
power can remedy, even if caused by storm, flood, fire, 
inevitable accident, or the act of a stranger.” 

In Moore v. Sun Printing & Publishing Ass’n, 101 
Fed. 591, 593, the circuit court of appeals of the second 
circuit affirmed the doctrine announced in the above cita- 
tion, stating: “Thus it has always been settled that when 
a lessee has covenanted in his lease to keep the demised 
premises in good order, and surrender them to the lessor 
at the expiration of the term in as good order as they 
were originally, he is bound to rebuild, although the 
premises are meantime destroyed by an accidental fire” 
(citing Leavitt v. Fletcher). 

In 3 British Ruling Cases at pp. 352, 353, cases are 
collected which contained a covenant to repair by the 
lessor and the following appears: “[In] Crocker v. Hill 
(1881) 61 N. H. 345, 60 Am. Rep. 322, * * * the lessor 
covenanted ‘to make all necessary repairs on the outside 
of the buildings, upon notice to him,’ and fire consumed 
the stable of the premises. The court said: ‘By an 
ancient rule of construction, the defendants [lessors] 
covenanted to make all necessary repairs on the outside 
of the buildings, without express exception of loss by 
fire or other unavoidable casualty, required him to con- 
struct the outside of the stable in place of the one de- 
stroyed in a reasonable time after notice. * * * The 
defendant cannot complain of the hardship imposed upon 
him of repairing a loss for which he was not responsible 
and in no fault; for it was a hardship assumed by himself 
in his covenant, and against which he might have con- 
tracted.’ 

“And so it was held in Green v. Eales (1841) 2 Q. B. 
225, 1 Gale & D. 468, 11 L. J. Q. B. N. S. 63, 6 Jur. 436, 
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that the lessor of a house in a borough, who covenants to 
repair and keep in repair all the external parts of the 
demised premises, is bound to restore the wall of the 
demised house which falls after the borough corporation, 
acting under a local statute, passed after the demise, pulls 
down an adjoining house, which leaves the wall exposed 
and without support. 

“So, in Saner v. Bilton (1876) 7 Ch. D. 815, it was 
held that a covenant of the lessor to ‘keep the main walls 
and main timbers of the warehouse in good repair and 
condition’ obliged him to put the walls and main timbers 
in good repair after they have sunk and bulged outwards 
upon the breaking of one of the floors of the warehouse 
when the lessee, in a reasonable and proper manner, 
stored grain therein. 

“In Reno v. Mendenhall (1894) 58 Ill. App. 87, where 
the lessor ‘covenanted to keep the buildings in good re- 
pair, and two stories were burned from one building, leav- 
ing the basement roofiess, and another frame building was 
thrown down to prevent its destruction by the same fire, 
the contention was made by counsel for the lessor that 
the restoration of the small building to its condition 
before the fire, and putting a roof over the basement, 
would not be repairs, but the court thought otherwise and 
so decided, although it did say: ‘But, even if their view 
be correct, it has been held that a covenant to repair on 
the part of the lessor includes the duty to rebuild in 
case of loss or destruction by fire.’ 

“In Myers v. Burns (1861) 33 Barb. 401 affirmed in 
(1866) 35 N. Y. 269, the lessors’ covenant ‘to keep the 
hotel and premises in good and necessary repair during 
the term, at their own proper charge and expense,’ obli- 
gates them to remedy a defect in the flues of certain 
rooms, which would not draw, or conduct away the gas 
and smoke, in order to make them inhabitable and useful 
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for hotel purposes. In this case the character of work 
required to be done on the flues does not appear, but it is 
a matter of common knowledge, that, in order to remedy 
defects as serious as those appearing in this case, the 
chimney invariably has to be reconstructed. The court 
said: ‘The word ‘repair’ (which signifies restoration to a 
sound state, after decay or injury), used in connection 
with the word keep (one of the significations of which is 
to maintain), can mean nothing else than that the prem- 
ises were to be made and maintained in a state fitted for 
the uses to which they were appointed. Good and neces- 
sary repair expresses the condition they were to be in at 
all times during the continuance of the term. No one 
doubts but the four rooms on Hicks street were out of 
repair; for no one can doubt that in a climate like ours, 
when fire is a necessary comfort nine months in the year, 
rooms with flues which were unfitted to carry off the 
smoke and gas were not fitted for human habitation, and 
therefore not in the condition contemplated and intended 
by the parties to the lease.’ ” 

The lessee having failed to expressly exempt damage 
by fire or other inevitable casualty in the lease, its cove- 
nant to keep the premises in good order and repair, in my 
opinion, required the defendant to rebuild the destroyed 
building or to respond in damages for failure so to do. 
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IN THE MATTER OF THE ESTATE OF THOMAS K. 
LALAKEA, DECEASED. 
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EXECUTORS AND ADMINISTRATORS—/Jinal accounts—administrators’ com- 
missions. 


Under the statute administrators are entitled to commissions 
on moneys received (representing the estate at the institution of 
the trust) and on moneys paid out (on final distribution to the 
same person as a beneficiary entitled thereto), even though the 
two transactions were effectuated by a mere exchange of receipts, 
without actually handling any coin or other money. 


OPINION OF THE COURT BY PERRY, J. 


The opinion of this court in re Estate of Lalakea, 26 
Haw. 243, contains a recital of the steps theretofore taken 
in this cause. Further proceedings having subsequently 
been had in the trial court, the case now comes to this 
court on writ of error. There are three assignments of 
error. One is that the trial judge erred in denying the 
appellant’s motion for a reopening of the case and a 
rehearing upon the question of whether the sum of $8094 
was correctly surcharged against the appellant, who was 
the original administrator of the estate of the decedent, 
by the trial court and subsequently by this court on 
appeal (26 Haw. 259-263). The motion was based upon 
the ground of newly discovered evidence and of “mistake 
made on the former hearing.” In support of the motion 
an affidavit of the appellant was filed stating that for a 
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period of more than eight years, from 1906 to 1915, 
deponent was the owner of certain real and personal 
property; that the decedent, Thomas K. Lalakea, was his 
attorney-in-fact and agent and as such received the rents 
from the property mentioned; that the total of the rents 
produced by said property was approximately $1637 per 
annum; that “in the aggregate the sum of $13,096 has been 
realized from 1906 to 1915;” that the taxes on certain 
parts of the property named were paid by the decedent as 
agent for the appellant but that the exact amount of the 
taxes so paid was unknown to the movant, and that the 
amount realized from the property belonging to the 
movant “had been continuously from time to time deposit- 
ed in the Bank of Bishop & Company, Hilo branch, by T. K. 
Lalakea for Solomon K. Lalakea affiant herein as attor- 
ney-in-fact for said affiant.” In the course of the hearing 
of this motion the trial judge made a remark to the effect 
that the movant had at the time of the former proceedings 
knowledge of all the facts now set forth in the affidavit 
and counsel for the movant expressly conceded to the 
court that the evidence offered could not be held to be 
newly discovered evidence and that “as far as newly dis- 
covered evidence” is concerned “that phase is taken out.” 
The trial judge was doubtless correct in holding that the 
evidence offered was not newly discovered within the 
meaning of the rule relating to new trials or reopening 
of trials. The mere assertion that the trial court at the 
original hearing, and this court when the cause was first 
here on appeal, erred in surcharging the appellant does 
not constitute a ground for reopening the case. At best 
the question of whether or not the case should be reopened 
was a matter in the discretion of the trial judge. If he 
had exercised that discretion by granting the motion, this 
court in all probability would not have set aside the rul- 


ing. On the other hand, the discretion having been exer- 
47 
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cised by refusing to reopen the trial, no reason appears 
for holding that there was any abuse of discretion in the 
ruling as made. 

Another assignment is that the trial court erred in 
awarding to the attorney for the administrator de bonis 
non administratis a fee in the sum of $750. The attorney 
made a statement, as a witness in the case, of the services 
that he had rendered as attorney. Those services extended 
over a period of more than two years commencing with 
the date of the appointment of the administrator d. b. n., 
related to all proceedings had in the matter of the estate 
during that period and included efforts to compel pay- 
ment by the original administrator, who had been dis- 
charged by order of the court, to pay to the incoming 
administrator the sums which had been surcharged, which 
amounted to a total of about $16,500. It will serve no 
useful purpose to recite in detail all of the evidence of the 
attorney concerning the services rendered by him. There 
was no evidence to the contrary. It cannot be said that 
in the light of the uncontradicted testimony on the point 
the amount awarded was excessive. 

The remaining assignment is that the court erred in 
allowing to the administrator d. b. n. 214% commissions 
for receiving and 214% commissions for paying the sum 
of $3966.67. Counsel seem to be agreed that up to a cer- 
tain time the discharged administrator had paid to the 
administrator d. b. n. all of the amounts surcharged 
against him save the sum of $3966.67. The appellant was 
a beneficiary of the estate and as such entitled to one- 
eighth of the net proceeds in the hands of the adminis- 
trator d. b. n. upon final distribution. He also secured 
from two other beneficiaries, each of whom was entitled 
to one-eighth of the net proceeds upon final distribution, 
an assignment of their rights to such proceeds and further 
procured from still another beneficiary an assignment of 
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his interest to the extent of the sum of $466.67. In order 
to facilitate the payment by the appellant of the amount 
due him upon the surcharges, the administrator d. b. n. 
agreed to pay him as a part of the same transaction 
$4666.67 composed of the following items: the sum of 
$1400 as a partial distribution to the owner of each of 
the three one-eighth shares held by the appellant and 
$466.67 to the appellant as holder by assignment of the 
interest above mentioned in that sum. In logical order 
the sum of $3966.67 should have first been paid by the 
appellant to the administrator d. b. n. and then with the 
aid of that payment the administrator should have paid to 
the appellant the sum of $4666.67. Instead of following 
this order in its strictness, however, the appellant gave to 
the administrator a receipt for the sum of $4666.67 and 
the administrator gave to the appellant a receipt for the 
sum of $3966.67 plus $700 in cash. The question is 
whether under our statute the administrator d. b. n. is 
entitled to commissions upon the sum of $3966.67. The 
language of the statute (Sec. 2542, R. L. 1915) is: 
“Executors, administrators and guardians shall be al- 
lowed the following commissions upon all moneys received 
and accounted for by them, that is to say: Upon all 
moneys received representing the estate at the time of the 
institution of the trust, such as cash in hand and moneys 
realized from securities, investments, and from sales of 
real estate and personal property other than interest, 
rents, dividends and other profits coming due after the 
inception of the trust, two and one-half per centum. 
Upon the final payment thereof or any part thereof, two 
and one-half per centum; provided, however, that no 
commission shall be allowed as for final payments of such 
moneys except upon amounts actually expended and 
upon balances paid into court or to the parties thereunto 
entitled, upon the final settlement of the services for 


740 SUPREME COURT OF HAWAII. 
Opinion of the Court. 


which such executors, administrators or guardians shall 
have been appointed and qualified.” The authorities on 
the point are few and not all to the same effect, due 
probably to differences in the language of the statutes. 
Upon reason, however, it would seem upon the facts of 
this particular case now before us that to all practical 
intents and purposes the appellant did pay to the admin- 
istrator d. b. n. the sum of $3966.67 and that the adminis- 
trator did pay to the appellant the sum of $4966.67. That 
a part only of these moneys was physically passed from 
the one to the other would seem to be immaterial. It 
would have been a useless formality for each to have 
handed over to the other the full amount due by him. To 
all intents and purposes the administrator d. b. n. has col- 
lected from the appellant the amount due by the latter 
and has paid to the appellant the amounts due him in the 
process of distribution of the estate. 

“The terms ‘receipts’ and ‘disbursements’ * * * 
ordinarily refer to money actually received and paid out. 
But in many cases the actual manual receipt of the money 
on the one hand and paying it out on the other are not 
required, if the result is produced in another way.” 11 
A. & E. Ency. L. 1294. 

“I do not perceive any substantial difference between 
an executor obliging a creditor who has purchased prop- 
erty of the estate actually to pay the money, and then to 
repay him the amount as a creditor, and passing receipts 
with him.” Kiddle v. Hammond, 5 S. C. Eq. (Harp.) 223 
(Book 21, 8. C.). 

“Tt appeared that several of the heirs were owing the 
decedent different amounts, aggregating about $26,000. 
The administrator made satisfactory settlements with 
them and paid to each his distributive share, less what 
was so owing the estate and took his receipt for the full 
amount of such share. And thus it is true that this 
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indebtedness was not actually paid into his hands. But 
it is clear that for all purposes of law and right, he col- 
lected and disposed of it for the estate and as adminis- 
trator. To have received it with one hand as assets and 
paid it back with more, as distributive share, with the 
other, would have been an idle and superfluous ceremony, 
which the law would not require.” The commissions were 
allowed. Hider v. Whittemore, 51 Ill. App. 662, 670. To 
the same effect is Huddleston v. Kempner, 28 8S. W. 
(Tex.) 936, 937. In the Estate of Molteno, 3 Haw. 288, 
the court did not hold to the contrary. The ruling there 
was simply that administrators are not allowed commis- 
sions on specific chattels transferred in kind. So also in 
re Estate of Kraft, 16 Haw. 159, the precise question now 
before this court was not considered. In that case the 
devisees who had the entire beneficial interest in certain 
lands required by the will to be sold by the administrator, 
the proceeds to be divided among the same devisees, 
elected to take the lands in kind; and they were trans- 
ferred in kind without any sale. Commissions were dis- 
allowed. That ruling has no application to the facts of 
the case at bar. 

The judgment is affirmed. 

J. S. Ferry and W. B. Pittman for plaintiff in error. 

J. W. Russell for defendant in error. 


742 SUPREME COURT OF HAWAII. 


Syllabus. 


AH CHIN WONG, OTHERWISE KNOWN AS WONG 
CHIN, v. AH FOONG WONG, OTHERWISE 
KNOWN AS ALICE WONG. 


No. 1516. 


APPEAL FROM CIRCUIT JUDGE FIFTH CIRCUIT. 
Hon. W. C. ACHI, JR., JUDGE. 


ARGUED Marcu 24, 1924. DecmeD Marcu 31, 1924. 


PETERS, ©. J., PERRY AND LINDSAY, JJ. 


PARENT AND CuHiLp—custody of children—legal rights of parents inter 
sese. 


While the primary right to the custody of the children is in the 
father it is not an absolute right and is subject to the general 
rule that the welfare of the child is the paramount consideration 
in pursuance of which the mother may be given preference over 
the father where her custody appears most beneficial to the child. 


OPINION OF THE COURT BY LINDSAY, J. 


The libellee brought a libel for divorce from libellant 
on the ground of nonsupport. Thereafter libellant filed a 
libel for divorce from libellee on the ground of desertion, 
the libel containing a prayer that he be awarded custody 
of the two children of the marriage, namely, Margaret, 
aged about six years, and Harry, aged about three years. 
The two cases were tried together and the circuit judge 
denied the prayer of the libellee and granted that of the 
libellant, awarding to him the custody of the boy Harry. 
The custody of Margaret was awarded to libellee. The 
appeal is from the portion of the decree awarding the 
custody of the boy to libellant. 

On the appeal it is urged that the evidence showed 
that libellant was unfit to have the custody of a child of 
such tender years as Harry, and that it appeared from the 
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evidence that it was for the best welfare of the child that 
its custody be awarded to libellee. 

From the evidence it appears that the parties were 
married on March 11, 1916. Libellant is a carpenter in 
the employ of McBryde Sugar Company at a wage of 
$2.00 per day. In the latter part of 1919 libellee had 
libellant arrested upon a charge of assault and battery, to 
which charge he pleaded guilty, and sentence was sus- 
pended upon him for thirteen months. The following day 
libellee left the home of her husband and returned to her 
parents, taking with her the little girl. The boy was born 
several months later. Shortly after leaving her husband, 
libellee sued for divorce on the ground of extreme cruelty 
but was refused a divorce. 

The parents of libellee reside in a cottage at Waialua, 
the occupants of which are the father and mother, libellee 
and her two children, also two young sisters of libellee. 
Three brothers work in the neighborhood, coming home 
only week-ends. The father is a small rice planter. The 
three brothers, whose aggregate earnings amount to $155 
per month, have been contributing towards the support of 
libellee and her children and libellee during the past four 
years has worked—sometimes as a domestic and at other 
times as a nurse, for a part of the time her duties being 
such as to permit of her return home nightly and at other 
times for the week-end. While libellee was at work the 
children were taken care of by libellee’s mother and, as 
far as appears from the evidence, were well taken care of. 

The libellant, who has lived alone since his wife left 
him, leaves for work at about five in the morning and 
returns to his home at about five in the evening. He does 
his own housekeeping. He testified that in the event that 
he were awarded custody of the children he would engage 
some suitable person to care for them. Libellant did not 
go to see his little son until the little boy was almost two 


744 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


years of age, neither has he contributed towards the sup- 
port of either of his children. 

From the evidence it is difficult to conceive upon what 
theory the circuit judge considered that it was for the 
best welfare of a child of such tender years that it be 
deprived of the care of its mother and handed over to the 
father who, the evidence shows, is in no respect more 
capable of giving the child better home conditions than it 
has been receiving with its mother. The circuit judge 
must have been of the opinion that the libellee was not an 
unfit person to have the care of a child, for he awarded 
her the custody of the little girl. As remarked by this 
court in Re Muranaka, 26 Haw. 465, “While the primary 
right to the custody of the children is in the father it is 
not an absolute right and is subject to the general rule 
that the welfare of the child is the paramount considera- 
tion in pursuance of which the mother may be given pref- 
erence over the father where her custody appears most 
beneficial to the child.” We are of the opinion that under 
the facts and circumstances in this case the welfare of the 
child will be better preserved if he is allowed to remain 
with his mother, with whom he has lived since his birth. 
The judgment appealed from, in so far as it purports to 
award the custody of the child Harry to the libellant, is 
therefore reversed and his care and custody awarded to 
the libellee. 

A. G. Kaulukow (also on the brief) for libellant. 
E. K. Aiu (S. K. Kaeo with him on the brief) for 
libellee. 
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TriaL—instructions to jury. 


In submitting special issues of fact to a jury for determination, 
an instruction that “if, in your opinion, the plaintiff has estab- 
lished by a preponderance of the evidence the truth of the mate- 
rial allegations made by her, then your answers should be for the 
plaintiff” and that “if, however, she has failed to make such 
proof, or, if the evidence in your opinion, is evenly balanced as 
between the contesting parties, then your answers should be 
accordingly,” is not open to the objection that it is ambiguous 
and misleading and was sufficient to indicate to the jury that if 
the evidence was evenly balanced or preponderated in favor of 
the defendants, then the answers should be in, favor of the de- 
fendants. 


Eviwence—sufficiency to sustain finding. 
Certain evidence recited in the opinion held to be sufficient to 
support a finding of delivery of a deed by the grantor to the 
grantee. 


Costs—who liable for costs, when more than one trial. 

When there are two or more successive trials in an action at 
law the final liability to pay costs is not determined till final 
judgment. The party finally losing the case must pay all the 
costs even though he prevailed in one or more of the earlier 
trials. 


OPINION OF THE COURT BY PERRY, J. 


This was an action at law to quiet title to certain 
lands. A verdict for the plaintiff was set aside by this 
court and a new trial ordered. (Victor v. Pili, 26 Haw. 
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654.) Upon a second trial the verdict was again for the 
plaintiff. Upon the present writ of error there are eight 
assignments of error. Those numbered 1, 2, 4 and 5 have 
been expressly abandoned by the appellant. Number 3 
is to the effect that the court erred in refusing to give the 
defendants’ requested instruction number 8 which read, 
“if the evidence in this case is equally balanced, or pre- 
ponderates in favor of the defendants, your verdict must 
be for the defendants.” This instruction was refused by 
the trial judge “because considered covered by charge of 
court.” The instruction as given on this subject is as 
follows: “The burden of proof in this case rests upon the 
plaintiff to establish by a fair preponderance of the evi- 
dence the truth of the several allegations of the complaint. 
By a ‘preponderance of evidence’ is meant that which, in 
your opinion, has the greater weight. Otherwise ex- 
pressed—it is just what you honestly believe the truth 
to be. If, in your opinion, the plaintiff has established 
by a preponderance of the evidence the truth of the 
material allegations made by her, then your answers 
should be for the plaintiff. If, however, she has failed to 
make such proof, or, if the evidence in your opinion, is 
evenly balanced as between the contesting parties, then 
your answers should be accordingly.” The only argument 
presented by the appellant against the instruction in the 
form in which it was given is that the word “accordingly” 
at the end of the instruction is ambiguous and misleading. 
In addition to defining the expression “preponderance of 
evidence” the trial judge instructed the jury that the bur- 
den of proof rested upon the plaintiff to establish the 
truth of the allegations of her complaint by a fair prepon- 
derance of the evidence. And further, that if the plaintiff 
had established the truth of her allegations by a prepon- 
derance of the evidence then the special questions sub- 
mitted to the jury should be answered in favor of the 
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plaintiff. The statement immediately following that “if, 
however, she has failed to make such proof, or, if the evi- 
dence in your opinion, is evenly balanced as between the 
contesting parties, then your answers should be accord- 
ingly” clearly was intended to mean that under the cir- 
cumstances last mentioned the answers should be in favor 
of the defendant. Men who are deemed sufficiently intelli- 
gent to sit as jurors in the trial of such a case would 
understand the language in question as having this mean- 
ing. The law upon the point was sufficiently stated by 
the presiding judge. 

Assignment number 6 is that the court erred in giv- 
ing its instruction number 2 above quoted. This is nec- 
essarily disposed of by what has been said above. 

Assignment number 7 is that the court erred in re- 
fusing to grant a new trial. Under this the only conten- 
tion advanced is that there was not adduced as much as 
a scintilla of evidence to support a finding that the deed 
under which the plaintiff claimed had been delivered to 
her by Keliikanakaole, her grantor. The plaintiff her- 
self testified that the grantor “told me to take care of 
that paper—she give it to me—of course she was so sick 
you know. * * * JI put the deed in my bureau, where 
I always sleep in my bedroom. * * * I kept it there 
in my bureau till Keliikanakaole died. * * * I did 
receive that deed—it was in my possession in my bureau.” 
In addition a notary testified to having taken the acknowl- 
edgment of the grantor to the deed and that prior to 
taking the acknowledgment he read and explained to 
the grantor the contents of the deed and among other 
things told her that the effect of the deed was “you put 
this land over to the daughter” (there was evidence that 
the plaintiff was the adopted daughter of the grantor). 
This latter statement, coming as it did from a Hawaiian 
using more or less imperfect English, was susceptible of 
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the interpretation that the notary had stated to the 
grantor before acknowledgment that the deed was an 
instrument conveying the land to the grantee there 
named. Another witness, Abbie Rodrigues, testified that 
she had requested a gift of property from Keliikanakaole 
and that the latter refused her request giving as her 
reason that she had “put” the property “on my cousin 
Ella,” meaning the plaintiff. This witness also testified 
that Keliikanakaole said to her “I have already made 
the land to Ella.” Sam Kuula testified that Keliikana- 
kaole had told him that “all the land, her land, all be- 
longs to this grandchild, Ella.” Mrs. Sam Kuula testified 
that Keliikanakaole told her that “she had conveyed all 
her property to Ella;” and also that Kuheleloa, under 
whom the defendants claim title, told the witness that 
“Keliikanakaole has disposed of her properties to Ella.” 
This evidence was evidently believed by the jury to be 
true. It is clearly sufficient to justify a finding of fact 
to the effect that the deed was delivered to the plaintiff 
by the grantor and to support the verdict in that respect. 

The last assignment is that the court erred in allow- 
ing the sum of $92.50 to be taxed against the defendants 
as costs of the first trial. The costs of the appeal on the 
first writ of error were taxed by this court against the 
plaintiff and are not by the second bill of costs in the 
circuit court sought to be taxed against the defendants. 
The costs of the second trial were likewise taxed by the 
court below against the defendants. The appellants’ 
contention is that the costs of the first trial should not 
be borne by the defendants. It has been already held by 
this court, however, that in such a case as this it is the 
litigant who finally loses who bears all of the costs of the 
trial court. The “final liability to pay costs is not de- 
termined until the final judgment.” Kamalu v. Lovell, 
5 Haw. 181, 182. 


TRUST CO. v. PINEAPPLE CO., 27 Haw. 749. 749 
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The judgment is affirmed. 
E. Murphy for plaintiffs in error. 


W. C. Achi and Robertson & Castle for defendant in 
error. 


BISHOP TRUST COMPANY, LIMITED, AS TRUS- 
TEE UNDER THE WILL AND OF THE ESTATE 
Or CHARLES FURNEAUX, DECEASED, v. HILO 
PINEAPPLE COMPANY, LIMITED, DEFEND- 
ANT; GEORGE W. WILLFONG, GARNISHEE. 


No. 1520. 


RESERVED QUESTIONS FROM CIRCUIT Court FOURTH 
CIRCUIT. 
Hon. H. L. Ross, JUDGE. 


ARGUED MARCH 12, 1924. Decipep APRIL 8, 1924. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


GARNISHMENT—ezamination of garnishee upon notice of parties served 
upon him—stage of proceedings when same may be had. 

Where judgment in an action has been entered in favor of the 
plaintiff and against the defendant and garnishee, “the trial of 
said action” has been concluded and the garnishee cannot there- 
after upon written notice of the plaintiff served upon him be 
required to appear and be examined orally under oath as to the 
disclosure made by him in his written return filed prior to trial, 
or as to his liability as garnishee. 


OPINION OF THE COURT BY PETERS, C. J. 
The following report of the circuit judge sets forth the 


questions reserved and sufficient of the facts to render a 
statement of the case unnecessary : 
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“Bishop Trust Company, Limited, as trustee under the 
will and of the estate of Charles Furneaux, deceased, 
plaintiff above named, filed its declaration in assumpsit 
with garnishment in aid in this court and cause on 
December 11th, 1922, and garnishee summons was there- 
upon duly issued and served on George W. Willfong, gar- 
nishee above named, on December 12th, 1922, and on the 
principal defendant, December 13th, 1922. 

“Thereafter, to wit: on January 5th, 1923, garnishee 
filed in the above entitled case his verified answer denying 
indebtedness to defendant in any amount whatever. 

“On January 25th, 1923, in the court room of the 
fourth circuit court at Hilo, Hawaii, after due notice to 
defendant and garnishee, both being present, the defend- 
ant by Charles H. Will, its president, and the garnishee 
personally and by counsel, evidence was introduced by the 
plaintiff in support of its declaration as against the prin- 
cipal defendant, and as against the garnishee; whereupon 
the judge of said court, on January 29th, 1923, filed his 
written decision in favor of the plaintiff and against the 
defendant and garnishee, said decision finding that the 
garnishee was indebted to the principal defendant in the 
sum of $9800.00, from which last named amount the court 
ordered a sum sufficient to satisfy the judgment in said 
case to be secured in the hands of said garnishee. 

“On February ist, 1923, after presentation and allow- 
ance of plaintiff’s bill of costs, judgment in the total sum 
of $2159.97 was issued in conformity with said written 
decision and order, and a certified copy of the same was 
thereupon sent by registered mail to said garnishee. 

“The said garnishee duly saved exceptions to all such 
proceedings, and on or about the 10th day of March, 1923, 
filed in this court and cause his bill of exceptions which 
was thereafter duly allowed. 

“That said bill of exceptions was pending in the 
supreme court of this Territory until December 20th, 
1923, on which date the said exceptions of said garnishee 
were sustained. 

“On December 29th, 1923, the plaintiff herein served 
on said George W. Willfong and J. W. Russell, his attor- 


TRUST CO. v. PINEAPPLE CO., 27 Haw. 749. 751 


Opinion of the Court. 


ney, and filed in this court and cause the following notice 
to appear in this court and cause for oral examination, 
to wit: 

“You are hereby notified to appear at the court room 
of the circuit court of the fourth judicial circuit, Terri- 
tory of Hawaii, at Hilo, Hawaii, on Wednesday, the 2nd 
day of January, 1924, at 10 o’clock a. m., then and there 
to be examined orally under oath as to the disclosure 
heretofore filed by you as garnishee in the above entitled 
court and cause.’ 

“On January 2nd, 1924, said George W. Willfong, by 
J. W. Russell, his attorney, filed in this court and cause a 
motion to set aside and quash the said notice to appear 
for oral examination, which motion is in words and 
figures as follows, to wit: 

“Comes now George Willfong, the above named gar- 
nishee, by J. W. Russell, his attorney, and hereby moves 
that the notice to appear and be examined, served upon 
him and upon his attorney on Dec. 29th, 1923, be set aside 
and quashed and be declared as of no force and effect, 
upon the following grounds to wit: 

‘1. That this court is without jurisdiction in this 
cause to hear or entertain the examination referred to in 
said notice. 

‘2. That the said garnishee has been discharged as 
such garnishee. 

3. That the disclosure filed by the said garnishee is 
conclusive upon the plaintiff herein. 

‘4. That the above entitled cause has been terminated. 

5. That the said notice was not served on the said 
garnishee before the conclusion of the trial of the above 
entitled cause. 

‘This motion is based upon the records of this cause 
and the proceedings had herein.’ 

“On January 4th, 1924, when said motion to quash 
came before this court for consideration and determina- 
tion the said plaintiff, by motion made in open court by 
its attorney, moved this court that the questions of law 
arising out of and through said notice to appear for oral 
examination and said motion to quash be reserved by this 
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court for the consideration of the supreme court, and the 
said George W. Willfong, by J. W. Russell, his attorney, 
consenting thereto, and this court being in doubt as to the 
proper answers to the questions involved, as hereinabove 
stated, now reserves for the consideration of the honorable 
the supreme court of the Territory of Hawaii, the follow- 
ing questions, namely : 

“1. Is this court, by reason of the fact that judgment 
has been entered and filed herein in favor of said plaintiff 
and against said principal defendant now without juris- 
diction to hear and conduct the examination referred to in 
said notice? 

“2. Has George W. Willfong, the above named garni- 
shee, under the facts herein stated and under the decision 
of the supreme court in the above entitled case (Supreme 
Court No. 1487) been discharged as such garnishee? 

“3. Is the said sworn disclosure filed herein by said 
George W. Willfong conclusive on the plaintiff under the 
facts hereinabove stated? 

“4, Did the entry of judgment in this court and cause 
in favor of said plaintiff and against the said defendant 
constitute such a final termination of the said cause as 
to preclude the plaintiff from having the oral examination 
of the garnishee pursuant to said notice and pursuant to 
Section 1 of Act 157 Session Laws of 1919? 

“5. Did the entry of judgment in favor of the plain- 
tiff and against the defendant, as hereinabove set forth, 
constitute the ‘conclusion of the trial’ within the meaning 
of that expression as used in Section 2801, R. L. H. 1915, 
as finally amended by Section 1 of Act 157 Session Laws 
of 1919?” 

The opinion of this court sustaining the garnishee’s 
exception to the decision of the trial court of January 29, 
1923, is to be found supra at page 651. 

The provisions of chapter 157, R. L. 1915, upon gar- 
nishment generally, divide themselves logically into two 
groups, namely, those that apply to garnishee process at 
the commencement of the action and those that apply to 
garnishee process after judgment. And so the chapter 
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was divided by the compilers of the 1915 revision under 
appropriate subtitles: “At Commencement of Action” 
and “After Judgment,” respectively. Section 2801, R. L. 
1915, as amended by Act 157, S. L. 1919, See. 1, provides 
for garnishee process at the instance of a creditor at the 
time of bringing his action. The succeeding sections, to 
and including section 2806, define the respective rights 
and duties of the creditor and garnishee resulting from 
the service of process in accordance with the provisions 
of section 2801 as amended. On the other hand section 
2807 as amended by Act 10, S. L. 1915, provides for gar- 
nishment process after judgment at the instance of a 
judgment creditor. The succeeding sections, to and 
including section 2811, define the respective rights and 
duties of the judgment creditor and garnishee resulting 
from the service of process permitted by section 2807. 
Section 2801 as amended provides: “When * * * any 
debt is due from any person to a debtor * * * any creditor 
may bring his action against such debtor, and in his 
petition for process may request the court to insert 
therein a direction to the officer serving the same fo leave 
a true and attested copy thereof with * * * such person 
from whom such debt is owing * * * and to summon such 
* * * person to appear personally upon the day or term 
mentioned and appointed in said process for hearing said 
action and then and there on oath to disclose * * * and 
such notice shall be sufficient notice to the defendant to 
enable the plaintiff to bring his action to trial * * *.” 
Section 2807 as amended provides: “It shall be lawful 
for any creditor who has obtained a judgment in any 
court to apply to the court or a judge thereof for a rule, 
order or summons that the judgment debtor shall be orally 
examined before a judge of such court * * * as to any and 
what * * * debts are owing to him.” Judgment marks the 
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of statutory provisions pertaining to garnishment. This 
is further indicated by the provisions of section 2801 as 
amended prescribing the procedure for examination of the 
garnishee. After providing that the garnishee may at his 
option appear personally or file a return on or before the 
return day of process the section provides: “The filing 
of such return shall be deemed prima facie a compliance 
with the summons, provided, that at any time thereafter 
before the conclusion of the trial of such action cither 
party thereto may upon written notice served upon the 
garnishee require such garnishee to appear and be exam- 
ined orally under oath as to such disclosure or as to his 
liability as such garnishee.” It is conceivable that the 
trial of an action may be concluded prior to final judg- 
ment upon the merits in favor of either of the parties. 
But it is inconceivable that the trial may remain uncon- 
cluded after entry of such final judgment. The “trial” 
referred to in section 2801 as amended refers to the trial 
of the action between the creditor and the debtor. (Bank 
of Hawaii Y. Parke, 15 Haw. 645, 646.) Judgment in the 
instant case had been entered in favor of the creditor and 
against the debtor (plaintiff and defendant, respectively). 
Upon remittitur the status of the case as between them 
was exactly the same as it existed prior to appeal. The 
reasons assigned by this court for sustaining the garni- 
shee’s exceptions to the court’s decision left no alterna- 
tive upon remittitur but to vacate that portion of the 
judgment that held the garnishee and to order his dis- 
charge forthwith. The judgment as between plaintiff and 
defendant remained undisturbed. The trial of the action 
within the meaning of section 2801 as amended had been 
concluded upon the entry of final judgment and the only 
method by which Mr. Willfong could again be brought in 
as a garnishee in the action was by the procedure pre 
scribed for garnishment after judgment. 


THOMPSON ¢. RAPOZO, 27 Haw. 755. T99 
Syllabus. 


Each of the reserved questions is answered in the 
affirmative. 

C. F. Parsons for plaintiff filed a brief but did not 
argue. 

J. W. Russell (also on the brief) for the garnishee. 


FRANK E. THOMPSON, ADMINISTRATOR OF THE 
ESTATE OF TAM WOODS (ALSO KNOWN AS 
TOM WOODS), DECEASED, v. MANUEL 
RAPOZO. 

No. 1515. 


ORIGINAL PETITION FOR Writ oF CERTIORARI 


ARGUED APRIL 2, 1924. DECIDED APRIL 16, 1924. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


APPEAL AND ErrorR—parties—death of prevailing party after judgment 
and before presentation by opposite party of proposed bill of 
exceptions. 

Upon the death of a party after judgment in his favor and 
before presentation by the opposite party of a bill of exceptions 
to review said judgment it is unnecessary in order to prosecute 
exceptions that the appellant secure a substitution of the legal 
representative of such deceased party. 


OPINION OF THE COURT BY PETERS, C. J. 


3y this writ of certiorari the administrator of the 
estate of Tam Woods, deceased, challenges the jurisdic- 
tion of the fifth circuit court to abate an action of trespass 
on the case in which plaintiff’s intestate was plaintiff and 
one Rapozo defendant. 

The following appears from the record: On Septem- 
ber 30, 1921, after a trial Jury waived, judgment was 
entered in said cause in favor of the intestate and against 
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the defendant for damages in the sum of three thousand 
dollars and costs theretofore taxed. The defendant prose- 
cuted exceptions. One of the defendant’s exceptions was 
sustained by this court upon the ground that the trial 
court contrary to the provisions of section 2380, R. L. 
1915, had failed to state in its decision its reasons there- 
for, but inasmuch as no error was found to have been 
committed upon the trial prior to decision the cause was 
ordered remanded to the trial court with instructions to 
the trial judge to render a decision giving his reasons 
therefor in compliance with law. (See 27 Haw. 20.) 
Prior to remand, however, petitioner herein appearing in 
his representative capacity gave this court to understand 
and for the first time in the course of the proceedings in 
this court in said cause this court was informed (although 
at all times known to counsel for both plaintiff and 
defendant) that subsequent to judgment but prior to pres- 
entation by the defendant to the trial court for allowance 
of his bill of exceptions, Tam Woods, the plaintiff, had 
died, and moved this court to amend its decision by order- 
ing the trial court upon the rendition by it of a decision 
in compliance with the mandate to enter a judgment in 
favor of plaintiff and against defendant nunc pro tunc as 
of the date of the original judgment. This motion was 
denied upon the ground that the rendition of decision in 
accordance with the mandate was a judicial act; that the 
effect of our opinion was to require the trial court to 
continue anew upon the trial of the cause where the error 
occurred, that is, at the point of the rendition of its 
opinion, and that accordingly as it rendered an opinion 
for plaintiff or defendant judgment should be rendered 
as of the date of its entry. Upon remittitur and before 
the trial court had an opportunity of complying with the 
mandate the defendant appeared before the trial court, 
suggested the death of the plaintiff and prayed the abate- 
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ment of the action. The petitioner herein as administra- 
tor of said decedent appeared upon said motion as amicus 
curiae and upon hearing had the motion was granted. It 
is to this order of abatement that the writ seeks reyiew. 

Plaintiff herein contends that all the proceedings had 
subsequent to the death of his intestate, that is, the pres- 
entation by defendant of his bill of exceptions, its allow- 
ance by the trial court, the review upon such exceptions 
by this court and the subsequent action of the trial court 
in abating the action, were, by reason of the failure to 
secure substitution of party-plaintiff, void, neither the 
trial court nor this court having had jurisdiction of the 
partv-appellee, and hence the original judgment entered 
in favor of the plaintiff and against the defendant stood 
unaltered and undisturbed. 

This court, however, has already held to the contrary. 
In the case of Kukea v. Keahi, 10 Haw. 505, decided in 
1896, the defendant, against whom a verdict had been 
rendered in ejectment, died pending his motion for a new 
trial. Plaintiff’s counsel moved the court for disposition 
of the motion for a new trial, notice of which was given to 
defendant’s former counsel who appeared and moved that 
plaintiff's motion be dismissed on the ground that the 
action had abated by reason of the defendant’s death. The 
trial court held that the action had abated and vacated the 
plaintiff's motion. Plaintiff prosecuted exceptions. This 
court held: “If a motion for a new trial were made or 
exccptions taken by the losing party before his death, the 
court might proceed to dispose of the same, and, if the 
motion or exceptions were overruled, the verdict would 
stand and judgment, if not already entered, might then be 
entered nunc pro tunc, but if sustained and the verdict set 
aside, no doubt ordinarily, in the absence of a statute pro- 
viding otherwise, the action would abate, for its status 
would then Lecome that of an action against a sole de- 
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fendant who had died before verdict. See cases supra 
Strictly speaking, of course, there can be no appearance 
for a deceased party, but in such cases the practice seems 
to be for the court to hear some one as amicus curiae, 
preferably the attorney who acted for the decedent in his 
lifetime.” (Citing cases.) “It might be advisable to give 
notice of further proceedings to the representatives or 
heirs of the deceased party, so far as they may be known, 
as well as to the decedent’s former counsel. We are asked 
to hold merely that the action has not abated and that the 
plaintiff may proceed with his motion to have defendant’s 
motion for a new trial disposed of. This, no doubt, is a 
proper course for the plaintiff to pursue * * *.” In the 
case of Sylva v. Wailuku Sugar Co., 19 Haw. 385, decided 
in 1919, plaintiff prevailed in an action of ejectment. 
Defendant brought exceptions to this court. Plaintiff 
died after verdict and before the bill of exceptions was 
allowed. Her children suggested that fact in this court 
and moved that they as her heirs be substituted in her 
place. This court denied the motion under the practice 
laid down in Kukea v. Keahi, supra. 

It would therefore appear that upon exceptions it is 
unnecessary upon the death of the prevailing party after 
judgment to secure a substitution of his legal representa- 
tive. Had either of the parties suggested the death of the 
plaintiff to the trial court or to this court pending appeal 
the practice as laid down in the Keahi case no doubt 
would have followed. But the parties themselves observed 
all the amenities necessary for the representation of the 
legal representative of the deceased both before the trial 
court and this court as fully and to all intents and pur- 
poses as either court could have done had it been advised 
in the premises. Defendant’s bill of exceptions was 
served upon Messrs. Thompson, Cathcart & Ulrich, the 
former attorneys of the plaintiff, of whom F. E. Thomp- 
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son, Esq., the petitioner herein individually, was a part- 
ner. The bill was only allowed by the trial judge after 
ample time had intervened to permit objections or pro- 
posed amendments thereto to be filed. Notice of the dock- 
eting of the cause in this court pursuant to its rules was 
given by the clerk to former counsel. They appeared, in 
due course filed a brief and fully argued the case upon 
submission. Nothing was left undone by the parties that 
would or could have been done by the court to effect 
proper representation of the representative of the 
deceased plaintiff. Under the circumstances both the trial 
court and this court had jurisdiction of the subject-matter 
and representative of the deceased plaintiff and this being 
the only subject of review the writ must be dismissed and 
it is so ordered. 

Marguerite K. Ashford (Thompson, Cathcart & Beebe 
with her on the briefs) for petitioner. 

L. A. Dickey (P. L. Rice with him on the brief) for 
respondent. 
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C. H. HOU v. F. HOHLWEG, DEFENDANT-PLAIN- 
TIFF IN ERROR; BANK OF MAUI, LIMITED, 
AT WAILUKU, MAUI, AND THE BALDWIN 
BANK, LIMITED, AT WAILUKU, MAUI, GAR- 
NISHEES. 


No. 1519. 


ERROR TO CIRCUIT COURT FIRST CIRCUIT. 
HoN. J. J. BANKS, JUDGE. 


SUBMITTED MARCH 31, 1924. DECIDED APRIL 21, 1924. 


PETERS, Č. J., PERRY AND LINDSAY, JJ. 


APPEAL AND Error—preservation in lower court of grounds of review— 
exceptions—necessity of. 


Under the provisions of section 2522, R. L. 1915, as amended by 
Act 44, S. L. 1919, no error going to the admission or rejection of 
evidence or to the giving or refusing to give an instruction to the 
jury shall be considered by the supreme court unless the same is 
made the subject of an exception noted at the time the alleged 
error was committed. 


SAME—same—objections——necessity of. 
Objections not raised in the court below cannot be raised for 
the first time on appeal. 


OPINION OF THE COURT BY PETERS, C. J. 


Plaintiff in error (defendant below) assigns nine 
errors—four to the exclusion of evidence to which no 
exception was taken at the times the alleged errors were 
committed; one to the giving of an instruction to the jury 
to which no exception was alleged at the time the same 
was given; one to the admission of evidence to which no 
objection was made, and the remainder to the verdict, 
judgment and denial of defendant's motion for a new 
trial. 
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Section 2522, R. L. 1915, as amended by Act 44, S. L. 
1919, prohibits this court from considering any error 
going to the admission or rejection of evidence or to the 
giving of or refusing to give an instruction to the jury 
unless the same was made the subject of an exception at 
the time the alleged error was committed. Nor is it per- 
mitted to the plaintiff in error to urge for the first time in 
this court objections not raised in the court below. 

The following proceedings took place during the direct 
examination of plaintiff while testifying as a witness on 
his own behalf: “Mr. Cristy: I will show you a paper 
here, you remember when that was made out? A Yes, 
March 6th. * * * Q Mr. Hohlweg’s signature there? 
A Yes. * * * Mr. Cristy: We will offer in evidence a 
receipt dated March 6th, 1923. Afr. Lymer: No objection, 
Received and marked Plaintiff’s Exhibit ‘A’. Mr. Cristy: 
Now at the time that paper was signed Mr. Hou what 
arrangements if any were made about your inventorying 
the stock of Mr. Hohlweg’s at Wailuku? Mr. Lymer: We 
interpose the technical objection, and I submit the so- 
called receipt is in terms a contract and speaks for itself, 
and excludes any oral testimony. Mr. Cristy: We will 
call your honor’s attention to the fact that the document 
speaks for itself, is a receipt and doesn’t describe what is 
to be sold. We are trying to find. out what was sold. The 
Court: I will let you ask the question. Exception. Mr. 
Cristy: Did you have any talk at the time this receipt was 
made out about what you were to do? A Yes. Q What 
was that talk? A That I would go up there and check 
over his stock. Q What did Mr. Hohlweg say about that? 
A Oh he says I can come at any time, he says he is sure 
he has more than that, more than three thousand dollars 
worth of stock. Q Did you go up to Wailuku? A Yes. 
Q What time did you go up about? A April 16th or 
17th, I have forgotten. Q What did you do when you got 
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up to Wailuku? A) Then I took an inventory. Q When 
you went there did Mr. Hohlweg say anything to you 
about the fact that vou had not made any payment up to 
that time?—did he say anything on the 6th? A No, no, 
he didn’t say nothing. Q Nothing at all about that? 
A No. Q What did he say when you appeared on the 
6th of April if anything? A He didn't say much; I told 
him I wanted to go take an inventory, ‘Well, he says you 
don’t have to” I (he) says that place is sold you have 
nothing to do with it, that place is mine now, and he says, 
no, you will not take an inventory, and so I force him to 
do it. Q Did vou take an inventory? A Yes.” 

Upon the ruling of the court to which an exception was 
alleged by plaintiff in error, as appears from the foregoing 
quoted excerpt from the transcript of evidence, plaintiff 
in error predicates the assignment that the trial court 
erred in admitting extrinsic evidence to vary the terms of 
the written instrument dated March 6, 1923, and admitted 
in evidence as plaintiff's Exhibit “A.” It will be seen, 
however, that the question objected to and concerning 
which the ruling was had and exception taken was not 
answered by the witness. The evidence given by him and 
of which plaintiff in error complains was given by the 
witness, not in response to the question, to the allowance 
of which the plaintiff in error excepted, but in response 
to the subsequent questions to which no objection was 
made. In order to avail himself of the alleged error it 
was incumbent upon plaintiff in error to object to the 
questions when propounded. This he failed to do and 
under the circumstances this court must refuse to con- 
sider the assignment. (See Saiki v. Lee Sing, 27 Haw. 
399, 402.) 

The errors of law assigned to the verdict, judgment 
and denial of defendant’s motion for a new trial are the 
same as those alleged under the other assignments and 
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hence will not be considered for the same reasons assigned 
for our refusal to consider the respective individual 
assignments. This leaves for our consideration the sole 
question of whether the verdict is sustained by the evi- 
dence. No useful purpose could be subserved by a reci- 
tation of the evidence adduced or the inferences of which 
the same is capable. Careful scrutiny of the pleadings 
and the transcript of the evidence leads us to the conclu- 
sion that the verdict was amply sustained by the evidence. 

Judgment affirmed. 

Watson & Lymer and J. K. Ashford for plaintiff in 
error. 

G. K. French for defendant in error. 
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PETERS, ©. J., PERRY AND Lixpsay, JJ. 


UNITED STATES INTERNAL REVFNUE—stamp taxes—validity and admis- 
sibility in evidence of unstamped promissory note. 
Absence of revenue stamps does not make a promissory note 
invalid or inadmissible in evidence under the act of Congress of 
February 24, 1919 (40 Stat. L. ch. 18, p. 1057, et seq.). 


BILLS AND Notres—-transfer—striking out indorsement. 


Where a promissory note is indorsed by the payee for collec- 
tion and it subsequently is lawfully returned to his possession 
he may strike out such indorsement. 
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SamME—consideration for modification. 


Mere part-payment by the maker to the payee as holder of a 
promissory note of the amount due thereon is not sufficient to 
support a modification of said note. 


OPINION OF THE COURT BY PETERS, C. J. 


This is an action by the payee against the maker of 
a demand promissory note dated May 10, 1920. Upon 
trial had before the magistrate of the district of Lihue, 
Kauai County, the action was dismissed upon the grounds 
(1) that the note upon which the action was brought was 
not stamped and (2) that said note had been indorsed 
by the payee to one M. S. Henriques, as the former’s 
attorney and the indorsee thereafter agreed with the 
maker that the latter might pay said note at the rate of 
$15 a month until the note was fully paid, in considera- 
tion of which the maker paid $15 on account thereof and 
agreed to pay $15 every subsequent month until the 
amount of his obligation was discharged. The payee 
prosecuted error. 

There is no local law requiring documentary stamps 
to be affixed upon promissory notes. We assume that the 
magistrate had reference to federal stamp taxes. It is 
true that by section 1100 and paragraph 6, Schedule “A” 
of section 1107 of the act of Congress of February 24, 
1919 (40 Stat. L., ch. 18, pp. 1057, 1183, 1137), it is pro- 
vided that “there shall be levied, collected and paid * * *” 
a stamp tax upon “promissory notes, except bank notes 
issued for circulation, and for each renewal of the same, 
for a sum not exceeding $100, 2 cents; and for each addi- 
tional $100 or fractional part thereof, 2 cents,’ and the 
note upon which suit was brought being in the sum of 
$100 a two-cent internal revenue documentary stamp 
should have been affixed thereto and canceled as provided 
by the act, but the act of February 24, 1919, contrary 
to the act of Congress of June 13, 1898 (30 Stat. L., ch. 
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448, p. 448), wherein by section 14 thereof it was pro- 
vided that “* * * no instrument, paper, or document 
required by law to be stamped, which has been signed or 
issued without being duly stamped, or with a deficient 
stamp, nor any copy thereof, shall be recorded or ad- 
mitted or used as evidence in any court until a legal 
stamp or stamps, denoting the amount of tax, shall have 
been affixed thereto, as prescribed by law:” and under 
which this court in the cases of Makainai v. Goo Wan 
Hoy, 14 Haw. 607; Wo Sing & Co. v. Kwong Chong Wai, 
16 Haw. 17, and Bottomley v. Hall, 18 Haw. 412, held 
that an unstamped note could not be received in evidence 
until properly stamped, is silent as to the validity or 
admissibility in evidence of an unstamped promissory 
note. 

Since the Revenue Act of June 13, 1898, and prior to 
May 10, 1920, the Congress of the United States passed 
two acts to increase the internal revenue—the act of 
October 22, 1914 (38 Stat. L., 745), and the act of Feb- 
ruary 24, 1919, heretofore referred to as applicable to the 
note in the instant case, and while both acts make pro- 
vision for stamp taxes and provide penalties for the fail- 
ure to affix the necessary stamps to documents, including 
promissory notes, in neither is there any provision, 
similarly as in the Revenue Act of 1898, that the absence 
of a stamp as required by law rendered the document 
subject thereto invalid or inadmissible as evidence. The 
omission of such provision indicates that Congress did 
not intend to attach such a penalty to the failure to prop- 
erly stamp a promissory note. The same question arose 
in Cole v. Ralph, 252 U. S. 286. In that case certain 
deeds were unstamped as required by section 22, Schedule 
“A” of the act of Congress of October 22, 1914, and the 
court said (p. 293): “As to the absence of revenue 
stamps, it is true that the deeds showing title in some 
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of the plaintiffs—they were produced in evidence over 
the defendant’s objection—were without the stamps re- 
quired by the Act of October 22, 1914, c. 331, sec. 22, 
Schedule A, 38 Stat. 762. But this neither invalidated 
the deeds nor made them inadmissible as evidence. The 
relevant provisions of that act, while otherwise following 
the language of earlier acts, do not contain the words of 
those acts which made such an instrument invalid and 
inadmissible as evidence while not properly stamped. 
Those words were carefully omitted as will be seen by 
contrasting secs. 6, 11, 12 and 13 of the Act of 1914 with 
secs. 7, 18, 14 and 15 of the Act of 1898, c. 448, 30 Stat. 
454. From this and a comparison of the acts in other 
particulars it is apparent that Congress in the later act 
departed from its prior practice of making such instru- 
ments invalid or inadmissible as evidence while remaining 
unstamped and elected to rely upon other means of en- 
forcing this stamp provision, such as the imposition of 
money penalties, fines and imprisonment. The decisions 
upon which the defendant relies arose under the earlier 
acts and were based upon the presence in them of what 
studiously was omitted from the later one.” 

The act of Congress of February 24, 1919, contains 
no provision invalidating a note or making the same inad- 
missible in evidence in the absence of stamps as required 
by the act. The magistrate apparently assumed that the 
Revenue Act of February 24, 1919, contained the same 
provisions in respect to unstamped promissory notes as 
the act of 1898 and that the former decisions of this court, 
heretofore cited, were applicable. In this he was in error. 
The validity of the note was not affected by the absence 
of the stamp required by law nor was it inadmissible 
in evidence by reason thereof. 

The evidence taken before the magistrate, although 
extremely brief and apparently not recorded by the 
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magistrate as fully as it might have been, showed that 
the defendant made the note sued on; that the note was 
indorsed for collection by the payee to one M. SBS. 
Henriques and subsequently redelivered to the payee and 
the indorsement defaced by order of the latter; that at 
the time the action was instituted the plaintiff-payee was 
the owner and holder thereof and that neither principal 
nor interest on account of such note had been paid the 
defendant except the sum of $15 paid on November 10, 
1923. The alleged modification of the note does not 
appear from the record at all but by a letter of the 
magistrate to the court dated April 4, 1924, after the 
record on appeal was filed in this court. This practice 
of supplementing the record in this way is not to be 
encouraged, but inasmuch as the result is the same the 
statement in the letter concerning this modification will 
be considered. 

In this regard the magistrate wrote: “* * * the note 
was endorsed by John S. Rapoza to one M. S. Henriques 
as his Attorney and that the said M. S. Henriques had 
special arrangements for the payment of said note, to 
wit: at the rate of $15 per month until the note was fully 
paid; this arrangement having been made with the said 
Samuel Keliinoi, and on the strength of said arrange- 
ment the said Samuel Keliinoi paid $15 on account as 
first payment, and agreed to pay $15 every subsequent 
month until the amount of his obligation was discharged. 
I am writing this letter for the reason that in the records 
which have been sent to your honorable court there was 
nothing to show why I decided in favor of the defendant.” 

The indorsement to Henriques was simply for the 
purpose of collection. The production of the note by the 
plaintiff at the trial was prima facie proof of ownership. 
(8 ©. J. title “Bills and Notes,” Sec. 1809, p. 1003.) In 
the absence of evidence to the contrary we must therefore 
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assume that subsequent to the indorsement and prior to 
filing the action the note lawfully came again into the 
possession of the plaintiff-payee. That the note bore no 
reindorsement by Henriques to plaintiff is immaterial. 
Henriques, as an agent for collection by reason of the 
indorsement, never acquired any title for his own account 
as against the plaintiff-payee. Upon resuming lawful 
possession of the note it was entirely regular for the 
plaintiff as payee to strike out the indorsement and pro- 
ceed upon the note in his own name. The defaced 
indorsement was not necessary to his title. (Sec. 3498, 
R. L. 1915; 8 ©. J. title “Bills and Notes” Sec. 554, p. 
372; Reading v. Beardsley, 1 N. W. (Mich.) 965.) 
Assuming but not deciding that the agent Henriques 
had authority so to do, we are of the opinion that the 
terms of the note were never legally modified. The modi- 
fication of a contract, similarly as the contract itself, 
must be supported by a consideration. The note was 
payable on demand. On November 10, 1923, when it is 
alleged the terms of the note were modified and the 
maker paid $15 on account thereof, the payee or holder 
was entitled to have and receive from the maker the 
full amount of the note and interest accrued. The record 
fails to disclose any consideration either good or valuable 
paid er moving to the payee or holder to forbear the 
collection of the full amount of the note and interest and 
accept in lieu thereof part-payment of $15 and equal 
monthly instalments thereafter of like amount. Mere 
part-payment by the maker to the payee or holder of a 
promissory note of the amount already due thereon is 
not sufficient consideration to support a modification of 
the note. The statement as sent us by the magistrate 
nowhere discloses any consideration for such modification. 
The burden of proof of such modification rested upon the 
party claiming it—in this case the defendant-maker. Such 
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burden included the burden of showing a consideration 
therefor. In the absence of such proof. we must assume 
there was no consideration. 

Concluding as we do that the note in the absence of 
United States internal revenue stamps was not thereby 
rendered invalid nor inadmissible in evidence; that the 
note sued upon had not been modified and that the plain- 
tiff made out a prima facie case, the judgment of the 
magistrate should have been for the plaintiff. The judg- 
ment for defendant is therefore reversed and the cause 
remanded with instructions to said magistrate to enter 
judgment for plaintiff and against the defendant for the 
amount of the note with interest, less the sum of $15 with 
corresponding interest thereon from the date of payment. 

E. K. Aiu (K. K. Kaeo with him on the briefs) for 
plaintiff in error. 

W. C. Achi (also on the brief) for defendant in error. 
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WILLIAM M. AHIA, A. R. CUNHA, BEN HOLLIN- 
GER AND -E. W. QUINN, AS CITIZENS AND 
TAX-PAYERS AND AS QUALIFIED AND ACT- 
ING SUPERVISORS OF THE CITY AND COUN- 
TY OF HONOLULU, A MUNICIPAL CORPORA- 
TION, AND COLLECTIVELY CONSTITUTING A 
MAJORITY OF THE BOARD OF SUPERVISORS 
OF SAID CITY AND COUNTY, v. LOUIS S. CAIN. 


No. 1533. 


RESERVED QUESTIONS FROM CIRCUIT JUDGE First CIRCUIT. 
Hon. R. J. O’Brien, JUDGE. 


SUBMITTED APRIL 10, 1924. Decipep May 1, 1924. 
PrrTers, C. J., PERRY AND LINDSAY, JJ. 


MUNICIPAL CORPORATIONS—employees—tenure. 


Where the term of employment of the head of a department of 
the City and County of Honolulu is not fixed by law, it is not 
conterminous with the terms of office of the mayor and board of 
supervisors to whom he owes his appointment but continues until 
he is removed as provided by law. 


OPINION OF THE COURT BY PETERS, C. J. 


Quo warranto proceedings were instituted in the cir- 
cuit court of the first circuit to test the legality of the 
incumbency of Louis S. Cain as city and county engineer 
of the City and County of Honolulu. The respondent 
demurred to the writ and certain questions of law raised 
by the demurrer were reserved to this court, all of which 
may be resolved into the one question of whether the 
respondent was at the time of the institution of the pro- 
ceedings the de jure city and county engineer of the City 
and County of Honolulu. The petitioners contend that he 
was not for the reason that the office of city and county 
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engineer is a mere adjunct of the mayor and board of 
supervisors who appointed him and that his term of 
employment expired with the expiration of their respect- 
ive terms of office, and if not he has never qualified as 
city and county engineer by taking an oath of office and 
giving a bond as required by law. 

From the allegations of the petition which are admit- 
ted by the demurrer it appears that on January 2, 1924, 
prior to twelve o’clock noon of that day, the then mayor 
with the approval of the then board of supervisors 
appointed the respondent city and county engineer of the 
City and County of Honolulu; that at twelve o’clock noon 
of the same day the mayor and board of supervisors who 
had been elected as such at the general municipal election 
in the month of November previous were inducted into 
office, since which time the said Cain has not been 
removed by the mayor with the approval of the board of 
supervisors nor has the mayor with the approval of the 
board of supervisors appointed a city and county engineer 
in place of or in succession to the said Cain. 

Whether or not the city and county engineer is an 
officer or employee of the City and County we deem it 
unnecessary to decide. Preference of nomenclature leads 
us to the selection of the term “employment” and it will 
be so referred to herein. The employment of city and 
county engineer is not of statutory creation. It is 
nowhere spoken of in the Municipal Act, in fact no refer- 
ence is made to such position in the statutory law of the 
Territory except in relation to improvement districts, the 
provisions of which do not affect the question involved. 
The position was created by Ordinance No. 32 of the City 
and County of Honolulu approved January 24, 1912. The 
ordinance is silent as to tenure. The result is that it is 
at the will of the appointing power. Section 1 of the 
ordinance provides: “The mayor with the approval of the 
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board of supervisors of the City and County of Honolulu 
shall appoint and may remove at pleasure a suitable per- 
son as engineer of the City and County of Honolulu.” 
The power to so appoint and remove flows from the 
provisions of section 1704, R. L. 1915, as amended by sec- 
tion 8 of Act 62, S. L. 1919, and as a consequence can be 
no greater than the power therein conferred. Section 
1704, R. L. 1915, as amended, provides as follows: “The 
mayor, with the approval of the board of supervisors, 
shall appoint and may remove all heads of departments, 
now or hereafter created or recognized by law or ordi- 
nance, except elected officials, and all other officials whose 
appointment is not otherwise provided for.” It cannot be 
questioned—in fact both parties agree—that the city and 
county engineer is not an elected official of the City and 
County but on the contrary is the head of a department, 
and that his appointment is not otherwise provided for. 
Hence the mayor with the approval of the board of super- 
visors appoints and removes the city and county engineer. 
No question is raised and we see no room for the conten- 
tion that the respondent Cain was not regularly appointed 
city and county engineer of the City and County of Hono- 
lulu on January 2, 1924, and we so hold. Hence his in- 
cumbency depends primarily on whether or not it expired 
with the expiration of the respective terms of office of the 
mayor and board of supervisors who appointed him and 
who went out of office at noon on January 2, 1924. 
Though a public employment be without term and at 
will it does not necessarily follow that it is conterminous 
with the expiration of the term of office of the appointing 
power. To do so the employment must create the relation 
of principal and agent between the appointing power and 
the appointee. This situation is best illustrated in the 
case of deputies to executive officers where the courts 
have held that a deputy is a mere adjunct of the appoint- 
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ing power and hence his employment or term of office 
ceases with the expiration of the term of office of the 
appointing power. A deputy is defined as one “who by 
appointment exercises an office in another’s right, having 
no interest therein but doing all things in his principal’s 
mame and for whose misconduct the principal is answer- 
able.” 9 A. & E. Ency. L. 369. “A deputy * * * is in 
law deemed an agent.” Story on Agency, Sec. 149, note, 
cited in Herring v. Lee, 22 W. Va. 661, 667. Hence the 
term of office of the deputy, upon principles of agency, is 
conterminous with the expiration of the office of his prin- 
cipal. (See Greenwood v. The State, 17 Ark. 332, 338; 
Wilson v. Russell, 31 N. W. (Dak.) 645, 650; Boardman 
v. Halliday, 10 Paige (N. Y.) 223, 230; Hord v. State, 
79 N. E. (Ind.) 916, 922 and cases cited.) 

But in the instant case the city and county engineer 
is not the agent of the mayor and board of supervisors 
but the agent of the City and County. To the mayor with 
the approval of the board of supervisors is delegated the 
authority to appoint but to the city and county engineer 
has been delegated municipal powers and duties which he 
exercises, not as agent of the mayor and board of super- 
visors, but as agent of the City and County. By section 2 
of Ordinance No. 32 it is provided: “The city and county 
engineer shall have charge of the construction, repair and 
maintenance of all public streets, highways, roads, alleys, 
trails, sidewalks, bridges and public places in the City 
and County of Honolulu.” For his negligence in the per- 
formance of those duties the City and County, and not 
the board of supervisors, is responsible. If not an agent 
of the mayor and board of supervisors he is not an 
adjunct of that officer and body. 

We see no difference and there can in reason be none 
between an employee of the City and County who is sub- 
ject to appointment and removal by the mayor with the 
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approval of the board of supervisors and an employee of a 
private corporation who holds his position subject to the 
pleasure of its board of directors. Boards of directors of 
private corporations, under their by-laws are, similarly 
as the mayor and board of supervisors of the City and 
County of Honolulu, elected for definite terms and yet in 
the case of a private corporation it has been uniformly 
held that an employee of a corporation, the tenure of 
whose employment is subject to the pleasure of the board 
of directors of the corporation, is not conterminous with 
the term of the board of directors who appointed him but 
continues during the life of the corporation until regu- 
larly removed, upon the principle that the employee is the 
agent of the corporation and not the agent of the board 
of directors. (See Kidd v. N. H. Traction Co., 66 Atl. 
127, 182; Germania Spar & Bau Verein v. Flynn, 66 N. 
W. (Wis.) 109; Union Bank of Maryland v. Ridgely, 
1 Harr. & G. (Md.) 324, 432.) 

Hence it is the’ general rule that in public corpora- 
tions, in which category the City and County of Honolulu 
is included, “Where * * * the term of office is not fixed 
by law the officer is regarded as holding at the will 
of the appointing power on the theory that the power of 
removal is incident to the power of appointment. Such 
appointments at pleasure, if made by a board, are un- 
affected by a change in the personnel of the board.” 29 
Cyc., title “Officers,” p. 1396. (See also State v. Public 
Lands, etc., Board, T Neb. 42; State v. Goodrich, 84 Atl. 
(Conn.) 99.) By section 1704 as amended the power of 
removal is expressly granted to the mayor with the 
approval of the board of supervisors. Obviously, if this 
rule applies in the case of implied authority to remove, 
it applies with equal force where such power is expressly 
granted, and the appointment of respondent continued in 
force until revoked by his removal by the mayor with the 
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approval of the board of supervisors. See Ha parte Hen- 
nen, 13 Pet. (U. S.) 230, 254.) 

We do not deem it necessary to decide whether it was 
incumbent upon the respondent to subscribe to the oath 
required by section 1669, R. L. 1915, or give the bond 
required by section 1670, R. L. 1915, as amended by sec- 
tion 5 of Act 67, S. L. 1915, before entering upon the 
duties of his office. These requirements, if applicable to 
the respondent, do not affect the question of whether or 
not at the time of the institution of the quo warranto pro- 
ceedings he was the de jure city and county engineer. The 
appointment of the respondent was complete when made 
by the mayor and approved by the board of supervisors 
and the giving of a bond or the taking of an oath, if con- 
ditions, were conditions subsequent and not conditions 
precedent to his appointment. (United States v. Bradley, 
10 Pet. 348, 364; United States v. Linn, 15 Pet. 290, 313; 
United States v. Eaton, 169 U. N. 331, 346; Glavey vV. 
United States, 182 U. S. 595, 602.) 

The first question reserved, viz., “Should said demur- 
rer be sustained,” is therefore answered in the affirmative. 

Brown, Cristy & Davis for petitioners. 

Huber & Kemp for respondent. 


CONCURRING OPINION OF PERRY, J. 


One of the allegations of the petition is that the 
respondent did not file a bond or take the oath of office 
before noon of January 2, 1924, and the claim based upon 
this allegation is that by reason of these omissions the 
appointment of the respondent was incomplete at noon 
of January 2 and that the office of city and county engi- 
neer is therefore vacant. It is not alleged whether the 
bond was filed or the oath taken after the hour stated 
and before the institution of this suit. In the absence of 
any allegation to the contrary and since the burden of 
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showing facts sufficient to constitute cause for ousting the 
respondent from office is upon the petitioners, the infer- 
ence must be upon this demurrer that the respondent did 
file a bond and take the oath of office after noon of 
January 2 and before the comméncement of these proceed- 
ings. Assuming then, but not deciding, that the statutory 
requirement concerning the filing of a bond and the tak- 
ing of an oath by certain appointees to office applies to 
the case of the respondent, it is nevertheless immaterial 
that these two steps were taken after and not before noon 
of January 2. A bond can be filed and an oath taken, at 
best, only by one who has been appointed to an office. The 
appointment is complete without the filing of the bond 
and the taking of an oath. United States v. Bradley, 10 
Pet. 348, 364; United States v. Linn, 15 Pet. 290, 313; 
United States v. Eaton, 169 U. S. 331, 346; and Glavey 
v. United States, 182 U. S. 595, 602-604. 

The power of appointment of city and county engi- 
neers is vested in the mayor with the approval of the 
board of supervisors. The appointment of the respondent 
was made by the mayor with the approval of the board 
of supervisors. The case, therefore, is that of an appoint- 
ment duly and legally made towards the close of but dur- 
ing the term of a mayor and a board of supervisors and 
the question is whether the term of office of the engineer 
necessarily expires at the same time when the term of the 
mayor and the board of supervisors who appointed him 
expires. The contention on behalf of the petitioners is 
that by reason of the fact that the custody and care of the 
roads and bridges and other property of the city and 
county are entrusted by law to the board of supervisors, 
it would be contrary to sound public policy to permit an 
outgoing mayor and board to appoint an engineer with 
power to serve during the term of the next succeeding 
mayor and board; and cases are cited from other juris- 
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dictions where statements similar to this have been made 
by courts. The cases cited, however, do not apply to the 
facts of the case at bar. In some of these cases the 
appointee was seeking to enforce the payment of salary 
accruing after removal by the officials succeeding those 
who appointed him. In the case at bar there has been no 
exercise of the power of removal by the new mayor and 
board. In others it has been held that, when the officer 
appointed is a deputy or substitute of the appointing off- 
cer or occupies a particularly intimate official relationship 
with the appointing officer, a relationship involving pecul- 
iar trust and confidence by the appointing officer in the 
appointee, the inference is justifiable or required that it 
was the legislative intention in creating the office that no 
such appointee should continue in office longer than the 
appointing officer. Whatever the merits of this rule may 
be it has no application in the case at bar because the city 
and county engineer is not a deputy of the mayor or of 
the board of supervisors and occupies no such intimate 
relationship to the appointing power as the cases referred 
to would seein to involve or be based upon. The appointee 
in the case at bar is the agent of the City and County and 
not of the mayor or of the board. This seems to be too 
clear for argument. But this does not dispose of the case. 
It still remains to be considered whether, agent that he is 
of the City and County, there is any provision in the law 
indicating what his term of office is. 

There is no express provision in the statutes or ordi- 
nances defining the length of the term of office of the 
city and county engineer. If it had been intended by the 
legislative authority that the engineer should go out of 
office concurrently with the appointing mayor and board, 
it would be natural to expect that some provision would 
have been made as to who would perform the duties of 
that office between the expiration of the term of the out- 
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going mayor and board and the appointment of a new 
engineer. The legislative authorities must be deemed to 
have appreciated that, whatever the theory of the law may 
be as to a permanent appointment by the incoming mayor 
and board, more or less delay might well occur before the 
appointment of a successor due to differences of opinion 
between the mayor and the board and possibly other 
causes. For example, it would be natural to expect under 
those circumstances that the ordinance would vest in the 
mayor or board or both the power to make temporary des- 
ignation of the same or another person to perform the 
duties of that office. Nothing of the sort is to be found 
in the written law. There is nothing in the ordinances or 
statutes to negative the presumption that it was intended 
that the appointee should continue in office until his suc- 
cessor was appointed and qualified. That is the natural 
and ordinary presumption of law when the appointment 
of an officer is provided for by statute or ordinance and 
no statement is made as to the length of his term. It is 
presumed under those circumstances that he is to con- 
tinue in office until his successor is appointed and that 
he is removable at any time at the will of the appointing 
power. Our statutes and ordinance in this case make the 
matter even clearer for it is expressly provided that the 
city and county engineer may be removed at any time by 
the mayor with the consent of the board. The pubic is 
fully protected by these provisions. An engineer may not 
continue in office indefinitely against the will of an incom- 
ing mayor and board. An outgoing board, as held in 
cases cited by petitioners’ counsel, would be without 
power to assure to an engineer duly appointed that he 
could, against the will of an incoming board and mayor, 
continue to hold the office and draw its salary during the 
incumbency of the incoming mayor and board. Bearing 
in mind the silence of the statutes and the ordinance in so 
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far as express language is concerned as to the engineer's 
term of office, the presumption of law that under such 
circumstances he continues in office until his successor is 
appointed, the express provision of the law that the engi- 
neer is removable at the will of the mayor and the board 
of supervisors, and the absence of any provision as to the 
method of conducting the government in that department 
between the expiration of the term of office of an outgoing 
mayor and board and the actual appointment of a suc- 
ceeding engineer, the only reasonable inference is that it 
was the intention of the lawmakers that an engineer duly 
appointed should continue in office until removed or until 
the due appointment of a successor even though that 
should extend his tenure of office into the term of a suc- 
ceeding mayor or board. The presumption and the theory 
of the law are, of course, that in selecting and appointing 
and in removing a city and county engineer the appoint- 
ing officers are moved merely by the best interests of the 
City and County and are not moved by what are ordi- 
narily called political considerations. If it so happens 
that in any given instance a mayor or a board or both are 
moved by political considerations and by reason thereof 
are unable to agree upon an appointment or a removal, 
that, however regrettable, cannot affect the construction 
of the law. Whether the law in this respect ought to be 
amended is a matter that concerns the legislative authori- 
ties and not the courts. 

I concur in the conclusion that the respondent is the 
duly appointed city and county engineer and that the 
demurrer should be sustained. 
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IN THE MATTER OF THE TRUST ESTATE OF 
HENRY F. WICHMAN, DECEASED. 


No. 1528. 


RESERVED QUESTION FROM CIRCUIT JUDGE First Circurr. 
Hon. FRANK ANDRADE, JUDGE. 


ARGUED APRIL 23, 1924. Deciwwep May 6, 1924. 


PETERS, C. J., PERRY AND LINDSAY, Jd. 


Trusts—accounting and settlement—compensation—on saie of assets 
of estate. 


In a proper case a trustee who is a realtor may be allowed 
reasonable compensation in addition to the statutory commission 
of 214% allowed upon “moneys * * * received * * * from sales 
of real estate” for its services rendered in its capacity of realtor 
in negotiating sales of real estate belonging to the trust corpus, 
such compensation, however, io be only in such reasonable 
amount as the court in the exercise of its sound discretion may 
deem proper under all the facts and circumstances of the .case. 


OPINION OF THE COURT BY PETERS, C. J. 


On April 10, 1923, the Hawaiian Trust Company, Lim- 
ited, a corporation organized under the provisions of chap- 
ter 184, R. L. 1915, as trustee under the wil) and of the 
estate of Henry F. Wichman, deceased, under a power of 
sale to it granted by the terms of the trust by the will of 
said decedent created, sold through its real estate depart- 
ment certain real estate forming a part of the trust cor- 
pus of said estate upon the proceeds of which, by its first 
annual accounts filed in the circuit court of the first cir- 
cuit on November 1, 1923, in addition to a commission of 
214% as “moneys * * * received * * * from sales of real 
estate,” it prayed the allowance of a 5% brokerage com- 
mission. The accounts were duly referred to a master 
who recommended their approval but the circuit judge 
being in doubt as to the legality of the allowance to a 
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trustee of a brokerage commission upon the sale of real 
estate made by it in its individual capacity as a “realtor” 
in addition to the 214% allowed by law reserved the 
question to this court for its opinion. 

Upon the cause being docketed in this court the trus- 
tee alone appeared, whereupon the court appointed A. M. 
Cristy, Esq., amicus curiae herein. 

The trustee contends that the sale of real estate re- 
quires expert knowledge and hence the service in making 
a sale ig a special or extraordinary one for which if per- 
formed by a trustee, who is himself a “realtor,” extra 
compensation should be allowed; that the prevailing coni- 
mission in this jurisdiction, and the minimum commission 
permitted by the Honolulu realty board, to be charged by 
its members, of whom the trustee is one, for the sale of 
real estate, is 5% and hence the trustee is and was 
entitled to receive a commission of 5% in excess of the 
214% charged upon the proceeds of sale. 

On the other hand the amicus curiae contends that the 
statutory fees applicable to trustees are exclusive; that 
if not exclusive and additional compensation for special 
or extraordinary service is allowable thereunder, the sale 
of real estate is not such a service; that if the sale of real 
estate may be considered a special or extraordinary ser- 
vice, in the event that the services of a person to make 
such sale become necessary, the trustee, although himself 
a broker, should not be permitted to make such sale and 
charge a commission thereon but should employ an inde- 
pendent broker, the commission to be charged including 
a profit and the trustee being prohibited by law from 
deriving any profit from the handling of the trust estate; 
but if it be permissible for a trustee who is a broker to 
make a sale in his individual capacity and charge extra 
compensation therefor such compensation should be meas- 
ured by the actual service performed and not by the pre- 
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vailing brokerage rate or any arbitrary rate fixed by a 
realty board of which the trustee is a member. 

In England it was formerly the unqualified rule that 
no compensation was allowable to fiduciaries “from the 
view that trustees should derive no benefit from their 
trust, nor have power to lessen its value.” Hstate of 
Molteno, 3 Haw. 288, 291 and cases cited. Nor, for simi- 
lar reasons, were fiduciaries, who by reason of their pro- 
fessional attainments exerted superior, special or extraor- 
dinary attention to their duties as trustee, allowed com- 
pensation upon the ground that (in the case of a trustee 
who was also a solicitor) “a trustee cannot be permitted 
to make a profit of his office, which he would do, if, being 
a party to a cause as trustee, he were permitted, being 
also a solicitor, to derive professional profits for acting 
for himself as such party.” Cradock v. Piper, 1 Mac. & G. 
664, 677 (41 Eng. Repr. 1422, 1426). As said in New v. 
Jones, 1 H. & Tw. 633, 635 (47 Eng. Repr. 1562, 1564) : 
“In point of prudence and propriety, and as a guard over 
the estate, I am of opinion that it would not be proper 
that a solicitor, who is a trustee, should be distinguished 
from an ordinary trustee. If a trustee, who is a solicitor, 
acts as a solicitor, he is not entitled to charge for his 
labor; he is entitled only to be paid his costs out of 
pocket.” (See also Scattergood v. Harrison, Mosely 128 
(25 Eng. Repr. 310), where factorage was denied a trus- 
tee; and Sheriff v. Awe, 4 Russ. 33 (38 Eng. Repr. 717), 
where the trustee who was also a commission agent was 
denied commissions on consignments. 

In America, however, a different rule prevails due no 
doubt to the difficulty in securing persons competent to 
act as trustees without pay. In almost all of the States 
of the United States commissions are allowed fiduciaries 
either by express statute or upon broad principles of 
equity, and where statutory commissions are not exclusive 
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compensation has been allowed trustees for special or 
extraordinary services. (Harris v. Martin, 9 Ala. 895; 
Marks v. Semple, 20 So. (Ala.) 791, 794; Clark v. Know, 
70 Ala. 607, 617; Willis v. Clymer, 57 Atl. (N. J.) 808, 
804; Shirley v. Shattuck, 28 Miss. 13, 26; Perkins’ Appeal, 
108 Pa. St. 314, 318; Turnbull v. Pomeroy, 3 N. E. 
(Mass.) 15, 16.) 

Emoluments have always been attached to the office of 
fiduciary in this jurisdiction. Section 2542, R. L. 1915, 
which is section 1281 of the Civil Code of 1859 as 
amended, specifically provides for commissions to be paid 
to executors, administrators and guardians including com- 
missions upon the proceeds of sale of trust corpus. The 
provisions applicable are as follows: “Executors, adminis- 
trators and guardians shall be allowed the following com- 
missions upon all moneys received and accounted for by 
them, that is to say: Upon all moneys received repre- 
senting the estate at the time of the institution of the 
trust, such as cash in hand and moneys realized from 
securities, investments, and from sales of real estate and 
personal property other than interest, rents, dividends 
and other profits coming due after the inception of the 
trust, two and one-half per centum.” And although there 
is no specific statutory provision for commissions to be 
paid trustees the courts exercising original equity juris- 
diction have uniformly followed the schedule of fees 
applicable to executors, administrators and guardians 
and this practice has met with the approval of this court. 
(Estate of Lunalilo, 13 Haw. 317; Estate of Ena, 23 Haw. 
335.) Moreover where the administrator (see re Estate 
of Hiram Maikai, 3 Haw. 522) or guardian (see Guard- 
ianship of Humeku, 15 Haw. 394) was also an attorney 
and exercised professional services on behalf of and for 
the benefit of the estate additional compensation has been 
allowed. By the same token trustees who were also 
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attorneys have been allowed additional compensation for 
professional services rendered on behalf of and for the 
benefit of the trust estate. (Re Estate of Ena, supra.) 
The result of these decisions is, that in this jurisdiction 
trustees, similarly as executors, administrators and guard- 
ians, are entitled to have and receive the statutory com- 
missions granted the latter; that these statutory com- 
missions are not exclusive and when a trustee who is also 
an attorney performs necessary professional services on 
behalf of and for the benefit of the estate he is allowed 
reasonable compensation therefor in addition to the statu- 
tory commissions. The theory upon which such additional 
compensation is allowed is that the service is a special or 
extraordinary one and is in addition to the service usually 
expected of the ordinarily careful and prudent trustee for 
which the trustee should receive extra compensation. As 
expressed in Turnbull v. Pomeroy, 3 N. E. (Mass.) 15, 16: 
“But when it is once admitted that a trustee may be paid 
for ordinary services, it is hard not to admit also that 
there may be circumstances under which he may be 
allowed an additional sum for extraordinary services 
which it was not his duty to render * * * duties which 
are unknown to the usual trusts for investments and dis- 
tribution ;” in Shirley V. Shattuck, 28 Miss. 18, 26: “He 
was not compelled to go beyond the usual course required 
of any faithful and prudent man, and bestow his e.ctraor- 
dinary labors, such as were appropriate to a particular 
professional class, to the business committed to him only 
as a private individual. He must be presumed to have 
undertaken to perform the duties in the ordinary and 
necessary course in which a faithful private man would 
have been required to perform them, and no further;” in 
Perkins’ Appeal, 108 Pa. St. 314, 318: “It cannot be 
doubted that for services of an extraordinary character, 
rendered by a trustee, he is entitled to extra compensa- 
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tion;” and as expressed by this court in re Estate of 
Hiram Matkai, supra, p. 525: “The court would allow 
professional charges for services rendered to the estate in 
all cases where such services are necessary; and would 
allow them to the administrator if he should be a lawyer, 
whensoever they would allow them to an administrator 
who is not a lawyer;” and in re Estate of Ena, 24 Haw. 
414, 417: “If then it is proper to allow additional com- 
pensation as attorney’s fees to the administrator who as 
an attorney renders special services to the estate, how can 
it be improper to allow reasonable brokerage fees to a 
trustee who as broker properly sells stocks and bonds 
belonging to the trust estate?” (The italics are ours.) 

From the foregoing authorities it is apparent that to 
entitle the trustee to additional compensation for his 
services in selling real estate which formed a part of the 
trust corpus it must appear that the services rendered 
were extraordinary or special when compared with the 
ordinary services of the ordinarily careful and prudent 
trustee. 

Evidence was adduced below tending to show that the 
business of selling real estate has become highly special- 
ized and to it it has become necessary to apply minds 
specially trained as experts in this particular branch of 
finance; that some of the largest universities of the 
United States have established special courses of varying 
length in real estate; that it is usual and customary for 
owners of real estate to resort to those persons who have 
made the subject of real estate and its sale their avocation 
or profession for expert advice as to the condition of the 
real estate market, the value of the property sought to be 
sold and the price of which the same is capable; that the 
learning and ability of these experts have lately won 
merited recognition and the individuals engaged in the 


business dignified by the term “realtors,” and as such they 
50 
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occupy a substantial professional standing in the financial 
world. In other words, the services of a realtor are 
professional. 

The ordinary trustee is bound to exercise that care in 
the conversion of trust property which an ordinarily care- 
ful and prudent man would exercise in the disposition of 
his own property. But the ordinary trustee does not 
possess nor is he expected to possess expert knowledge 
upon real estate. It is a matter of common knowledge 
that the ordinary trustee is not a realtor nor are the 
knowledge and experience of a realtor expected of him 
in the exercise of his duties as trustee. And so if the 
ordinarily careful and prudent man in the disposition of 
his real property should deem it necessary in the exercise 
of sound discretion to consult and secure the advice and 
service of one who by study, experience and observation 
is learned in the handling and selling of real estate then 
the trustee would under similar circumstances be justified 
in securing such advice and service, and for the reason- 
able cost thereof he would be entitled to reimbursement 
by the court of his appointment. This being so the situa- 
tion resolves itself into one comparable with that of the 
trustee employing an attorney, and the rule of law 
applicable to such employment applies equally to a trustee 
who employs a realtor. Also it inevitably follows that if 
the trustee is himself a realtor and the services of a 
realtor become necessary and the trustee in his individual 
capacity performs such service he is entitled to addi- 
tional compensation as and for a special or extraordinary 
service. 

Nor is it necessary that a trustee who is himself a 
realtor employ an independent realtor to negotiate a sale 
of real estate forming a part of the trust corpus. Where, 
as here, it appears that the sale was for the best interest 
of the estate, the fact that the trustee may receive addi- 
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tional compensation by reason of his employment in his 
individual capacity as a realtor is no more reason for 
making it obligatory upon him to employ an independent 
realtor than in the case of a trustee who is also an 
attorney and finds it necessary by reason of the exigencies 
of the trust to secure legal service. The courts do not 
require a trustee who is an attorney to employ an inde- 
pendent attorney and no more so should a trustee who is 
a realtor be required to employ an independent realtor. 
Much may be said against a condition which permits a 
fiduciary to act in a dual capacity where personal and 
representative interests may conflict. The chancellor, in 
New Vv. Jones, supra, emphasizes the vice of such a situa- 
tion thus: “There might be cases (I do not speak with 
reference to the present case) where a trustee, placed in 
the situation of a solicitor, might, if he were allowed to 
perform the duties of a solicitor, and to be paid for them, 
be so placed that he might find it very often proper to 
institute and carry on legal proceedings which he would 
not do were he to derive no emolument from them, and 
were to employ another person.” Similarly (the instant 
case admits of no such imputation, the trial court to the 
contrary having found that the “sale was beneficial to the 
trust estate and the purchase price obtained was fair”) 
where a trustee, placed in the situation of a realtor, 
might, knowing that he would act as realtor and be paid 
for such services, find it very often proper to convert 
assets of the estate into cash which he would not do were 
he to derive no emoluments from them and were he 
obliged to employ another person. Hence courts having 
the control and supervision of trusts should carefully 
scrutinize all sales of trust corpus by trustees under 
express or implied powers of sale made in their indi- 
vidual capacity of realtors and see to it that such power 
was invoked in good faith, honestly and faithfully exer- 
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cised and the commissions prayed therefor reasonably pro- 
portionate to the services rendered. 

The allowance to a trustee of additional compensation 
for his services as a realtor does not mean, however, that 
by reason of the fact that the ordinary and usual charge 
by realtors for the sale of real estate is 5% or that the 
particular trustee belongs to an association which makes 
it obligatory upon him to charge in all cases of sales of 
real estate a minimum fee of 5% that such prevailing 
rate of commission or the arbitrary ipse disit of the 
realty board is the measure of the trustee’s additional 
compensation. The trustee is not as of right entitled to 
any particular compensation. It is conceivable that 
in the sale of real estate no effort whatever may be in- 
volved and a trustee under those circumstances, acting 
in his individual capacity as realtor, certainly would not 
be entitled to extra or additional compensation. The 
amount of the commission depends upon the facts in each 
individual case and its allowance is within the sound 
judicial discretion of the court having supervision of the 
trust. Where claim is made for additional compensation 
for the sale of real estate it is incumbent upon the trustee 
making such claim to show the character, extent and 
value of the service upon which he baseg his claim and 
the allowance should be governed by what is reasonable 
and proper under all the circumstances of the case. 

In the case at bar it appears that the trustee conducis 
a large trust business in the city.of Honolulu; that in 
addition to its trust business it acts as agent or broker 
for the sale of real estate; that as a part of its business 
it maintains a special real estate department to which 
are attached expert real estate men and that for the 
services rendered by this department it is usual and cus- 
tomary to charge 5% upon the gross proceeds of the sale 
of real estate; that for many years past it has charged 
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estates of which it was trustee a flat rate of 5% upon 
all sales of real estate made by it individually for said 
estates and that its charges have always been approved 
by the circuit courts. No similar case has come to this 
court, except that of the Estate of Ena, in which broker- 
age fees upon the sale of corporate stock were allowed. 
(24 Haw. 414.) But we do not understand that that case 
is authority for the claim that brokerage fees per se are 
allowable to a trustee in the case of sales of stock belong- 
ing to the trust corpus. The court there uses the fol- 
lowing significant language (p. 416): “The appeal 
presents the one question, that is to say, whether a 
trustee may properly charge the usual brokerage fees 
in addition to his regular commission, when, acting as 
a broker, he sells corporation stock or bonds belonging 
to the trust estate, and where, as in this case, the sale is 
approved by the court and no claim is made that the sale 
was not necessary and proper nor that the amount of the 
brokerage fees was unreasonable. * * * how can it be 
improper to allow reasonable brokerage fees to a trustee 
who as broker properly sells stocks * * *?” And so 
here. Although a trustee who is also a realtor may be 
entitled to additional compensation for his services to 
the estate in the capacity of the latter he is entitled to 
and should receive only such compensation as his services 
are reasonably worth limited by all the surrounding 
facts and circumstances of the case. It may develop 
that the services in this particular case are worth the 
usual fee charged for the sale of real estate. On the 
other hand the evidence may disclose that the trustee is 
entitled to less than the usual fee or that it is not entitled 
to any extra compensation. Each case depends upon 
its individual facts but the value of services rendered is 
a matter of proof. It is service, and not the prevailing 
rate or the arbitrary commission fixed by an association 
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of which the realtor may be a member, that controls. Evi- 
dence of the prevailing rate of commission or the mini- 
mum commission fixed by a realty board upon sales of real 
estate may upon a proper foundation being laid be com- 
petent as evidence of reasonable value of the services 
rendered. But neither such prevailing rate nor fixed 
minimum is conclusive upon the court. The trustee 
cannot by membership in an association or by contract 
with third parties withdraw from the court its jurisdic- 
tion to determine the reasonable value of special or 
extraordinary services rendered by it. 

The record is silent as to the actual services performed 
by the trustee in negotiating the sale of the real estate 
for which it prays additional compensation. Under the 
circumstances this court cannot say that the trustee is 
entitled to any additional compensation in the premises. 

The question propounded is therefore answered quali- 
fiedly to the effect that in a proper case a trustee who 
is a realtor may be allowed reasonable compensation in 
addition to the statutory commission of 214% allowed 
upon “moneys * * * received * * * from sales of real 
estate” for its services rendered in its capacity of realtor 
in negotiating sales of real estate belonging to the trust 
corpus, such compensation, however, to be only in such 
reasonable amount as the court in the exercise of its 
sound discretion may deem proper under all the facts 
and circumstances of the case. 

The cause is remanded for further proceedings con- 
sistent with this opinion. 

R. B. Anderson and A. GŒ. M. Robertson (frear, 
Prosser, Anderson & Marx and Robertson & Castle on 
the brief) for the trustee. 

A. M. Cristy (also on the brief) amicus curiae, 
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WILLIAM M. AHIA, A. R. CUNHA, BEN HOLLIN- 
GER AND E. W. QUINN, AS CITIZENS AND 
TAX-PAYERS AND AS QUALIFIED AND ACT- 
ING SUPERVISORS OF THE CITY AND COUN- 
TY OF HONOLULU, A MUNICIPAL CORPORA- 
TION, AND COLLECTIVELY CONSTITUTING A 
MAJORITY OF THE BOARD OF SUPERVISORS 
OF SAID CITY AND COUNTY, v. LEWIS 
ABSHIRE. 


No. 1534. 
RESERVED QUESTIONS FROM CIRCUIT JUDGE Tirsr CIRCUIT. 


Hon. R. J. O’BriEN, JUDGE. 


SUBMIITED ÁPRIL 10, 1924. Dicipep May 9, 1924. 


Perers, C. J., PERRY axb Linpsay, JJ. 


Per Curiam. The question reserved, “Should the de- 
murrer be sustained,” is answered in the affirmative upon 
the authority of Ahia v. Cain, 27 Haw. 770. 

Brown, Cristy & Davis for petitioners. 
Snith & Wild for respondent. 
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Contracts—Territory held not to have warranted subsoil conditions 
where piles were to be driven. 


In inviting tenders for the construction of a wharf the Terri- 
tory exhibited to intending bidders blue prints showing the 
materials found in certain borings made in the site of the pro- 
posed wharf and in a large area adjoining thereto. It also 
exhibited plans and specifications relating to the construction 
of the wharf. The specifications, while specifying the required 
breadth and thickness of the concrete piles which were to form 
part of the structure and while further specifying the carrying 
capacity required of the piles when driven, were silent as to the 
lengths of the piles and as te the depths to which they would 
have to be driven (except that a certain minimum penetration 
was prescribed). One of the general specifications was that 
“all bidders must visit the site and familiarize themselves with 
the existing conditions, and the successful bidder will be held 
to have examined the site, and no extra compensation will be 
made by reason of any misunderstanding or error on his part 
as regards the site and the conditions thereof.’ One of the 
more particular specifications read as follows: “1. Sounding: 
Previously obtained submarine contours of the portion of the 
work where piles are to be driven are shown on the drawings. 
Although they indicate approximately the conditions that are 
likely to be found, intending bidders must examine the site 
of the work, and should satisfy themselves as to the depths 
to which piles will have to be driven. Borings: Borings have 
been made in the locations as shown on the plans which show 
approximately the character of the materials thru which the 
piles are supposed to be driven.” All of these plans, blue prints 
and specifications were made a part of the contract with the 
successful bidder. 


LORD r. TERRITORY, 27 Haw. 792. 793 
Opinion of the Court. 


Held, that the Territory did not warrant the nature or the 
bearing value of the materials to be encountered in the driving 
of the piles or the depths to which the piles would have to be 
driven and that on the contrary the contract clearly placed upon 
the contractor (a) the burden of making such further examina- 
tions of the site as might be necessary in order to avoid mis- 
understandings or error and (b) all the risks involved in deter- 
mining the lengths in which the piles should be cast and the 
depths to which they would have to be driven in order to attain 
the required bearing capacity. 


OPINION OF THE COURT BY PERRY, J. 


This is an action against the Territory of Hawaii for 
the recovery of the sum of $40,650.90 for labor performed 
and materials furnished in connection with the construc- 
tion of a wharf at Mala on the Island of Maui. It is 
brought under the provisions of chapter 26 of the Laws of 
1895 (now R. L. 1915, ch. 148) whereby the government 
of Hawaii permitted itself to be sued upon “any contract, 
expressed or implied,” with the government and upon cer- 
tain other claims. The act referred to invested this court 
with exclusive jurisdiction in such cases and with the 
power to “determine all questions of fact involved without 
the intervention of a jury” (R. L. 1915, Sec. 2663). 

The essential allegations of the declaration are that on 
January 11, 1921, the plaintiff entered into a written 
contract with the Territory of Hawaii for the construc- 
tion of the Mala wharf in accordance with certain plans 
and specifications for the sum of $204,830.90; that he 
made his bid and entered into the contract in reliance 
upon the showing made by certain boring sheets furnished 
by the Territory which represented, as it is alleged, the 
nature of the materials to be encountered in the driving 
of the piles which were required by the contract to be 
driven as a part of the wharf and that these representa- 
tions proved to be untrue and misleading; that “by said 
plans and specifications it was made to appear that where 
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piles were required by said plans and specifications to be 
driven, the materials to be penetrated consisted of coral 
rock, tree coral, finger coral, sand and shell in various 
combinations and proportions, and no other materials 
whereas, in fact, in most instances the piles in being 
driven penetrated strata of soft material without bearing 
value resembling muck or mud, a substance entirely dif- 
ferent from that represented by the said plans and speci- 
fications and of such a nature and character that a re- 
sistance equal to the required carrying value could not be 
obtained for said piles without driving them to a very 
much greater depth than said plans and specifications 
indicated would be required;” that “because of the fact 
that the nature and character of the materials actually 
encountered in driving the piles to the depth and at the 
places required by said plans and specifications were dif- 
ferent from that indicated by the plans and specifications 
and by the report of the borings made by the defendant 
* * * it was impossible to secure the carrying value for 
said piles prescribed in said plans and specifications with- 
out driving or sinking piles of a much greater length and 
to a very much greater depth than provided for in the 
said plans and specifications and to a depth which would 
require a pile of greater length than could be cast and 
handled ;” that therefore “it became necessary to sink 
piles of a feasible length and then to place a concrete 
socket pile on top of each pile so sunk, the same then 
being driven to a proper depth to give to said pile the 
carrying value called for in the plans and specifications ;” 
that all of this was done by the plaintiff; and that the 
cost and the reasonable value of the extra materials and 
labor rendered necessary and furnished in consequence 
of these changes were the sum sued for. 

The claim is stated in the petition in three counts but 
its substance is as above summarized. 
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In its answer the defendant denied that any untrue or 
misleading representations were made in securing the bid 
and contract, that in the prosecution of the work no 
materials were encountered which were not shown by the 
boring sheets and that the alterations permitted by the 
Territory to be made after a portion of the piles had been 
driven were made solely for the plaintiff’s benefit in order 
to enable him to make use of certain concrete piles which 
he had precast and which experience showed were too 
short and were made with the protestation by the Terri- 
tory that it would not be liable for any extra compensa- 
tion to the contractor therefor. 

The trial in this court began on March 13 and ended 
on May 5. Evidence was taken on thirty-one separate 
days. Its transcript covers more than twenty-five hun- 
dred pages. Twenty-eight witnesses gave testimony. 
These included the plaintiff; L. L. McCandless, a finan- 
cier who made considerable loaus to the plaintiff for the 
carrying out of the work; nine men who worked in vari- 
ous capacities on the job; three men who served as in- 
spectors on behalf of the Territory during the progress 
of the work; A. H. Hobart, who made the borings which 
are involved in the controversy; L. H. Bigelow, chairman 
of the Board of harbor commissioners which awarded the 
contract and himself a civil engineer; four experts called 
by the plaintiff; six experts called by the defendant; and 
two other witnesses on lesser subjects. Upon the more 
important issues, to wit: as to the nature of the materials 
actually encountered in driving the piles and how certain 
of the piles progressed while being driven; as to the num- 
ber of test pipes (34-inch) forced into the ocean bottom 
by the plaintiff and as to the results of those probings; 
as to the reading and interpretation by experts of the 
notes on the boring sheet defining the materials encoun- 
tered by the borer; as to the uniformity or irregularity of 
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the ocean bottom at Mala in particular and of coral bot- 
toms in this Territory in general; as to the bearing values 
of certain materials (other than hard rock and water) ; 
and as to the practicability of engineers and contractors 
ascertaining in advance the bearing value of materials 
(other than hard rock and water), without actual experi- 
ments by the driving of test piles—upon all of these 
issues the evidence was highly conflicting. This was true 
upon matters of fact as well as upon matters of opinion. 
It will serve no useful purpose to state in detail why we 
place greater reliance, in making our findings, upon the 
testimony and the opinions of some of the witnesses than 
we do upon those of others. Suffice it to say that we have 
seen and heard all of the witnesses and formed impres- 
sions as the trial progressed concerning the weight of 
their statements and the soundness of their views. 
Beginning with December 1, 1920, the board of harbor 
commissioners, which under the law was authorized to 
represent the Territory in this respect, published a call 
for tenders for the construction of a reenforced concrete 
wharf at Mala, stating in said call that the bids would be 
opened on January 3, 1921, and that copies of the plans 
and specifications of the proposed wharf would be fur- 
nished to prospective bidders. A part of the information 
furnished to the plaintiff and other bidders was a blue 
print (the copy in evidence is Plaintiff’s Exhibit 2 and 
is marked “H. C. 347.2”) showing graphically the mate- 
‘rials found in thirty-seven borings scattered over an area 
of about forty acres (about one-quarter of a mile by about 
one-quarter of a mile), inclusive of the site of the pro- 
posed wharf, this area including to a slight extent land 
above high-water mark but in the main being ocean bot- 
tom. The borings marked “E1,” “E2,” “E3,” “E4” and 
“E5” were on the site of the proposed wharf and of the 
wharf as later actually built and are at distances from 
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each other varying from one hundred and seventy-five 
feet to two hundred and twenty-five feet. The thirty- 
seven borings are at distances from each other varying 
from one hundred and twenty-five feet to four hundred 
and seventy-five feet. The following are some of the 
descriptions given on the boring sheet of materials en- 
countered in the E line of borings: “hard coral rock;” 
“hard-packed sand;” “soft coral rock with pockets of 
sand ;” “medium coral rock with pockets of sand and 
shell;” “tree coral hard-packed with sand and shell;”’ 
“finger coral hard-packed with sand and shell;” “sand 
and shell;” “medium coral rock and sand pockets;” “soft 
coral rock with pockets of sand and shell;” “soft coral, 
sand and shell;” “medium coral rock ;” “loose finger coral, 
sand and shell;” and “soft coral rock and sand.” In other 
borings are noted, in addition to the foregoing: “loose 
finger coral with sand and shell;” “finger coral packed 
hard with sand and shell;” “hard-packed sand and shell;” 
“soft coral rock with loose sand and shell;” “medium 
coral rock with large pockets of sand and shell;” and 
“finger coral with sand and shell” without any qualifying 
adjective. (Boring D7.) 

The plaintiff, in preparing to bid, studied this boring 
sheet, asked some questions of Hobart, the engineer who 
made the borings for the Territory (eliciting, however, 
nothing materially different from the showing of the blue 
print), and during parts of the morning and afternoon of 
one day walked back and forth on the beach at Mala bay 
for a distance of a mile or more—perhaps wading into the 
water to the depth of about one foot—but made no other 
examination into the nature of the ocean bottom at or 
near the site of the proposed wharf. Before bidding he 
made no borings of his own and drove no test piles. There 
was no pre-existing wharf on the site. The examination 
which he did make was clearly inadequate to give him 
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any light as to the nature of the materials to be encoun- 
tered in the ocean bottom. 

Did the government warrant the nature of the mate- 
rials to be encountered in driving the piles? In inviting 
tenders and in exhibiting the boring sheets (Plaintiff's 
Exhibits 1 and 2) to intending bidders including the 
plaintiff, the Territory said, as a part of what is known 
as the “general” specifications, that “all bidders must 
visit the site and familiarize themselves with the existing 
conditions, and the successful bidder will be held to have 
examined the site, and no extra compensation will be 
made by reason of any misunderstanding or error on his 
part as regards the site and the conditions thereof.” This 
language is broad enough to cover the physical condi- 
tions in the ocean bottom and misunderstandings, errors 
and disappointments relating to the lengths to which 
piles would have to be driven; but the government spoke 
with even greater directness in section 6 (marked “Spe- 
cial Requirements”) of the more particular specifications. 
It there said: “1. Sounding: Previously obtained sub- 
marine contours of the portion of the work where piles 
are to be driven are shown on the drawings. Although 
they indicate approximately the conditions that are likely 
to be found, intending bidders must examine the site of 
the work, and should satisfy themseles as to the depths to 
hich piles will have to be driven. 

“Borings: Borings have been made in the locations as 
shown on the plans which show approximately the char- 
acter of the materials thru which the piles are supposed 
to be driven.” One of the blue prints exhibited to the 
plaintiff and other bidders showed the submarine contours 
as found by the agents of the government. That is, 
these representations relate to the depths of the water 
at different points in and near the location of the pro- 
pused wharf. The contention on behalf of the plaintiff is 
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that the pronoun “they” in the expression “although they 
indicate approximately the conditions that are likely to 
be found” refers to the submarine contours and that the 
caution to intending bidders, contained in the same sen- 
tence, that they must examine the site of the work re- 
fers to an examination or checking of the depths of the 
water in the ocean down to the surface of the ocean bot- 
tom. This contention cannot be sustained. Paragraph 1 
and its caution would be practically futile and meaning- 
less if it were held to refer merely to the depths of the 
water. Soundings intended for the ascertainment of 
depths of water such as those involved in the Mala wharf 
undertaking, that is to say, down to about thirty feet, 
are easily made and are not susceptible of errors of any 
consequence. It follows mathematically that where the 
depth is ascertained by sounding to be twenty feet, 
twenty feet of length of pile will be consumed in covering 
that distance. There is practically no room for doubt or 
error in this matter of soundings and estimating length 
of piles required to penetrate the water; but there is 
room for much doubt and uncertainty concerning the 
nature of materials unseen composing the bottom of the 
ocean. The pronoun “they” in our opinion refers to the 
drawings mentioned in the first sentence of paragraph 1 
of section 6. It is of no particular consequence that the 
second sentence of paragraph 1 precedes the sub-para- 
graph of paragraph 1 entitled “Borings.” It may as well 
have been in some entirely distinct part of the specifica- 
tions. The sheet giving submarine contours aside from 
giving the depths of the water did not and was not in- 
tended to set forth any other of the “conditions” likely 
to be found. The fact that “conditions,” more than one, 
are there mentioned confirms the view that the pronoun 
refers to the drawings and not to the contours, We are 
satisfied that the second sentence of paragraph 1 was 
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intended as a caution to bidders against placing too great 
reliance upon the showing of the borings and of the neces- 
sity or wisdom of making further examination concern- 
ing all of the “conditions” which would be material in 
determining the depth to which piles would have to be 
driven. If the English language is ever to be relied 
upon as a medium of communication and of expressing 
thoughts and terms, the language used in these caution- 
ary provisions is certainly clear and unambiguous. The 
whole controversy in this case revolves around the subject 
of the depths to which piles would have to be driven; 
and the plaintiff entered into the contract in the face of 
a direct warning by the employer that the conditions 
likely to be found were only “approximately” indicated 
by the drawings and that he must examine the site of 
the work and satisfy himself “as to the depths to which 
piles will have to be driven,’”—the very subject concern- 
ing which miscalculation and disappointment subsequent- 
ly occurred. This construction, to the effect that it was 
endeavored by the specifications to make known to in- 
tending bidders and to the plaintiff that the government 
did not feel certain as to the conditions that would be 
encountered in driving the piles is further emphasized 
by the statement, in the sub-paragraph relating to bor- 
ings, that the boring sheet showed approximately “the 
character of the materials through which the piles are 
supposed to be driven.” The use of this word “supposed” 
is significant. The bidders had in the preceding para- 
graph been warned to satisfy themselves as to the depths 
to which the piles “will have to be driven” and in this 
paragraph were told that the borings showed approxi- 
mately the materials through which the piles are “sup- 
posed to be” driven. Why this contrast unless it was in 
order to show in this second way the doubt that was 
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felt and held out concerning the nature and the bearing 
value of the materials then unseen? 

The wisdom and the necessity of reporting as doubt- 
ful that which was doubtful and of placing upon the 
contractor the burden of making his own examination 
and of proceeding at his own risk in bidding and in per- 
forming the work are made even clearer by certain facts 
which we find from the evidence in this case. One of 
them is that although the wharf was to be nine hundred 
and sixty-two feet long by thirty feet wide in the part 
called the “approach” and fifty-two feet wide in the part 
called the wharf proper, or a total area of about thirty- 
six thousand square feet, nevertheless only five borings 
were shown by the boring sheet to have been made within 
the area to be occupied by the structure and these at 
distances from each other varying from one hundred and 
seventy-five feet to two hundred and twenty-five feet. 
Another one is that ocean bottoms along the shores of 
this island, as well as of the other islands of this group 
which are composed in whole or in part of coral, are as a 
rule extremely irregular with reference to the formations 
and the nature of the materials encountered not only at 
various depths but in various parts of limited areas. The 
evidence overwhelmingly shows the fact of these gross 
irregularities. Whether due to the fact that originally 
coral was formed only in ledges here and there or with 
holes or caverns here and there or whether holes or cav- 
erns or “pockets” as they have been called in the testi- 
mony were later formed by erosion or by decomposition 
of the coral through contact with fresh water or other- 
wise need not be considered. The fact remains that, with 
perhaps rare exceptions, former coral bottoms forced 
above the level of the ocean by volcanic action and those 
now two or three feet below high-water mark show these 


same irregularities, that is, hard coral in places varying 
51 
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in thickness from about a foot to many feet, immediately 
adjoining them abrupt drops from a foot or so to many 
feet, and these pockets or depressions either occupied 
by water only or by sand or disintegrated coral or possi- 
bly other soft materials. To judges born and reared on 
this island or resident here for many years these facts 
in reality require no proof. The evidence further abund- 
antly shows that in driving piles in coral bottoms under 
the ocean a very few feet of distance between piles 
will bring about very marked differences in the depths to 
which piles of the same size and nature would have to be 
driven in order to attain the same bearing capacity. It 
is even in evidence that in driving dolphins with the piles 
touching each other some piles have to be driven very 
much deeper than other piles touching them. 

It would have been the height of folly, therefore, for 
the government to have represented that because borings 
El to E5 showed certain materials therefore the remain- 
ing parts of the wharf with the three hundred and thirty 
piles or thereabouts required to be driven would all be 
found to contain the same materials, of the same thick- 
nesses and at the same depths. We think that no such 
representation was made in the specifications or contract 
and that the language used sufficiently shows an inten- 
tion to disclose that there was uncertainty as to the 
nature of the materials to be encountered and that the 
contractor must assume the risk of ascertaining the 
lengths to which piles would have to be driven and there- 
fore the lengths in which they would have to be cast. 
The boring sheet itself, it need hardly be stated, makes 
no representation whatever except as to the materials 
found in the places where the thirty-seven borings were 
actually made (over an area of about forty acres) and 
is silent as to what materials would be found in the 
places where the three hundred and thirty piles would 


LORD v. TERRITORY, 27 Haw. 792. 803 


Opinion of the Court. 


be driven. There is nothing in the words of the specifica- 
tions to enlarge the representations made on this blue 
print. 

The specifications require that certain of the concrete 
piles shall be sixteen inches by sixteen inches and that 
these piles shall have a minimum penetration into the 
bottom of the ocean of ten feet and a bearing capacity 
of thirty tons figured in accordance with the Engineering 
News formula and that certain other piles shall be 
eighteen by eighteen inches, with a minimum penetration 
of fifteen feet and a bearing capacity of forty tons; but 
the specifications contain not the slightest representa- 
tion as to the lengths of the piles or as to the depths to 
which they would have to be driven. These omissions 
likewise are significant and tend to support the construc- 
tion which we adopt to the effect that the nature of the 
materials to be encountered and the depths to which piles 
would go were matters involved in uncertainty and that 
the contractor must take upon himself the burdens and 
risks of these uncertainties. Nor is there anywhere in 
the specifications or in the boring sheet or elsewhere in 
the contract any representation whatever as to the bear- 
ing value of any of the materials shown on the boring 
sheet. Judging from a reading of the declaration and 
from the oft repeated arguments of counsel for the plain- 
tiff one would think that the bearing value of each and all 
of the materials named on the boring sheet were known 
matters about which there could be little or no doubt and 
that all that was necessary would be for the contractor 
to read a designation of a material and figure out from 
some formula its bearing capacity. The evidence clearly 
shows that this is not the case. The bearing value of 
thick ledges of hard rock at the one extreme, and of water 
at the other extreme, is susceptible of a considerable 
degree of certainty but although expert after expert was 
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specifically questioned by the court on the subject not 
one of them knew or had ever heard of any book or college 
or engineer that teaches the bearing value of “soft coral 
rock” or of “medium coral rock” or of “coral rock mixed 
with sand and shell” or of “loose finger coral, sand and 
shell” or of “finger coral, sand and shell” or of disin- 
tegrated coral. The proportions in which the loose 
finger coral, where it is represented on the boring sheet, 
was mixed with sand and shell are nowhere stated. The 
different bearing values to be obtained from a combina- 
tion of these materials would differ almost as greatly 
as the percentages in which they could be mixed. It 
seems clear from the evidence that pure beach sand of 
the variety frequently to be met with on our island 
beaches has a very high bearing value but that presup- 
poses, of course, that the sand is present in large quan- 
tities and is “retained,” that is, that it is so situated that 
the driving of the piles cannot readily push it in one 
direction or another. A reasonably large boulder even 
though composed of very hard rock can itself conceivably 
be pushed out of the way by the pile provided the 
neighboring substances are sufficiently soft and depend- 
ing also to some extent upon the shape of the boulder 
and the portion of it which was struck by the entering 
pile. So also a ledge or layer of coral even though it 
might be properly termed hard can conceivably be easily 
broken through by the pile provided the layer is sufficient- 
ly thin and is not supported by other hard materials im- 
mediately beneath it. The factors of doubt as to the 
nature of the materials encountered below the surface of 
the bottom of the ocean are so many and so varied, cer- 
tainly in the coral bottoms of these islands and perhaps 
also in other materials, that, as testified by Mr. Brown, 
an expert from California, it is impossible to know in 
advance what materials are to be encountered or what 
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their bearing values will be and the only way to deter- 
mine definitely these points is to drive test piles. Doubt- 
less some contractors occasionally prefer to guess and 
“take a chance” without incurring the expense of test 
piles or test borings. Plaintiff did this and lost. 

Some of the evidence adduced on behalf of the plaintiff 
would, taken by itself, tend to support a finding that in 
drawing out a test pile which had been driven at about the 
forty-seventh or forty-eighth bent, a quantity of lava mud 
was found adhering to the lower, tapering portion of the 
pile and also that in making certain probings with an 
ordinary galvanized iron pipe three-quarters of an inch 
in diameter the pipe on being drawn out was found tinged 
with lava mud. The great preponderance of the evidence, 
however, was, and we find, that lava mud was not en- 
countered anywhere in the location of the wharf and 
that such “mud” as was found was composed of disin- 
tegrated coral, originally of various forms, and dis- 
integrated shells. It is significant that the utmost that 
the petition charges in this respect is that the objection- 
able material encountered was “soft material without 
bearing value resembling muck or mud, a substance 
entirely different from that represented by said plans 
and specifications.” There is no allegation that the 
material was muck or mud or that it was lava mud and 
not coral mud. At the time when the plaintiff and his 
legal advisers were preparing the strongest possible 
statement of the facts upon which recovery was asked, 
they found it impossible, it is fair to infer, to directly 
charge that lava mud was encountered. 

There is no evidence whatever tending to show that 
lava mud was found in any of the exact places where 
the E borings were made. Even if lava mud had been 
encountered in portions of the wharf site, the result of 
this case would not be affected thereby in view of the 
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terms of the specifications and the contract as we con- 
strue them. 

It is contended on behalf of the plaintiff that in the 
expression used on the boring sheet “loose finger coral, 
sand and shell,” the representation is that the finger coral 
alone was loose and that the sand and shell were not. 
This argument appears to be based purely upon the pres- 
ence of a comma after the word coral. We think this 
contention cannot be supported. It may be noted in 
passing that in one instance (Boring Al) the same 
description, “loose finger coral sand and shell,” is used 
without a comma and evidently without any different 
meaning being intended. In any event, the mere presence 
of a comma ought not to be permitted any such weight. 
Strict grammarians probably would say that the comma 
was intended to take the place of the conjunction “and” 
which is omitted. However that may be, there is more 
in the boring sheet which throws light on the subject. In 
places the material found is described as “finger coral 
hard-packed with sand and shell.” In one place it is 
noted as being “finger coral sand and shell” and in sev- 
eral places the expression now under consideration is 
used. The fact that at times the expert described the 
material as being “hard-packed” would seem to show 
that he used the word “loose” advisedly in other places 
in referring to the combination of the same three mate- 
rials and that he intended to show that in the one class 
of instances he found these materials “loose” or without 
bearing value and in other classes of instances found 
them hard-packed and with considerably more bearing 
value. The fact that these materials were in some in- 
stances described as being loose and not hard-packed 
should have cautioned the contractor against allotting 
to them any great bearing value. So also the materials 
described as medium coral and soft coral were by their 
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nomenclature left open to doubt as to their respective 
bearing values. There are different degrees of softness 
of coral. That material is found in different degrees of 
disintegration whether hidden in the ocean bottom or 
exposed on the surface of the earth. 

The argument that the time elapsing between the 
publication of the call for tenders and the opening of 
the bids was insufficient to permit of a thorough exam- 
ination of the ocean bottom cannot be sustained in view 
of the plaintiff’s own testimony that if he had devoted 
himself solely to that examination during that period, 
the time would have sufficed. Moreover, it requires no 
evidence to hold that it was always possible for intend- 
ing bidders to ask for an extension of the time or, failing 
to receive it, to refuse to bid. 

A. H. Hobart who made the thirty-seven borings for 
the Territory was himself a witness and was cross- 
examined. We are satisfied that he is a man of high 
integrity and well equipped by training and experience 
to make borings in ocean bottoms and elsewhere for the 
purpose of ascertaining the nature of the materials 
encountered. In the closing argument counsel for the 
plaintiff referred to him as “one of the greatest experts, 
in the making of wash borings, in the United States and 
perhaps in the whole world.” The evidence is undis- 
puted and we find that he made all of the thirty-seven 
borings with all of the care and skill that such an under- 
taking is susceptible of, that he truthfully reported to the 
board of harbor commissioners the materials which he 
found in each boring as he interpreted them, that he 
was possessed of a high degree of ability in the interpre- 
tation of the materials as they came up through the 
pipes (these were all “wash” borings) and that all of 
his readings and reports of the materials found are 
correctly noted and represented on the boring sheet 
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(Plaintiff’s Exhibit 2). He did not find any materials 
which are not reported on the sheet and the sheet does 
not report any materials which he did not find. 

In other words, this is a case where there was no 
misrepresentation whatever by the government of the 
materials encountered or to be encountered and no in- 
complete, deceptive or misleading representations. The 
representations which were made were all true in fact. 
The board of harbor commissioners did not withhold 
from bidders any information which it had. It had no 
knowledge other than that shown on the boring sheets 
and by certain samples of the materials found in the 
borings; and these samples were held freely available 
for the examination of intending bidders. 

We find nothing in the cases cited by the plaintiff, 
from the Supreme Court of the United States, to prevent 
the adoption of the construction which we do adopt. In 
United States v. Utah Stage Co., 199 U. S. 414, the 
government made a definite representation that there 
were two postal stations to be served whereas in truth 
and in fact there were four. The court held that nothing 
was left in doubt by the representation. It was grossly 
misleading to the contractor. In Hollerbach v. United 
States, 233 U. S. 165, there was a positive representation 
that a certain dam “is now backed for about fifty feet” 
with certain materials there named whereas in truth 
and in fact the dam was backed in part at least by 
certain materials radically different from those men- 
tioned. In Christie v. United States, 237 U. N. 234, the 
agent who made the borings in one place encountered 
with his drill sunken logs, moved the drill and made 
the boring at another place and then reported the mate- 
rials found in the second boring as though they had been 
found in the place originally selected for the boring and 
made no mention of the sunken log or of the chips thereof 
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which had come to the surface. Although the court 
believed that it was merely an instance of mistaken 
judgment on the borer’s part as to what was essential 
to be reported, it nevertheless held that “there was a 
deceptive representation of the material and it misled.” 
In United States v. Spearin, 248 U. S. 132, the contract 
was for the construction of a dry-dock. It included 
specifically the relocation of a pre-existing city sewer six 
feet in diameter, in accordance with certain plans and 
specifications, which relocated 6-ft. sewer was intended 
to empty into a pre-existing 7-ft. sewer, as a protection 
against flooding the dry-dock site during the construction 
of the latter. The specifications did not disclose the 
existence of a certain dam which partially obstructed 
the 7-ft. sewer. The government officers who let the con- 
tract knew that these sewers had overflowed in the past, 
from time to time, but did not inform the contractor of 
this fact. After relocation and completion of the 6-ft. 
sewer storm waters, meeting the undisclosed dam, over- 
flowed into the dock site and impeded its construction. 
This was held by the court to be a withholding of a 
material fact, a misrepresentation which misled. In 
United States v. Atlantic Dredging Co., 253 U. S. 1, 
there was “omission from the map exhibited to bidders 
of” certain of “the actual borings made and their dis- 
closures” (p. 10); “the maps did not show the results 
of all the test borings which had been made;” other 
borings “had been made, the results of which did not 
appear upon the maps, and the results of which would 
have disclosed the fact that material had been encoun- 
tered in this area of a far more difficult character than 
that shown to have been found in the ten borings which 
had been recorded, and would have disclosed the pres- 
ence of the kind of material which was actually en- 
countered later, when the work was being done under the 
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contract.” (p. 8) The court held that there “was in 
fact a deception” (p. 12) and that the contractor “had 
not been informed of the fact that impenetrable material 
had been reached by the probe.” (p. 4) In United States 
v. Smith, 256 U. S. 11, the contract was to excavate a 
ship channel at eighteen cents per cubic yard of excava- 
tion, scow measure, and the material to be removed was 
specified to consist of “clay, sand, gravel and boulders, 
all in unknown proportions,” but a natural bed of lime- 
stone rock was found within the boundaries of the 
excavation required by the contract. It was held that 
limestone bed rock “was not the material specified in the 
contract” and that the contractor was not obligated to 
excavate it under the contract. There was no provision 
in the contract in any wise similar to those in the con- 
tract now under consideration by way of cautioning the 
bidders to examine the site before bidding and to form 
their own conclusions as to the depths to which the piles 
would have to be driven. 

In MacArthur v. United States, 258 U. S. 6, and 
Elkan v. Sebastian Bridge District, 291 Fed. 532, the 
foregoing cases from the United States Supreme Court 
are distinguished much as we here distinguish them. 

The contention of the plaintiff that the materials 
encountered were such as to require that the concrete 
piles otherwise specified in the contract be of such a 
length that they could not be successfully cast or put in 
place is not sustained by the evidence. The plaintiff 
cast all of the three hundred and thirty piles which he 
thought would be required in the work before driving any 
of them. As thus precast they ranged in length from a 
little over twenty feet to about fifty-seven feet. His 
method of calculation of the lengths required was to take 
the depth of water plus the minimum penetration pre- 
scribed by the contract plus the height required above 
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the surface of the water plus two feet extra by way of 
good measure and then to cast the piles in the total 
number of feet thus arrived at. In other words, the 
only allowance that he made for inexactness in his esti- 
mate of the bearing power of the materials to be 
encountered in the prescribed depths of penetration was 
two feet. As finally driven the combination piles, mean- 
ing either a wooden pile underneath with a concrete 
socket and a concrete pile above or a concrete pile below 
ana a concrete socket pile above, varied in length from 
about sixty-seven feet to one hundred and six feet but 
there is no evidence from which we can find that plain 
concrete piles, that is, without sockets, would not have 
attained the required carrying capacity at considerably 
shorter lengths and there is evidence that concrete piles 
as long as one hundred and six feet have been and can be 
satisfactorily cast, handled and driven. Doubtless it is 
somewhat more difficult and more costly to handle piles 
of greater length than it is to handle those which the 
plaintiff had precast but this cannot alter the terms of 
the contract or affect the principles involved. 

Judgment will be entered for the defendant. 

S. C. Huber and U. H. Wild (Smith & Wild and 
Huber & Kemp on the brief) for plaintiff. 

H. R. Hewitt, First Deputy Attorney General (also 
on the briefs), for the Territory. 
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WONG KWAI TONG AND LAU SING, COPARTNERS 
DOING BUSINESS AS SANG LIN KEE, v. FONG 
KOON CHAN. 


No. 1539. 


RESERVED QUESTION FROM CIRCUIT JUDGE First CIRCUIT. 
Hon. R. J. O'BRIEN, JUDGE. 


Arauep May 13, 1924. DecipeD May 22, 1924. 


Peters, C. J., PERRY AND Linpsay, JJ. 


LANDLORD AND TeNant—equity—relief against forfeiture. 
In the absence of fraud, accident, mistake or surprise, equity 
will not relieve against the forfeiture of a lease for breach of 
covenant to repair buildings. 


OPINION OF THE COURT BY LINDSAY, J. 


Petitioners filed their bill for relief against the forfeiture 
of a lease, from which it appears that on January 2, 
1911, the respondent demised to petitioners certain par- 
cels of land in Honolulu for a term of fifteen years at 
an annual rental of $300, the lessees covenanting (among 
other things) to “keep all buildings and improvements 
which are now or shall hereafter be erected and built on 
the lands and premises hereby demised and during the term 
of this lease in good repair and condition;’”’ that the 
lessees would erect a building or buildings upon the 
demised premises at a cost of between $2500 and $3000; 
and, at the end of the term, deliver up to the lessor the 
demised premises with all buildings and improvements 
thereon in such repair as aforesaid and in good tenant- 
able order and condition. 

After the execution of the lease the lessees expended 
$6500 in the repair of existing buildings on the premises 
and in the construction of nine new cottages. All of the 
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buildings are underlet by the lessees, and the lessees do 
not reside on the premises. The lessees have annually 
and from time to time examined the buildings and made 
all the repairs necessary to place them in good condition 
and repair, expending for that purpose more than $2100. 
The lessees have also paid out more than $4400 for taxes, 
insurance and water and sewer rates. 

Since the date upon which repairs were made in the 
year 1923, “one of the buildings thereon, which was sublet 
to a sub-lessee under a covenant and promise by the said 
sub-lessee that he keep the same in good condition and 
repair, came into a state of disrepair and petitioners 
frequently requested the said sub-lessee during the past 
months to repair the said structure and fences surround- 
ing the same, which the said sub-lessee agreed and prom- 
ised to do and petitioners relying upon the promises of 
the said sub-lessee assumed that he would soon attend 
thereto, and hence did not themselves repair the same.” 
While such condition of disrepair continued, and before 
any attempt to make repairs was made by the lessees, 
the lessor, without previous warning or demand upon the 
lessees, served notice upon the lessees that the lease had 
been forfeited because of breach of the covenant to repair. 
The lessor then filed an action for summary possession 
before the district magistrate. While said action was 
pending the lessees “in every regard thoroughly repaired 
the said structure aforesaid, as well as all other build- 
ings upon the premises which may have required any 
repairs and the said buildings upon the premises are 
now ‘in good repair and condition.’ ” 

The bill concludes with a prayer for relief against the 
enforcement of the proposed forfeiture. The respondent 
demurred on the grounds (1) that the petition does not 
set forth such a cause ag entitles petitioners to the relief 
prayed for or any relief in equity; (2) that the covenant 


814 SUPREME COURT OF HAWAII. 


Opinion of the Court. 


to repair referred to is a covenant, forfeiture for the 
breach whereof will not be relieved against in equity; 
and (3) that petitioners have a plain, speedy and ade- 
quate remedy at law. The circuit judge has reserved for 
our consideration but one question, namely: “Should the 
demurrer to the petition be sustained?” 

It being admitted in the petition that a breach of the 
covenant to repair has occurred, the sole question is 
whether the facts pleaded present a case upon which a 
court of equity is authorized, according to the settled 
principles of its jurisprudence, to interpose. 

This court has, in Henrique v. Paris, 10 Haw. 408, 
stated what we conceive to be the general rule as to when 
and under what set of circumstances courts of equity will 
relieve against forfeitures of leases, the court per Frear, 
J., at page 411 saying, “Courts of equity regard the per- 
formance of covenants in leases as the real object desired, 
and the right of entry as mere security for such perform- 
ance, and so they do not always hold parties strictly to 
their legal rights, but often relieve against a forfeiture, 
especially if full and exact compensation can be made 
to the injured party. Accordingly, in case of a breach 
of a covenant to pay rent, relief is generally granted 
against a forfeiture, because payment of the rent with 
interest thereon is deemed full and exact compensation. 
But in the case of other covenants, as to repair, insure, 
clear off lantana, &c., relief will not generally, except in 
cases of fraud, mistake, accident or surprise, be granted, 
because the exact compensation cannot be ascertained. 
And even in cases where exact compensation can be made, 
relief will not be granted if the breach is due to gross 
negligence or is persistent and wilful on the part of the 
lessee. See Garrett v. Macfarlane, 6 Haw. 435; 1 Pom. 
Eq. Jur., Secs. 452-454; Taylor, Ld. & Ten., Sec. 496.” 

And in Ching Tam Shee v. Hall, 19 Haw. 190, this 
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court, citing with approval Henrique v. Paris, refused, 
in the absence of fraud, accident, mistake or surprise, to 
grant relief against forfeiture of a lease for breach of a 
covenant to repair. 

The facts pleaded in the instant case show no elements 
of fraud, mistake, accident or surprise upon which a 
court of equity would be warranted to grant the relief 
prayed for. According to the petition, the lessees for 
some months prior to the attempted forfeiture had, in 
plain violation of their covenant, permitted a portion of 
the demised premises to remain in a state of disrepair, 
and their conduct in this respect must therefore be 
assumed to have been wilful. The fact, if it be a fact, 
that, since the lessor declared a forfeiture, the lessees 
have repaired the buildings on the demised premises, does 
not in our opinion warrant the court’s decreeing relief 
against forfeiture, for the court cannot say as a matter 
of law that the repairs alleged to have been made con- 
stitute or are equivalent to exact compensation to the 
lessor for the loss suffered by him by reason of the breach 
of covenant complained of. It is doubtful whether the 
petitioner may be able, by amended petition, to set up 
facts upon which a court of equity would be authorized 
to relieve against forfeiture but under the facts herein 
no such case is presented, and in our opinion the de- 
murrer should be sustained with leave to amend. 

We therefore answer the question reserved in the 
affirmative. 

F. Schnack (also on the brief) for petitioners. 

Marguerite K. Ashford (Thompson, Cathcart & Beebe 
with her on the briefs) for respondent. 
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KAI MOI FAT ON v. FAT ON. 
No. 1535. 


Error To CIRCUIT JUDGE SECOND CIRCUIT. 
Hon. D. H. CASE, JUDGE. 


SUBMITTED May 14, 1924. Decipen May 26, 1924. 


Peters, C. J., PERRY AND LINDSAY, JJ. 


Per Curiam. In this case the circuit judge granted 
libellant a decree of divorce on the grounds of extreme 
cruelty and non-support, awarded to libellant the care, 
custody and control of the children named jn the libel, 
and required libellee to pay monthly to libellant $50 for 
the support of herself and children. 

Several assignments of error were specified by the 
plaintiff in error but the only error relied on in his brief 
is that there was not sufficient evidence of extreme cruelty 
on the part of plaintiff in error towards defendant in 
error to entitle her to a decree of divorce on that ground. 
On this phase of the case we are not required to express 
an opinion for the decree appears to have been granted, 
not upon the ground of extreme cruelty alone, but upon 
the additional ground of non-support. Inasmuch as no 
error is urged against the decree on the latter ground it 
must be assumed that no error in that respect was com- 
mitted by the circuit judge and the decree is therefore 
sustained. 
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LAUPAHOEHOE SUGAR COMPANY v. SOLOMON 
K. LALAKEA, ET AL. 


No. 1523. 


APPEAL FROM CIRCUIT JUDGE FOURTH CIRCUIT. 
Hon. J. W. THOMPSON, JUDGE. 


SUBMITTED May 19, 1924. Decwep May 27, 1924. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


SPECIFIC PERFORMANCE—renewal of lease—forfeiture of right. 


The right of a lessee, secured by written contract, to a renewal 
of a lease is not forfeited or waived by the inclusion in a privi- 
leged communication, forwarded by the lessee in the course of 
compromise negotiations, of a suggestion that under certain 
stated circumstances a provision not a part of the original lease 
should be included in the new lease. 


Same—jurisdiction in equity—disputed titles—prior judgments at law. 


In a suit for specific performance of a contract to renew a 
lease a court of equity has jurisdiction to find and declare the 
state of the title of the lessors in accordance with prior judg- 
ments at law between the same parties, even though the judg- 
ments were not rendered until after the hearing in the equity 
suit. 


OPINION OF THE COURT BY PERRY, J. 


This is a suit in equity for the specific performance 
of a contract to renew a lease. On November 10, 1911, 
one T. K. Lalakea executed a lease to the Laupahoehoe 
Sugar Company, an Hawaiian corporation, the petitioner 
herein, of certain lands for the period of five years ending 
November 5, 1919, for a consideration of $8000 as rent for 
the full period of the lease. By that lease the lessor cove- 
nanted, inter alia, that “the said lessee in consideration 
aforesaid shall have the right, at its option at any time 
before the expiration of the said term hereby created, to 


have a renewal of this lease upon the same terms as 
52 
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herein contained, saving and excepting the rent and con- 
sideration therein expressed, which for the new lease shall 
be at the rate of five dollars per acre per annum for each 
and every acre in the said leased premises, said rent being 
payable semiannually in advance.” Subsequently and 
prior to the expiration of the term of the original lease, 
T. K. Lalakea died intestate. In this bill fourteen persons 
and two corporations are named as parties respondent, 
evidently upon the theory that each of them claimed or 
might claim an interest in the demised land. The First 
Bank of Hilo, Limited, one of the corporations just re- 
ferred to, filed an answer disclaiming any interest what- 
ever in the real estate involved. Solomon K. Lalakea, 
Hannah Makainai and Mohiehie Hewahewa, respondents, 
filed separate answers each claiming certain interests in 
the demised lands. None of the remaining respondents 
filed any answer or claim or made any appearance what- 
soever. The trial court decreed that “the respondents, 
Solomon K. Lalakea as to an undivided seven-eighths 
interest and Hannah Makainai as to an undivided one- 
eighth interest, enter into with and execute to said peti- 
tioner, a renewal of the lease” of all of the same lands 
with an exception not now material and upon the modified 
rental specified in the covenant. From this decree the 
case comes to this court upon the appeal of Solomon K. 
Lalakea. Neither the Laupahoehoe Sugar Company nor 
Hannah Makainai nor Mohiehie Hewahewa nor any other 
respondent appeals. The only grounds advanced by the 
appellant in his brief for a reversal of the decree requir- 
ing of him a renewal of the lease are, (1) “because the 
petitioner forfeited, as against Solomon K. Lalakea, its 
right to have a renewal, by embodying in its demand 
therefor, which accompanied the proposed form of lease, 
an important condition not contained in and foreign to 
the original lease” and (2) “because the title to the land 
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involved was in dispute at the time the suit was brought, 
and at the time of the hearing, and no decree of specific 
performance could be entered unless the court should 
also determine the question of title, a determination 
which is not in the jurisdiction of a court of equity.” 

On November 3, 1919, before the expiration of the 
term created by the original lease, the lessee notified 
Solomon K. Lalakea, Hannah Makainai, Mohiehie Hewa- 
hewa and several other persons that it “does hereby give 
notice of its intention to exercise, and does exercise the 
right to have a renewal of the said lease” (meaning the 
original lease above referred to) “upon the same terms as 
therein contained, saving and excepting the rent and con- 
sideration therein expressed, which for the new lease shall 
be at the rate of five dollars per acre per annum for each 
and every acre in the said leased premises, said rent being 
payable semiannually in advance; and the said Laupa- 
hoehoe Sugar Company is ready and willing to pay the 
said rent to the person or persons entitled thereto upon 
demand.” In answer to this notification Solomon K. 
Lalakea wrote to the Laupahoehoe Sugar Company en- 
closing a form of lease which he was willing to execute 
and which was evidently drawn upon the theory that he 
would be the sole lessor. The sugar company thereupon 
under date of November 28, 1919, wrote to Solomon K. 
Lalakea in care of his attorney a letter of which the 
following is a copy: 

“We acknowledge receipt of your letter of the 18th 
inst. enclosing a form of lease from Mr. Solomon K. 
Lalakea to Laupahoehoe Sugar Company, with reference 
to Royal Patent No. 1033, 2729, 2220, and 2393, for the 
term of five years. 

“In reply to your request that we notify you whether 
the form and contents of the lease conform to our under- 
standing of the lease to which we claim Laupahoehoe 
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Sugar Company is entitled, we beg to say that we have 
prepared another form and followed more closely the form 
of the original lease, and enclose a copy for your infor- 
mation. 

“You as attorney for Solomon K. Lalakea are no 
doubt aware of the controversy as to the title of some of 
the land above mentioned, and in view of the dispute 
which exists you would not expect a third party to 
acknowledge at present that your client, Mr. Solomon K. 
Lalakea, is the owner of the land. Under these circum- 
stances, as the form of lease contains only a limited cove- 
nant for quiet possession, inasmuch as the lessor only 
covenants for the acts of himself and persons claiming by, 
through or under him, we think that before Laupahoehoe 
Sugar Company accepts the lease from Mr. Solomon K. 
Lalakea alone, he must indemnify us against having to 
pay the rent to other parties. 

“This letter, of course, is written without prejudice 
to the rights and claims of Laupahoehoe Sugar Com- 
pany.” 

The “important condition” referred to in the first point 
of the appellant’s brief and which is claimed to operate 
as a forfeiture of the lessee’s right to a renewal of the 
lease is to be found in the statement of the letter just 
quoted that “we think that before Laupahoehoe Sugar 
Company accepts the lease from Mr. Solomon K. Lalakea 
alone, he must indemnify us against having to pay the 
rent to other parties.” The requirement of the original 
lease was that the right to a renewal should be exercised 
by the lessee at any time before the expiration of the 
term of the original lease. This the lessee did prior to the 
expiration of the original lease, to wit, on November 3, 
1919. Its letter of that date to Solomon K. Lalakea and 
the other claimants, notifying them of its exercise of the 
right of renewal, was explicit and unqualified and was a 
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sufficient compliance with all that was required of the 
lessee by way of a notification of its desire for a re- 
newal. The letter of November 28, 1919, above quoted 
shows upon its face that it was intended to be by way of 
an effort to secure an amicable settlement of the matter 
between the parties and privileged; and the undisputed 
testimony adduced on behalf of the petitioner was that 
it was forwarded in the course of negotiations by way 
of amicable settlement. The proposal of Solomon K. 
Lalakea in his letter was in substance that he be 
accepted as the sole lessor and that his title to the whole 
of the land be recognized. The fact that in answer to this 
proposal the lessee said, in an attempted compromise, 
that it thought that such a lease should be accompanied 
by sufficient assurances that the rent would not have 
to be twice paid would not operate as a forfeiture or 
waiver of the lessee’s right to a renewal. Upon the un- 
disputed evidence there is no doubt that the lessee is 
entitled to a renewal. 

It is true that at the time this suit was instituted 
and for some time thereafter there was a dispute as to 
the title to the lands involved in the original lease and in 
the proposed renewal. An action of ejectment was pend- 
ing which had been brought by Hannah Makainai against 
Solomon K. Lalakea and so also an action to quiet title 
had been brought by Lilly Hewahewa against Solomon K. 
Lalakea and was pending. Prior, however, to the rendi- 
tion of a decision and the entry of a decree in this suit 
both actions at law were determined not only in the trial 
courts but upon appeal in this court. The results of 
those actions were that in the first case Hannah Makainai 
was held to be entitled to an undivided one-eighth inter- 
est in certain lands and in the second case the determina- 
tion was wholly in favor of Solomon K. Lalakea. It 
is not claimed that these determinations were not fully 
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recognized by the court below in the decree now appealed 
from. In so far as there was a dispute between Hannah 
Makainai and Solomon Lalakea on the one hand and 
between Lilly Hewahewa and Lalakea on the other 
hand, the final decision in this suit in equity was deferred 
until after judgments had been rendered in the actions 
at law and those judgments were observed and recognized 
in the decree in this suit. It does not appear that there 
was during the pendency of this suit any real dispute 
between any others of the parties to this suit. As above 
stated, no other answers or claims were filed and no other 
appearances were made at the trial. No appeal is before 
us save that of Solomon K. Lalakea. Under these cir- 
cumstances it cannot be held that the decree of specific 
performance was rendered without jurisdiction. A suit 
for specific performance of a contract to execute a 
renewal of a lease is clearly a matter of equitable cog- 
nizance. In so far as the disputes between Lilly 
Hewahewa, Hannah Makainai and Solomon K. Lalakea 
are concerned, they were settled in appropriate actions at 
law and the court of equity has simply recognized and 
enforced those adjudications. While Mohiehie Hewahewa 
filed an answer, she presented no evidence in support of 
any claim that there was a dispute as to the title, did 
not object to the exercise of jurisdiction by the court (see 
Kuala v. Kuapahi, 15 Haw. 300), made no appearance at 
the trial and has not appealed from the decree; The 
First Bank of Hilo, Limited, has disclaimed all interest 
in the land; and none of the other respondents have made 
any claim or appearance. The petitioner likewise appears 
to be satisfied with the decree of the trial court for it has 
not appealed. Solomon K. Lalakea is not aggrieved by 
any supposed failure of the court below to find outstand- 
ing titles in the other respondents. 

The objections presented before us to the decree 
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appealed from are not sustained. The decree is affirmed. 
H. Edmondson for petitioner. 
W. H. Smith and C. S. Carlsmith for respondent Solo- 
mon K. Lalakea. 


KUI YIN FONG v. WILLIAM S. FONG. 
No. 1536. 


ERROR TO CIRCUIT JUDGE SECOND CIRCUIT. 
Hon. D. H. Case, JUDGE. 


SUBMITTED May 14, 1924. Decipep June 2, 1924. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


Dıvorce—nonsupport—evidence of. 


On a libel for divorce on the ground of nonsupport, it appearing 
that libellee was financially unable to afford a separate home, the 
mere fact that libellee insisted that libellant share with him the 
home of his parents does not justify libellant’s leaving her hus- 
band and entitle her to a divorce on the ground of the husband’s 
failure to support her while absent from the home, in the absence 
of evidence showing that the conditions in that home were such 
as to justify her refusal to remain there. 


OPINION OF THE COURT BY LINDSAY, J. 


Libellant brought an action for divorce on the ground 
of nonsupport. At the hearing it appeared that the par- 
ties were married on April 2, 1923, and went to live at 
the home of the parents of libellee. On July 28 of the 
same year libellant left her husband and went to live with 
friends with whom she remained up to the time of the 
hearing. Since libellant left her husband he has not con- 
tributed towards her support, which fact, according to 
libellant, entitles her to a divorce. In other words, the 
theory is that she was justified in leaving her husband— 
hence the husband was bound to support her, even though 
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she was absent from his home, and his failure in this 
respect constitutes a legal ground for divorce. 

It is impossible from the state of the evidence to say 
why libellant left her husband, the only testimony as to 
this being that of the libellant herself who testified that 
“he drive me out from his home.” Libellant also testified, 
in a vague manner, as to a misunderstanding she had with 
libellee and his people concerning some money which they 
had apparently accused her of taking. Cross-examination 
of libellant also elicited the further statement that, on the 
day she left him, her husband told her she should go to 
work, and that he had complained that the baby was a 
great eater. Libellant admitted that libellee had, through 
the offices of a Mr. Fernandez, endeavored to have her 
return to libellant but that she had refused to do so. 

The foregoing being substantially all of the evidence 
adduced on behalf of libellant, the circuit judge intimated 
that it was insufficient to support a decree of divorce, 
whereupon counsel for libellant requested that the court 
should not then deny the divorce, but that the matter 
should be allowed to stand over for one month. In this 
request counsel for libellee joined, stating that, in his 
opinion, this was a case in which a reconciliation of the 
parties might possibly be effected, and promising to lend 
his aid toward that laudable purpose. A continuance 
for one month was thereupon granted. 

The attempted reconciliation having failed of accom- 
plishment, the case was called up a month later. At this 
second hearing no further material evidence was given 
as to why libellant had left her husband. From the evi- 
dence it is apparent that practically the only cause of 
complaint that libellant had against her husband was 
that he had not furnished her with a home of her. own 
but had compelled her to live with him at the home of 
his parents. 
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Upon the second hearing the circuit judge granted 
libellant a divorce, awarded her the custody of her child, 
and ordered libellee to pay her $20 per month for the 
support of herself and child; from which decree libellee 
has come here on writ of error, one of the assignments of 
error being that there was not a scintilla of evidence in 
the case justifying the court in granting a decree of 
divorce to libellant. 

From a careful examination of the record we are con- 
vinced that the evidence before the court was not sufficient 
to sustain a decree for the libellant. While the taking 
of a wife to the home of his parents is perhaps not an 
ideal method of supplying her with a home, it cannot 
be said, as a matter of law, that that fact alone justified 
the wife in deserting her husband. The evidence in this 
case shows that libellee is but an ordinary laborer earn- 
ing about $50 per month, and with such a scanty income 
it may well be that the home he furnished to libellant 
was all that he could afford. Libellant, when she mar- 
ried libellee, was doubtless aware of his condition in life 
and she married him “for better or for worse.” She can- 
not now be decreed a divorce on the sole ground that her 
husband insists that she share with him the only home 
he has, at least in the absence of evidence showing that 
the conditions in that home are such as to justify her 
refusal to remain there. No such showing was made in 
this case. 

The decree of the circuit judge is reversed and the 
cause is remanded to the trial court with instructions to 
dismiss the libel. 

E. Murphy for plaintiff in error. 

E. Vincent for defendant in error. 
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IN THE MATTER OF THE TAXES OF ALFRED W. 
CARTER, TRUSTEE. 


No. 1517. 


APPEAL FROM TAX APPEAL Court THD Crrcurt. 


SUBMITTED May 16, 1924. DecipeD June 9, 1924. 


Peters, C. J., PERRY AND LINDSAY, JJ. 


Tax APPEAL—burden on appellant. 
A valuation made by the tax appeal court is sustained, the 
evidence not showing that it was erroneous. 


OPINION OF THE COURT BY PETERS, C. J. 


The taxpayer made a return as of January 1, 1928, 
of the property popularly known as the “Parker” ranch, 
the legal title to which was vested in him on that day as 
trustee, at a valuation of $2,136,437.24. The assessor 
assessed it at $2,550,000. The tax appeal court of the 
third taxation division upon appeal by the taxpayer sus- 
tained the return. The assessor appealed to this court. 

No question was raised before the tax appeal court as 
to the items of property subject to assessment nor of the 
principles of law applicable thereto in determining their 
value for taxation purposes. The only question in differ- 
ence was that of value. Some evidence was adduced of 
the net profits, gross receipts and actual running ex- 
penses of the taxpayer as an “enterprise for profit” for a 
period of years immediately prior to January 1, 1923, but 
if relevant, which we find it unnecessary to decide, this 
evidence did not tend to prove that the value of the prop- 
erty of the taxpayer as combined and forming an enter- 
prise for profit was in excess of the aggregate of the cash 
value of the several items thereof, and hence need not be 
considered. Consequently the only question before this 
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court is the aggregate of the cash value of the items 
included in the assessment, separately assessed. 

While it is true that the scope of review by this court 
of decisions of tax appeal courts is similar in extent to 
that exercised over appeals from decrees in equity and we 
are at liberty to review the evidence and form such con- 
clusions therefrom as to us seem proper, this court has 
uniformly held that the presumption is that the decision 
of the tax appeal court appealed from is correct (Hawi M. 
¢& P. Co. v. Forrest, 21 Haw. 389, 391; Re Assessment of 
Taxes Catholic Mission, 22 Haw. 764; Re Taxes Union 
Mill Co., 24 Haw. 345, 348); that such decisions, while 
not entitled to the weight of the verdict of a jury or the 
decision of a judge jury-waived in a law case, should not 
be “lightly overturned” (Re Taxes Union Mili Co.), nor 
disturbed for “light reasons” (Re Tares Onomea Sugar 
Co., 25 Haw. 278, 293), nor unless “good reasons appear 
therefor.” (Re Assessment of Taxes Hawaiian Sugar Co., 
16 Haw. 236, 238.) 

In the instant case, outside of the accountant who pre- 
sented evidence of the financial history of the taxpayer 
heretofore adverted to, the only witnesses before the tax 
appeal court were the assessor on the one hand and the 
taxpayer on the other, each giving his opinion of the cash 
value of these items of the property, the cash value of 
which was in dispute. In other words, the return and the 
assessment had only for their support the personal opin- 
ions of their respective authors, each of which was pro- 
portionate to and limited by the qualifications of the per- 
son giving expression thereto. The tax appeal court 
adopted the opinion of the taxpayer and in this we see 
no ground for reversal or modification of its decision. 
The tax assessor was confessedly unfamiliar with the 
business of stock-raising in which the taxpayer is engaged 
and to which the several items of property involved are 
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devoted. He was also unfamiliar with the carrying 
capacity of the lands, the cash value of which was in 
dispute. As to some of the lands, the area of which was 
considerable, such knowledge as he possessed was gained 
by a mere casual observation while passing over roads 
adjoining or crossing the same. His knowledge of the 
value of the horses and cattle was negligible. On the 
other hand, the taxpayer showed himself by years of 
experience to be thoroughly familiar with the stock-raising 
business and the value of the land, horses and cattle com- 
posing the ranch, and while his books in some instances 
showed that certain properties were carried thereon at a 
higher value than as returned the causes therefor were 
satisfactorily explained. No doubt the tax assessor in 
raising the assessment was actuated by the best of motives 
and by facts leading him to believe that the property was 
undervalued by the taxpayer. But the tax appeal court, 
similarly as this court, must base its conclusions upon the 
evidence adduced and not upon what might have been 
adduced. In offering himself as the sole witness in sup- 
port of the assessment the assessor rested the case for the 
Territory on his personal uncorroborated opinion. What 
weight or credit was to be accorded his opinion was a 
matter peculiarly within the province of the tax appeal 
court to determine. It was the judge of the facts. If it 
was satisfied from all the evidence that the qualifications 
of the assessor to express an opinion were such that the 
opinion was entitled to little or no weight, and the assess- 
ment in the absence of any other satisfactory evidence had 
nothing to sustain it, that was something of which neither 
the assessor nor the Territory has cause for complaint. If 
the assessor has reasonable cause to believe that the prop- 
erty of the taxpayer is undervalued it should not be a 
matter of any great difficulty to bring before the tax 
appeal court sufficient, competent and material evidence 
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of a substantial and convincing character to establish such 
undervaluation. 

The burden rests upon the appellant to show that the 
decision of the tax appeal court is erroneous. (0O. R. & 
L. Co. v. Assessor, 17 Haw. 163, 167; Tax Assessor V. 
Wilder, 17 Haw, 425; Lihue Plant. Co. v. Farley, 13 Haw. 
283, 284; Re Assessment of Taxes B. P. Bishop Est., 13 
Haw. 671, 673; Re Taxes Castle, 24 Haw. 598.) This the 
appellant has absolutely failed to do. He nowhere shows 
wherein the decision is erroneous or based on a wrong 
theory or upon insufficient or defective data. Under the 
circumstances the decision appealed from must be 
affirmed. (Tas Assessor v. Wailuku Sugar Co., 18 Haw. 
422; Hind v. Willfong, 13 Haw. 125; Assessor v. Rapid 
Transit Co., 15 Haw. 3; Tax Assessor v. Wilder, supra; 
O. R. & L. Co. v. Assessor, supra.) 

It is so ordered. 

H. R. Hewitt, First Deputy Attorney General, for the 
tax assessor. 

C. S. Carlsmith for the taxpayer. 
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RESERVED QUESTIONS FROM CIRCUIT JUDGE First CIRCUIT. 
Hon. F. ANDRADE, JUDGE. 


ArcueD May 21, 1924. Decrwep June 10, 1924. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


ASSOCIATIONS—actions—who may sue. 
In the absence of an enabling statute an unincorporated asso- 
ciation cannot sue or be sued in its common or associate name. 


SaAME—same—amendment. 
The designation of an unincorporated association as petitioner 
is a procedural defect and not one of substance and the court 
upon proper application therefor should permit an amendment. 


OPINION OF THE COURT BY PETERS, C. J. 


This is a suit in equity brought by the Kalihi Japanese 
Language School and the Palama Japanese Language 
School to restrain the attorney general and superintend- 
ent of public instruction from enforcing the provisions 
of Act 36, S. L. 1920, upon the grounds that the same, and 
each section thereof, is invalid and unconstitutional as 
contrary to the provisions of Articles V and XIV of the 
Amendments of the Constitution of the United States and 
Article 1 of the Treaty of Commerce and Navigation 
entered into between the United States and Japan, pro- 
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claimed April 5, 1911, and arbitrary, confiscatory, unrea- 
sonable and oppressive. The cause was reserved to this 
court upon the amended bill and demurrer thereto and 
the following questions propounded for its opinion: 

“1, Can either of the above named petitioner schools 
bring or maintain said bill, either alone or in conjunction 
with the other, in its name or by the individual purport- 
ing or alleged to be authorized, empowered and directed 
by it to institute and carry on these proceedings in its 
name or on its behalf? 

“2, Should said demurrer be sustained upon the first 
ground therein set forth? 

“3. If the court concludes that the petitioner schools 
cannot bring or maintain said bill as brought or that said 
demurrer should be sustained upon the first ground there- 
in set forth, should said bill be dismissed?” 

The first ground of the demurrer is as follows: 

“That, by reason of their nature as not being corpora- 
tions or individuals or otherwise qualified, neither of said 
petitioner schools can properly bring or maintain said bill 
either alone or in conjunction with the other in its name 
or by the individual purporting or alleged to be author- 
ized, empowered and directed by it to institute and carry 
on these proceedings in its name or on its behalf.” 

The amended bill alleges that both schools are volun- 
tary unincorporated associations. We know of no terri- 
torial law and none has been called to our attention per- 
mitting the members of an unincorporated association to 
sue in its association name. Hence the power of the peti- 
tioners to seek equitable interposition and enforce their 
rights depends upon their common law status. At com- 
mon law all the members of an unincorporated voluntary 
association, however numerous, must appear in their 
several names as parties plaintiff. (O’Connell v. Lamb, 
63 Ill. App. 652, 656, 657; Moore v. Stemmons, 94 Mo. 
App. 475, 95 S. W. 313, 314; Donovan v. Danielson, 138 N. 
E. (Mass.) 811.) As members of an unincorporated asso- 
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ciation the petitioners cannot sue or be sued in the char- 
acter of a corporate body. The power to sue or the lia- 
bility to be sued by their association name is denied by 
the courts to associates of unincorporated associations for 
the reason that such attempts are considered “a usurpa- 
tion of corporate franchises, which must lie in grant from 
the sovereign.” (Yale Law Journal, Vol. 33, No. 4, pp. 
404, 405; Lloyd v. Loaring, 6 Ves. Jr. 773, T77, 31 Eng. 
Repr. 1302; Pipe et al. v. Bateman et al., 1 Cole (Iowa) 
368, 370; Donovan v. Danielson, supra; Am. Steel & Wire 
Co. v. Wire Drawers’, etc., Unions, 90 Fed. 598, 600.) The 
courts of chancery of England, due to its hardships and 
to suit the exigencies of modern practice, modified and 
altered the common law rule and in cases properly cog- 
nizable in equity, where the members of unincorporated 
associations were numerous, permitted a few to be made 
parties plaintiff or defendant as representative of all. 
(Bromley v. Williams, 32 Beav. 177, 188, 55 Eng. Repr. 
69, 73.) But in the absence of an enabling statute an 
unincorporated association cannot sue or be sued in its 
common or associate name. None of the members of 
either of the petitioners are parties petitioner herein. 
That the respective petitioners sue by individuals, who, 
according to the allegations of the amended bill, are 
thereto authorized, is immaterial. Neither petitioner may 
by an agent do that which it cannot do as principal. 
Petitioners contend that the legislature of the Terri- 
tory has recognized the unincorporated status of Japanese 
language schools; that at most their appearance in their 
common or association names is procedural, involving no 
question of substantive law, and hence, as so recognized, 
they are legally entitled to sue in their respective asso- 
ciation names, citing in support of their contention the 
case of United Mine Workers v. Coronado Coal Co., 259 
U. S. 344. The Coronado case was an action in tort for 
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damages under the Sherman Act, under section 7 of which 
corporations and associations existing under or author- 
ized by the laws of the United States or the laws of any 
of the Territories or the laws of any State or the laws of 
any foreign country were made liable for damages for 
the tortious acts of their members. The court held that 
labor unions organized as unincorporated associations 
had been recognized as legal entities by the laws of the 
United States and as so recognized were included within 
the term “associations” as employed in section 7. 
Obviously this case has no application to the instant case. 
The territorial law, against the enforcement of which the 
petitioners exhibit their bill, does not mention foreign 
language schools, Japanese or otherwise. The only law 
of the Territory which refers to foreign language schools 
is Act 30 of the special session of 1920 as amended by 
Act 171, S. L. 1923. But their individual status, whether 
as individuals, corporations or voluntary associations, is 
not recognized nor referred to therein in any way. This 
is not sufficient to sustain a claim that the laws of the 
Territory have recognized Japanese language schools as 
unincorporated associations. 

Question 1 should therefore be answered in the nega- 
tive and question 2 in the affirmative. 

This defect, however, is not fatal to the bill. The 
designation of an unincorporated association as a party 
litigant in its associate name is at most a procedural 
defect and not one of substance. If not taken advantage 
of it is deemed to be waived. (33 Yale Law Journal, 
supra, p. 404; Agricultural Extension Club v. M. Hirsch 
£ Son, 179 Pac. (Cal. App.) 430, 481; A. R. Barnes & Co. 
v. Chicago Typographical Union No. 16, 88 N. E. (1L) 
932, 933; Iron Moulders’ Union v. Allis-Chalmers Co., 166 
Fed. 45, 48; Crawley v. Amer. Soc. of Equity, etc., 139 N. 
W. (Wis.) 734, 736; Deems v. Albany & Canal Line, T 
53 
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Fed. Cas. 3736; Rogers v. Verlander, 5 8. E. (W. Va.) 
847, 855.) So far as its capacity to sue or to be sued is 
concerned an unincorporated voluntary association is 
rated as a partnership. (Karges Furniture Co. v. Amal- 
gamated W. L. U. No. 131, 75 N. E. (Ind.) 877, 878, 2 L. 
R. A. (N. S.) 788; Guild v. Allen, 67 Atl. (R. I.) 855, 857; 
Standard Light & Power Co. v. Munsey, T6 N. W. (Tex.) 
931, 933; F. R. Patch Mfg. Co. v. Capeless, 63 Atl. (Vt.) 
938, 939.) The authorities are practically uniform that 
where a copartnership undertakes to sue in its copartner- 
ship name upon demurrer or plea the court upon applica- 
tion will allow amendment by insertion of the names of 
the copartners. (Morgridge v. Stoefer, 104 N. W. (N. D.) 
1112, 1113; Moore v. Martin & Hoyt Co., 27 So. (Ala.) 
252, 253; Mitchell & Bro. v. Railton, 45 Mo. App. 278, 
282; Dorsey v. Lawrence & Co., Hardin (Ky.) 517, 518; 
E. A. Johnson & Co. v. Smith, 1 Morris (Iowa) 105; 
Kleinert v. Knoop, 110 N. W. (Mich.) 941; Loewenberg 
v. Gilliam & Lyon, T9 8. W. (Ark.) 1064; Union Wine Co. 
v. Green, 115 N. Y. 8. 921.) Hence it follows that where 
the members of an unincorporated association mistakenly 
sue in their common or associate name the court upon 
proper application therefor should permit an amendment 
of parties petitioner. The association name may furnish 
the means of identifying the real parties in interest. 

The third question propounded is therefore answered 
in the negative. 

The cause is remanded with instructions to the trial 
court to sustain the demurrer to the amended bill upon 
the first ground thereof without prejudice, however, to 
an,application to the court to amend the same. 

J. Lightfoot (Lightfoot & Lightfoot, Huber & Kemp 
and J. L. Coke on the brief) for petitioners. 

W. F. Frear (Frear, Prosser, Anderson & Marx and 
J. A. Matthewman on the briefs) for respondents. 
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RESERVED QUESTIONS FROM CIRCUIT JUDGE First CIRCUIT. 
Hon. F. ANDRADE, JUDGE: 


ARGUED May 28, 1924. Decipen June 10, 1924. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


APPEAL AND ErroR—reserved question—prior ruling not a bar. 


The power granted to trial judges under sections 2511 anà 
2512, R. L. 1915, as amended by Act 47, S. L. 1919, to reserve 
questions of law for the consideration of this court, may in a 
proper case be exercised even though the trial judge has already 
expressed his views or made a ruling upon the disputed point, 
provided at the time of the reservation he has well founded 
doubts as to the correctness of his views or ruling. 


Equiry—demurrers—defects waived by failure to demur before 
answer. 


The failure to demur before answer does not debar a respond- 
ent from the right to demur after answer on the ground of lack 
of jurisdiction over the subject-matter or on the ground of the 
failure of the complainant to set forth in his bill a cause of 


action. 
The objection that a bill in equity is multifarious is waived 


by a failure to demur before answer. 


OPINION OF THE COURT BY PERRY, J. 


This is a suit in equity for the foreclosure of two 
mortgages given to the petitioner by one of the respond- 
ents, for the setting aside of a judgment of summary 
possession terminating a lease which was subject to one 
of the mortgages and for other relief. Tsunoda, the 
mortgagor-respondent, made no appearance. The other 
respondents filed answers, without demurring. The cause 
proceeded to trial. After examination of witnesses for 


836 SUPREME COURT OF HAWAII. 
Opinion of the Court. 


several days the complainant moved for leave to amend 
the bill. This was not objected to by the respondents, 
the leave was granted and the bill was amended in one 
of its paragraphs by inserting here and there a few 
words, which amendments were initialed by the clerk of 
the court. The respondents (other than Tsunoda) there- 
upon against objection by the petitioner and with leave 
of the court filed demurrers to the amended petition 
but no special grounds of demurrer were assigned to 
these amendments. Subsequently and evidently after 
hearing some argument on the merits of the demurrers, 
the trial judge reserved for the consideration of this 
court the following questions : 

“1. Upon the allowance of the amendment to para- 
graph XIX of the bill of complaint did the respondents 
have the right to demur to the entire amended bill of com- 
plaint they not having demurred to the original bill? 

“2. Did the court err in allowing said demurrers to 
be filed? 

“3. Should the demurrer of Y. Ahin to the amended 
bill of complaint be sustained upon any of the grounds 
stated in said demurrer? 

“4, Should the demurrer of K. Tanaka and K. Miyata 
to the amended bill of complaint be sustained upon any 
of the grounds stated in said demurrer?” 

It is contended by the respondents that under our 
statute the trial court was without power to reserve for 
the consideration of this court the question of whether 
or not the respondents had a right to demur after answer 
for the reason that the court had already ruled upon the 
point in favor of the respondents and by such ruling 
showed that it was free from doubt upon the issue of 
law thus attempted to be reserved. Act 47, S. L. 1919, 
amending sections 2511 and 2512, R. L. 1915, provides 
that “whenever any question of law shall arise in any 
trial or other proceeding before a circuit court or circuit 
judge in chambers or the land court, the presiding judge 
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may reserve the same, either on his own motion or upon 
motion of either party, for the consideration of the 
supreme court.” While it has been held (Territory vV. 
Scully, 22 Haw. 484, 486) that the original statute (R. 
L. 1915, Secs. 2511 and 2512) authorizing the reserving 
of questions “never intended that questions should be 
reserved unless the judge below has well founded doubts 
upon them” and while the same doubtless is true in this 
respect of the amendatory statute above referred to, 
nevertheless there is nothing in the amendatory statute 
making the mere fact of a ruling once made or a view 
once expressed a bar to the reservation of a question. 
Trial judges, like other judges, are human. They are 
sometimes required by the necessities of the case to make 
rulings while not entirely free from doubt upon the point 
that is being ruled upon. Sometimes those doubts are 
accentuated after the making of the rulings. Sometimes, 
too, while not doubtful at the time, they may well become 
doubtful soon afterwards by reason of further reflection 
or new authorities brought to their attention. In the 
case at bar the court below expressly certifies in reserving 
the questions to this court that it was “in doubt as to the 
correctness of its ruling permitting the filing of said de- 
murrers” as well as “in doubt also as to whether said 
demurrers, or either of them, should be sustained upon 
any ground therein stated.” When, as in this instance, 
a circuit judge entertains serious doubt as to the correct- 
ness of a ruling made by him and practically as a part 
of the same transaction concludes to reserve the question 
for the consideration of this court, the mere fact of his 
having already expressed his view upon the point or of 
having already made a ruling will not of itself, in the 
absence of other controlling circumstances, render im- 
possible or improper the reservation of the questions. In 
McCandless v. Lansing et al., 19 Haw. 467, referred to 
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by the respondents in support of their objection, the 
court not only said that “no question is presented which 
the judge had not ruled upon” but also relied upon the 
fact that “the statute does not authorize this court in 
answering reserved questions to order such judgment 
‘as is fit and proper for the further disposition of the 
case’ * * * nor, as in cases of exceptions, to vacate a 
judgment and require such further proceedings ‘as to 
law and justice shall appertain.’” The significance and 
importance of the reasons last quoted appear from an 
examination of the record in that case which discloses 
that after the trial judge had directed the jury to render 
a verdict for the plaintiff and after the jury had brought 
in its verdict in conformity with the instruction and 
without a motion for a new trial or other equivalent 
proceedings, the trial judge sought to reserve to the 
supreme court the question of whether the verdict was 
contrary to law upon the statement of facts submitted. 
In other words, in that case not only had the trial judge 
ruled but the ruling had been acted upon by the jury 
and no appropriate proceeding had been taken for set- 
ting aside that verdict. Under those circumstances, this 
court very properly said in effect that if it were to con- 
sider the questions submitted it would have no power to 
render any judgment effectuating its view of the law. 
That decision cannot properly be regarded as a prece- 
dent applicable to the facts of the case at bar. 

The next question is whether the respondents had a 
right to demur at the time and under the circumstances 
when the demurrers were filed. The general rule is that 
the proper time for demurring is before answering to the 
merits. To this rule there are certain exceptions. One is 
that the jurisdiction of the court over the subject-matter 
of the suit may be attacked at any time, by demurrer or 
otherwise. Another well established exception is that 
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the objection that the bill does not set forth a cause of 
action may be presented at any time, not only by de- 
murrer but by objections to the admission of any evi- 
dence and by appropriate motions,—even after judgment 
by a motion in arrest. Objections, however, to mere mat- 
ters of form and to mere matters of convenience, as, for 
example, the objection of multifariousness, are deemed 
to have been waived by a failure to demur before answer. 
“The general rule is that a party will not be permitted to 
demur after he has pleaded to the merits unless the 
pleading is first withdrawn.” This rule, however, does 
not apply to “a demurrer for failure to state facts suf- 
ficient to constitute a cause of action as such a demurrer 
may usually be filed at any time, even after an issue 
framed and submitted to a master or jury, or after judg- 
ment.” 31 Cyc. 275, 276. “Al defects appearing on the 
face of the record are waived by failure to demur there- 
to, except such substantial defects as are not cured by 
verdict, or show a complete absence of a cause of action 
or a want of jurisdiction over the subject-matter.” 6 
Ency. Pl. & Pr. 872. “The objection that a complaint 
does not state facts sufficient to constitute a cause of 
action, is never waived, but is available at any stage of 
the proceeding.” Jb. 373. The reason for this rule 
obviously is that to hold otherwise would be utterly at 
variance with justice and that mere technicalities of 
procedure should not be permitted to avail a plaintiff 
who has shown by his own statement of his case that he 
has no cause of action against the respondent and that 
the respondent is not in fact and in law liable to him 
for any relief. In Findlay v. Hinde, 1 Pet. 241, 244, the 
United States Supreme Court said that the case then 
before it was “not like the cases in which there is an 
apparent want of equity, on the face of the bills, admit- 
ting all the facts stated to be true; nor like the case, in 
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which it is apparent, on the face of the bill, that a court 
of equity could have no jurisdiction of the matters 
charged. In such cases, although a demurrer will lie to 
the bill, yet none is necessary; inasmuch as there is either 
an absolute want of equity, or of jurisdiction.” See also 
21 C. J., Sec. 458, p. 430. 

That the objection of multifariousness is waived by 
a failure to demur before answer, see 8 Ency. U. S. Sup. 
Ct. Rep. 536; 21 C. J., Sec. 470, p. 437, and Sec. 452, 
p. 425; and Story’s Eq. Pl. (8th ed.) Sec. 453. The 
nature of the bill in this case was not changed by the 
amendments made in paragraph XIX and therefore the 
fact of the making of the amendments could not of itself 
justify the filing of the demurrers after answer. 1 Ency. 
Pl. and Pr. 491. 

This is primarily a bill to foreclose two mortgages, a 
subject-matter very clearly within the cognizance of a 
court of equity. Of the parties, it is not doubted, the 
court had jurisdiction. The bill alleges the execution 
and delivery by the respondent Tsunoda of the two mort- 
gages in consideration of loans of money and that the 
respondent is still indebted to the complainant under 
the mortgages and prays for a foreclosure of the mort- 
gages. This is a statement of the essentials of a cause 
of action against Tsunoda. A statement of the amount 
due under the mortgages is unnecessary. It is one of the 
well recognized functions of a court of equity to ascer- 
tain the precise amount due and to decree accordingly. 

So also a cause of action against the respondent Ahin 
is sufficiently stated. It appears from the allegations 
of the bill that Ahin demised a certain piece of land to 
Tsunoda for a term of years on a stated rental and that, 
with the written consent of Ahin, Tsunoda assigned 
this lease to the petitioner as part of the security for 
the loans above mentioned, this assignment being included 
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in one of the mortgages sued on; that falsely and fraudu- 
lently and in effectuation of a conspiracy to defraud the 
petitioner of its rights under the mortgage, Ahin brought 
against Tsunoda an action for summary possession of 
the demised land, falsely alleging therein that the cove- 
nart for payment of rent had been broken; that Tsunoda, 
in pursuance of the same fraudulent conspiracy, fraudu- 
lently permitted rents under the lease to become in 
arrears and to remain unpaid, falsely admitted to the 
court that the allegations of the declaration in the action 
for summary possession were true and consented to a 
judgment terminating the leasehold; that such judgment 
was rendered and a writ of possession issued restoring 
Ahin to the possession of the demised property; and that 
the leasehold interest is essential to the plaintiff as 
security under the mortgage for the repayment of the 
moneys loaned by the petitioner to Tsunoda. If these 
allegations are true, the petitioner is entitled in justice 
and in law to relief as against Ahin. 

The bill also alleges that after securing the judgment 
at law and possession thereunder of the property, Ahin 
executed a lease of the same premises to the respondents 
Miyata and Tanaka and that “said purported lease last 
mentioned was accepted and entered into by said K. 
Miyata and K. Tanaka with notice and knowledge on 
their part of said mortgage and of the rights of said 
Honolulu Plantation Company,” the petitioner. It may 
be that this statement as to what the respondents Miyata 
and Tanaka at the time of accepting the lease had notice 
and knowledge of is somewhat ambiguous and uncertain; 
but the objection, if any, was certainly curable by amend- 
ment and clearly belongs to that class which is waived 
by a failure to demur before answer. The statement 
that these two respondents when they accepted the lease 
had notice and knowledge of “the rights” of the petitioner 
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is a statement that they had notice and knowledge of all 
of those rights including the right to set aside or dis- 
regard the judgment at law because of the fraud alleged 
and notice and knowledge, therefore, of the perpetration 
of the fraud which gave rise to those rights. Thus under- 
stood the bill sets forth a cause of action against Miyata 
and Tanaka. Whether the petitioner will be able to 
prove this allegation is quite another question. Whether 
and to what extent the petitioner can obtain relief against 
these two respondents if they were ignorant of the fraud 
and therefore of the petitioner’s rights in consequence 
thereof is a question upon which an opinion need not be 
expressed at this time. 

In Rumsey v. N. Y. Life Ins. Co., 23 Haw. 142, 149, 
this court said that when, as in that case, “the reserved 
question is whether a demurrer to a bill in equity should 
be sustained and the points involved are complicated and 
the facts are not as fully and clearly set forth as they 
might be made to appear, and the bill would probably be 
amended should the demurrer be sustained, * * * this 
court ought not to be expected to answer the question, 
but should return it for decision by the judge who re- 
served the question.” The statute, of course (R. L. 
1915, Sec. 2512, as amended by S. L. 1919, Act 47), ex- 
pressly provides that this court “may, in its discretion, 
return any reserved question for decision in the first in- 
stance by the circuit court or judge or land court.” The 
reservation of a question does not always and necessarily 
tend to a more speedy termination of the litigation. 
Whether it does or not depends upon all of the surround- 
ing circumstances. When as in the case at bar the pro- 
posal is made in the midst of a trial after much of the 
evidence has been adduced, other forcible reasons must 
exist in order to justify the interruption of the trial with 
its consequent disadvantages not only to the attorneys, 
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whose duty it is to present and to combat the evidence, 
but also to the judge, whose duty it is to weigh it and 
to pass upon it. Voluntary amendments by the petitioner 
or other developments in the case may render unneces- 
sary a decision on some of the details argued in this 
court. In the case at bar we have expressed our view to 
the extent that it seems necessary or advisable to do so 
at this time. 

The answer to the first question reserved is that the 
respondents had the right to demur, as they did, upon 
the grounds of lack of jurisdiction and absence of a cause 
of action. The second question is answered in the nega- 
tive. The answer to the third and fourth questions is 
that a cause of action is set forth in the bill against all 
of the respondents and that the other grounds of de- 
murrer have been waived. 

A. G. M. Robertson (Robertson & Castle and ©. F. 
Clemons on the brief) for complainant. 

Marguerite K. Ashford (Thompson, Cathcart & Beebe 
on the briefs) for respondent Ahin. 

J. L. Coke (also on the briefs) for respondents Miyata 
and Tanaka. 
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RESERVED QUESTIONS FROM CIRCUIT CourT First CIRCUIT. 
Hon. J. J. BANKS, JUDGE. 


Susmirren May 26, 1924. Decwep June 17, 1924. 


PETERS, C. J., PERRY AND LINDSAY, JJ. 


CONSTITUTIONAL Law—right to trial by jury. 


In a prosecution for a violation of Act 36, S. L. 1920, a de- 
fendant is not entitled to a trial by jury in the first instance. 


Districr MaaGistrates—jurisdiction of. 


A district magistrate has jurisdiction to try a defendant upon 
a charge of violating the provisions of Act 36, S. L. 1920, after 
defendant has demanded a jury trial and waived examination 
in the district court. 


OPINION OF THE COURT BY LINDSAY, J. 


Defendant was charged before the district magistrate 
of Honolulu with violating Act 36, S. L. 1920, by teach- 
ing school without first having obtained a certificate from 
the department of public instruction. He demanded 
a trial by jury and waived examination, but such demand 
was refused. He then filed a plea to the jurisdiction of 
the district magistrate, claiming that the district magis- 
trate ought not to have or take cognizance of the cause 
because he had demanded a trial by jury and waived 
examination, and that he was entitled to a trial by jury 
under Article III of the Constitution and the Sixth 
Amendment thereof, as well as by section 83 of the 
Organic Act of this Territory. This plea was overruled. 
Defendant then demurred to the charge on several 
grounds, including the alleged invalidity of Act 36, S. L. 
1920, under the Constitution and the Treaty with Japan. 
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The demurrer was overruled and the district magistrate, 
over the objection of defendant that he was entitled to a 
trial by jury, tried the case, found the defendant guilty 
as charged, and sentenced him to pay a fine of five dollars 
without costs of court. The defendant thereupon ap- 
pealed to the circuit court upon the following points 
of law: 

“1. In a prosecution for a violation of Act 36 of the 
Session Laws of Hawaii of 1920, is the defendant en- 
titled to a trial by jury in the first instance? 

“2. Has the district magistrate jurisdiction to try 
the defendant upon the charge of violating the provisions 
of Act 36 of the Session Laws of Hawaii of 1920 after 
said defendant has demanded a jury: trial and waived 
examination in the district court?” 
which questions the circuit judge has reserved for the 
consideration of this court. 

It is provided by Act 36, S. L. 1920, that no person 
shall serve as a teacher in any school without having first 
obtained a certificate from the department of public 
instruction, and that any person who shall serve as a 
teacher without holding such a certificate shall be pun- 
ished by a fine not exceeding twenty-five dollars. 

But one question is raised herein, namely, under a 
charge of violating the Act in question is the defendant 
entitled, as a matter of right, to a trial by jury in the 
first instance if he demands the same? 

Article III of the Constitution provides that “The 
trial of all crimes, except in cases of impeachment, shall 
be by jury,” and the Sixth Amendment provides that “In 
all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury.” 
By section 83 of the Organic Act of this Territory it is 
provided that “No person shall be convicted in any crimi- 
nal case except by unanimous verdict of the jury.” 

It is contended by defendant that the offense with 
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which he is charged constitutes a “crime” and that the 
proceeding before the district magistrate is a “criminal 
prosecution,” in support of which contention defendant 
cites certain definitions of the term “crime,” namely, “An 
act committed or omitted in violation of a public law 
either forbidding or demanding it.” Anderson’s Diction- 
ary of Law. Also as “A wrong of which the law takes 
cognizance and punishes in what is called a criminal pro- 
ceeding prosecuted by the state in its own name or in the 
name of the people or the sovereign.” Jd. The defendant 
also quotes the definition given by this court to the words 
“criminal case” in Territory V. Nishimura, 22 Haw. 614, 
616, namely, “The words ‘criminal case’ apply to pro- 
ceedings in a court against an accused person charged 
with doing something forbidden, who, if found guilty, is 
punished.” 

Our statutes contain numerous inhibitions against 
acts, failure to observe which, renders the person liable 
to a trivial fine. For driving cattle through the streets 
of Honolulu between certain hours, or driving a dray 
faster than a walk, or driving a vehicle at night without 
a light, or driving on the wrong side of the road, or walk- 
ing on a railroad bridge, or affixing posters on fences, 
etc., etc., a person is liable to be mulcted in a fine of from 
ten to twenty-five dollars. The offense with which this 
defendant is charged, punishable as it is with but a small 
fine, is clearly within this class of offenses and, if the 
contention of defendant is sound, all persons proceeded 
against for the violation of any of these trivial statutory 
offenses may, as of right, demand that the question as to 
whether they have or have not violated such statute, be 
submitted to the investigation of a jury. If the law be as 
thus contended for and every person alleged to have 
violated one of these petty statutory provisions is en- 
titled, in the first instance, to a trial by jury, with all 
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the delays and expense attendant to that method of 
trial, the simplification of court procedure that is being 
so strenuously agitated alike by lawyers and laymen will 
be much delayed if not indefinitely postponed. 

Notwithstanding the apparently broad and inclusive 
language of the constitutional provisions safeguarding 
the right of persons accused of crimes to trial by jury, 
there are undoubtedly certain infractions of the law for 
which the offender may, without right in the first instance 
to trial by jury, be summarily tried and punished by a 
district magistrate. The jurisdiction of district magis- 
trates to try criminal cases is set forth in sections 2299 
and 2300, R. L. 1915, as follows: 

Sec. 2299. “District magistrates shall have jurisdic- 
tion of, and their criminal jurisdiction is hereby limited 
to, criminal offenses punishable by fine, or by imprison- 
ment not exceeding one year whether with or without 
hard labor or with or without fine. Provided, however, 
that they shall not have jurisdiction over any offense for 
which the accused cannot be held to answer unless on a 
presentment or indictment of a grand jury; and pro- 
vided, further, that in any case cognizable by a district 
magistrate as aforesaid in which the accused shall have 
the right to a trial by jury in the first instance, the dis- 
trict magistrate, upon demand by the accused for such 
trial by jury, shall not exercise jurisdiction over such 
case, but shall examine and discharge or commit for trial 
the accused as provided by law, but if in any such case 
the accused shall not demand a trial by jury in the first 
instance, the district magistrate may exercise jurisdiction 
over the same subject to the right of appeal as provided 
by law.” 

Sec. 2300. “District magistrates shall have power, 
subject to appeal according to law, and except as other- 
wise provided in cases in which the accused shall have 
the right to and shall demand a trial by jury in the first 
instance, to try without a jury, and to render judgment 
in all cases of criminal offenses coming within their re- 
spective jurisdictions * * *.” 
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It thus appears that by the first provision of section 
2299 criminal jurisdiction, in general terms, is conferred 
upon district magistrates to try offenses punishable by 
fine or imprisonment for not more than one year. There 
are, however, limitations imposed upon the jurisdiction 
thus given, the first being that the district magistrate 
shall not have jurisdiction over offenses for which the 
accused cannot be held to answer unless on a presentment 
or indictment of a grand jury; furthermore, the district 
magistrate may not try a case in which the accused shall 
have the right to trial by jury in the first instance, if the 
accused shall demand such trial by jury. If in such a 
case, a demand for a jury is made, the district magistrate 
becomes a committing magistrate, no longer empowered 
to try the case and impose punishment, but only to ex- 
amine and discharge or commit the accused for trial as 
the case may be. If the accused does not demand a trial 
by jury in the first instance the district magistrate may 
entertain jurisdiction and try the case subject to the 
right of the accused to appeal as provided by law. Sec- 
tion 2299 having thus prescribed the class of cases in 
which the district magistrate may or may not entertain 
jurisdiction, it is next provided by section 2300 that 
“District magistrates shall have power * * * except 
as otherwise provided in cases in which the accused shall 
have the right to and shall demand a trial by jury in the 
first instance, to try without a jury, and to render judg- 
ment in all cases of criminal offenses coming within their 
respective jurisdictions.” It is clear from the language 
of the sections quoted that it was contemplated that in 
certain cases coming before district magistrates the 
accused had the right to and might demand a trial by 
jury in the first instance, and provision was accordingly 
made for such cases. On the other hand it is equally 
clear that it was recognized that in certain other cases 
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the accused would not have the right to a trial by jury 
in the first instance. 

Congress, in conferring jurisdiction upon the police 
court of the District of Columbia, has recognized that 
there are certain petty cases in which an offender is not 
entitled, in the first instance, to trial by jury. By section 
44 of the Code of Law for the District of Columbia it is 
provided that “in all prosecutions within the jurisdiction 
of said court in which, according to the Constitution of 
the United States, the accused would be entitled to a jury 
trial, the trial shall be by jury, unless the accused shall 
in open court expressly waive such trial by jury and re- 
quest to be tried by the judge, in which case the trial 
shall be by such judge, and the judgment and sentence 
shall have the same force and effect in all respects as if 
the same had been entered and pronounced upon the ver- 
dict of a jury. In all cases where the accused would not 
by force of the Constitution of the United States be en- 
titled to a trial by jury [italics ours] the trial shall be 
by the court without a jury, unless in such of said last 
named cases wherein the fine or penalty may be $50 or 
more, or imprisonment as punishment for the offense may 
be thirty days or more, the accused shall demand a trial 
by jury, in which case the trial shall be by jury.” 

Although the framers of the Constitution were zealous 
in safeguarding the right of persons accused of crime to 
trial by jury and used language sufficiently broad and 
inclusive as to be capable of the construction that in 
every case in which it was alleged that a person had vio- 
lated the law, in however trivial a degree, he was entitled 
in the first instance to a trial by jury, it is obvious that, 
strictly speaking, not every trifling infraction of the law 
constitutes a “crime,” and it has been uniformly held 
that the word “crimes” as used in Article III of the Con- 


stitution, did not refer to petty offenses. “But petty 
54 
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offenses do not come within the meaning of the term 
‘crimes’ so as to justify a trial by jury where one is 
accused of such an offense.” Watson on the Constitution, 
Vol. 2, p. 1189, citing Schick v. United States, 195 U. 8. 
65. As was stated by this court in Hx parte Higashi, 
17 Haw. 428, 439, “As to constitutional guaranties of a 
jury trial of all crimes and of the right to a speedy and 
public trial by an impartial jury in all criminal prosecu- 
tions, they do not refer to petty offenses or violations of 
ordinary municipal ordinances or to such offenses as at 
common law are summarily tried by a justice of the 
peace” (citing Callan v. Wilson, 127 U. S. 540); and in 
Territory Vv. Nishimura, 22 Haw. 614, 616, this court 
speaks of “cases where the defendant is entitled to a jury 
trial in the first instance,” thus recognizing that in cer- 
tain cases no such right exists. 

From the authorities it abundantly appears that for 
the commission of a petty offense, the prescribed punish- 
ment for which is not severe, the offender may be haled 
before an inferior magistrate and summarily tried and 
punished without trial by jury. Speaking of the prosecu- 
tion of such petty cases Mr. Bishop in his New Criminal 
Procedure, Vol. 1, sees. 152, 153, says: “Therein some 
person, official or non-official, complains before the 
magistrate that another has committed a petty offense 
described; whereupon a warrant issues for his arrest. On 
his being brought before this or some other magistrate, 
evidence is heard, and without a jury he is convicted or 
discharged as the case requires. * * * For obvious 
reasons, this course, as to petty offenses, is highly bene- 
ficial and just.” And the same learned author, speaking 
of “due process of law,” at section 891 says: “In criminal 
cases, by all opinions, it secures to defendants, as did 
the like words in Magna Charta, those fundamental 
rights of trial which previous usage had established. By 
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prior expositions in England, this ‘due process of law’ 
included jury trial in cases wherein it had been before 
used ;” and, at section 892, in speaking of clauses in State 
Constitutions preserving to those accused of crime the 
right of trial by jury, the author continues: “Some pro- 
vide for jury trial ‘in all cases in which it has heretofore 
been used.’ The usage meant is that existing when the 
Constitution was adopted; as, if trivial offenses had been 
before triable in an inferior court without a jury, they 
may be so afterward. * * * And whatever, under 
former usage, could be prosecuted without jury, can ordi- 
narily be so now.” 

In discussing this subject Proffatt on Jury Trials 
says: 

Sec. 84. “It was not the intent of the people either 
to create, enlarge or restrict the right, but to secure and 
establish it as it was previously known and practised in 
civil and criminal cases.” 

Sec. 87. “From the preceding examination, it is seen 
that the right is in a broad general sense a constitutional 
one, guarded and assured by the fundamental laws of the 
land; but it is at the same time evident that it is not 
given, nor can it be claimed in every case where a person 
may suffer punishment or lose property. Hence the fact 
is presented for inquiry, In what cases can such a trial 
be demanded as a constitutional right? For however the 
right may be defined or fixed, the inquiry can be made, 
as a purely historical fact, when and in what cases it 
is a matter of right, for the interpretation has been uni- 
formly given * * * that the right is to be confined to 
these classes of cases only in which it was used at the 
time of the adoption of the Constitution, unless it is 
expressly restricted or extended to others.” 

Sec. 88. “There were always classes of certain minor 
offenses, either according to the common law or created 
by statute, which were punishable by certain magisterial 
officers in a summary way without the right to a jury 
trial.” 
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Sec. 95. “It is evident that a jury trial cannot be 
demanded in every case where a person is punished for 
a criminal offense. Such was not the practice at any 
time in the common law, and before the adoption of our 
Constitutions. It would be manifestly impracticable; for 
there must be some speedy, summary way to deal with 
a large and frequent class of minor offenses not entailing 
a punishment of a grave and infamous character. Accord- 
ingly, there has always been a method of punishing 
offenses of a minor grade, by inferior judicial officers, 
generally justices of the peace, without a trial by jury.” 

The learned author goes on to say that it is difficult 
to state any general rule but “if there be any general 
rule in common to all it is this: that in England, under 
the common law and various statutes, and here at the 
time of the adoption of our Constitutions, the trial of 
minor offenses, such as trivial assaults and batteries, 
the punishment of rogues and vagabonds, the punishment 
of intoxication, the punishment of persons abandoning 
their families, and the punishment of the violation of 
laws and ordinances of local municipal bodies, was with- 
out a jury, before magistrates generally denominated 
justices of the peace.” 

In McGear v. Woodruff, 33 N. J. L. 213, the court in 
construing the constitutional provisions of that State 
“that the right of a trial by jury shall remain inviolate,” 
held that by that provision “it was not intended to 
introduce trial by jury in cases where it did not exist 
before, but merely to preserve it inviolate in cases where 
it existed at the time of the adoption of the constitution. 
Prior to the adoption of the constitution of 1776, con- 
victions before magistrates for petty criminal offenses, 
and violations of police regulations were of frequent 
occurrence, and were recognized as part of the laws of 
England.” To the same effect: Tims v. The State, 26 
Ala. 165; Boring v. Williams, 17 Ala. 510; McInerney 
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v. City of Denver, 17 Colo. 302; Pearson v. Wimbish, 52 
S. E. (Ga.) 751; Byers v. Commonwealth, 42 Pa. St. 89. 

The Supreme Court has in Callan v. Wilson, 127 U.S. 
540, clearly recognized that not every violator of the law 
is entitled as a matter of right to a trial by jury in the 
first instance. “According to many adjudged cases, aris- 
ing under constitutions which declare, generally, that 
the right of trial by jury shall remain inviolate, there 
are certain minor or petty offenses that may be proceeded 
against summarily, and without a jury; and, in respect 
to other offenses, the constitutional requirement is satis- 
fied if the right to a trial by jury in an appellate court 
is accorded the accused. Byers v. Commonwealth, 42 
Penn. St. 89, 94, affords an illustration of the first of the 
above classes.” (p. 552) In that case the defendant 
was charged in the police court of the District of Co- 
lumbia with the crime of conspiracy and upon conviction 
was sentenced to pay a fine of twenty-five dollars and 
upon default in its payment to suffer imprisonment in 
jail for the period of thirty days. Defendant refused 
to pay the fine and was committed to the custody of the 
marshal, whereupon he brought habeas corpus proceed- 
ings before the supreme court of the District of Columbia 
alleging that he was restrained of his liberty in viola- 
tion of the Constitution. The supreme court of the Dis- 
trict of Columbia refused the writ and defendant appealed 
to the Supreme Court of the United States, which court 
held that the crime of conspiracy was not within that 
class or grade of offenses called petty offenses, which, 
according to the common law, may be proceeded against 
summarily in any tribunal legally constituted for that 
purpose, but was of such a grave character as to entitle 
defendant, under the Constitution, to a trial by jury, the 
court saying (p. 555): “Without further reference to the 
authorities, and conceding that there is a class of petty 
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or minor offenses, not usually embraced in public criminal 
statutes, and not of the class or grade triable at common 
law by a jury, and which, if committed in this district, 
may, under the authority of Congress, be tried by the 
court and without a jury, we are of opinion that the 
offense with which the appellant is charged does not 
belong to that class. A conspiracy such as is charged 
against him and his codefendants is by no means a petty 
or trivial offense.” 

As to the provision in section 83 of the Organic Act 
that “No person shall be convicted in any criminal case 
except by unanimous verdict of the jury,” that provision 
does not, in our opinion, signify that one who commits 
some petty or trivial offense is entitled to a trial by jury 
in the first instance. As remarked by this court in Hae 
parte Higashi, supra, “It is clear from the context that 
the Act does not require that no person shall be tried 
for any criminal offense except by a jury, but that in 
all criminal trials by a jury an unanimous verdict shall be 
necessary for conviction.” Prior to annexation verdicts 
in Hawaii could be rendered by nine of the twelve jurors 
and it was to change this, as well as certain other phases 
of trial by jury then in vogue, that the provision in ques- 
tion was enacted. 

We are of the opinion that neither the provisions of 
the Constitution nor the Organic Act with respect to 
trial by jury apply to an offense of such a petty character 
as the one with which the defendant herein is charged. 

The first reserved question is therefore answered in 
the negative and the second in the affirmative. 

J. A. Matthewman, Attorney General, and Frear, 
Prosser, Anderson & Mare for the Territory. 

Lightfoot & Lightfoot for defendant. 
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IN THE MATTER OF THE APPLICATION OF RAY- 
MOND S. COLL, PETITIONER IN PETITION FOR 
A WRIT OF PROHIBITION agaist HONORABLE 
JOHN R. DESHA, JUDGE OF THE CIRCUIT 
COURT OF THE FIRST JUDICIAL CIRCUIT OF 
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PETERS, C. J., PERRY AND LINDSAY, JJ. 


ConreEMPT—publications—after cause is ended. 


A judge of the circuit court is without jurisdiction to summar- 
ily punish as and for a constructive contempt the publication 
of an alleged contemptuous editorial concerning a cause there- 
tofore finally determined and concluded in said court. 


OPINION OF THE COURT BY PETERS, C. J. 


This writ challenges the jurisdiction of the judge of 
the circuit court of the first circuit presiding over the 
division of domestic relations to punish petitioner as and 
for a contempt in publishing or causing to be published 
in “The Honolulu Advertiser,’ a newspaper published 
in Honolulu, of which the petitioner is editor, an edi- 
torial alleged to be an unfair report of proceedings in 
the division of domestic relations and which, as it is 
alleged, contained malicious invectives against said court 
and tended to bring it and the administration of justice 
into ridicule, contempt, discredit and odium. 

The circumstances of the publication of the alleged 
contemptuous editorial are as follows: A woman brought 
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an action against her husband for a divorce in the circuit 
court of the first circuit, the jurisdiction over which 
is in the division of domestic relations of that court. The 
husband answered and filed a cross-libel praying a 
divorce from his wife. Upon the conclusion of the trial 
on April 4, 1924, the libel and cross-libel were dismissed 
and the libellee-cross-libellant ordered to pay unto the 
attorney for the libellant on or before April 9 following 
the sum of $50 as and for a reasonable attorney’s fee 
for services rendered in said court on behalf of libellant. 
This order for counsel fee was made at the same time and 
as a part of the order of dismissal. Upon failure of the 
libellee-cross-libellant to pay the attorney’s fee as ordered 
he was cited for contempt and upon hearing had was 
adjudged guilty of contempt and sentenced to prison for 
a period of ten days. The mittimus, however, was stayed 
until April 23 in order, no doubt, to give him an oppor- 
tunity to comply with the order. In default of payment 
the mittimus issued and the libellee-cross-libellant was 
committed to jail. On May 13, 1924, the libellee-cross- 
libellant was again cited for contempt for his failure to 
pay the attorney’s fee as ordered but the hearing was 
continued until May 20, at which time, due to his persis- 
tent and continued refusal to pay said fee, he was again 
adjudged guilty of contempt and sentenced to imprison- 
ment for a period of twenty days. On May 24 the libellee- 
cross-libellant paid the fee as ordered and was discharged 
from custody. On May 27, 1924, there appeared in The 
Honolulu Advertiser the following editorial: 


“PLASTIC APPLICATION OF CONTEMPT OF COURT 


“Contempt of court is becoming more elastic than 
the sap of a certain tree known commercially as rubber. 
More than once in the last year or so Hawaii has wit- 
nessed some remarkable applications of contempt of 
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court; but it remains for Judge John R. Desha to stretch 
it sufficiently to make his court a collection agency. 

“A man, defendant in a divorce suit, is ordered to 
pay his wife’s attorney a $50 fee. ‘I can’t,’ said he. ‘Ten 
days in jail,’ was the judge’s unanswerable retort. The 
10 days served, the man is hauled into court again. He 
still protested his inability to pay. ‘Twenty days,’ re- 
marked the court. Having served three days and no 
doubt deducing that geometrical or even arithmetical 
progression in jail sentences might stretch to eternity, 
the man paid. 

“It is not to the point to inquire whether he could pay 
in the beginning or whether he could not. The point is 
that he was sent to jail for debt. Yes, it is true that his 
failure to pay was described as contempt of court, but 
the fundamental principle is not. affected. In order to be 
consistent, will the learned judge send other debtors to 
jail, even if they do not owe money to attorneys? 

“Contempt of court! Such incidents demonstrate why 
there is so much of it in the minds of the people.” 

On June 24, 1924, the Honorable the Judge of the 
circuit court presiding over the division of domestic 
relations of that court upon an information filed by a 
deputy county attorney of the City and County of Hono- 
lulu issued a show cause citing the petitioner to be and 
appear before said judge at a time and place certain and 
show cause why he should not be adjudged guilty of 
contempt of court because of the publication of the edi- 
torial quoted. Pending hearing upon the show cause the 
within writ issued. 

The petitioner by his petition herein claims among 
other things that the editorial complained of was pub- 
lished after all litigation between the parties referred 
to in the editorial ceased; after the dismissal of both the 
libel for divorce and the cross-libel filed in the cause; 
after the libellee had been punished for contempt by the 
court’s order, had paid the sum required by said order 
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to be paid and after his release from jail ordered by the 
court and that the said editorial was not a comment 
upon or relative to any matter pending before the court. 
The respondent by way of return to the alternative writ 
of prohibition issued herein admitted all the facts alleged 
in the petition and by way of demurrer challenged the 
sufficiency of the allegations therein to entitle the peti- 
tioner to the relief prayed. 

The only question before this court upon the petition 
and the return of the respondent is whether the judge 
of the circuit court presiding over the division of domes- 
tic relations had jurisdiction to summarily punish the 
petitioner as and for a contempt of court by reason of 
the publication of the editorial complained of. The judges 
of the circuit courts of the Territory unquestionably have 
the right to punish as and for a contempt any person who 
by word or act impedes the due administration of justice 
in said courts. This power is inherent in the courts. 
Such words or acts may be a direct contempt when uttered 
or committed in the presence of the court or so near 
thereto as to interrupt its proceedings. On the other 
hand they may be uttered or committed out of the pres- 
ence of the court and at a distance, when the contempt 
is considered an indirect or constructive one. If the 
article complained of constituted contempt of court it 
was necessarily an indirect or constructive contempt. To 
constitute constructive contempt, however, the alleged 
contemptuous article must concern or be referable to a 
pending cause. Liberty of the press does not permit 
publications respecting pending causes which are reason- 
ably calculated to interfere with the due administra- 
tion of justice. But when the cause is finished, the press 
and the public have a right to discuss it freely and 
criticize and even censure the decision of the court ren- 
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dered therein. (Patterson v. Colorado, 205 U. S. 454, 
465; 13 C. J., title “Contempt,” p. 37.) 

The editorial is referable only to, the ancillary pro- 
ceedings taken by the court to enforce its order for the 
payment of libellant’s counsel fee. It neither directly 
nor indirectly refers to the divorce proceeding or the 
merits thereof. At the time the editorial appeared the 
libellee-cross-libellant had paid the fee, purged himself 
of contempt and had been discharged from custody. No 
further proceedings in respect thereto could have been 
taken by the court or the party aggrieved. Payment and 
satisfaction of the order foreclosed all possible appeal 
to this court. The conclusion is inevitable that the cause 
to which the editorial referred was irrevocably deter- 
mined and concluded and however unfair and however 
calculated to bring the court or the administration of 
justice into ridicule, contempt, discredit or odium, a 
point which we deem unnecessary to decide, its publica- 
tion was not subject to direct proceedings against its 
author or the person responsible for its publication as 
and for a constructive contempt. Judges, similarly as 
other public officers, are open to criticism. So long as 
such criticism is not calculated to influence a judge in 
respect to matters then pending before him such criticism 
does not constitute contempt and for any injury suffered 
by him therefrom, he, similarly as others, must seek 
redress by the ordinary legal remedies provided for that 
purpose. The case of In re Bush, 8 Haw. 221, decided 
in 1891, cannot now be considered as authority. That 
case was decided prior to the application to these Islands 
of the Federal Constitution, by Article I of the Amend- 
ments of which the freedom of speech and of the press is 
guaranteed. In so far as that case holds that a malicious 
publication calculated to bring the court into ridicule, 
contempt, disregard or odium, although not concerning 
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or referable to a pending cause, constitutes a constructive 
contempt and is summarily punishable as such, it cannot, 
in view of the application of Article I of the Amendments 
to the Constitution of the United States, be considered as 
a precedent. Moreover, section 4052, R. L. 1915 (P. C. 
1869, c. 29, s. 18; am. by implication L. 1872, c. 13, s. 1), 
upon which the Bush case was predicated, in so far as it 
may attempt to make such publication summarily punish- 
able as and for a constructive contempt, is unconstitu- 
tional and void as contrary to the provisions of the 
Amendment to the Constitution referred to. Nor has 
section 4056, R. L. 1915 (L. 1903, c. 21, s. 2), any greater 
efficacy. Obviously neither section 4052 nor section 4056 
could enlarge the powers of a circuit judge over con- 
tempts beyond that permitted by the Constitution of the 
United States. 

The ‘circuit judge presiding over the division of 
domestic relations was therefore without jurisdiction to 
summarily punish the petitioner for the publication of 
the editorial complained of as and for a constructive 
contempt. The writ must be made permanent and it is 
so ordered. 

M. F. Prosser (Frear, Prosser, Anderson & Marz on 
the briefs) for petitioner. 

H. K. Ashford, Special Deputy City and County Attor- 
ney (W. H. Heen, City and County Attorney, with him 
on the brief), for respondent. 
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PETERS, C. J., PERRY AND LINDSAY, JJ. 


ORAL OPINION. 


The power of a court to relieve from a forfeiture of a 
bail bond includes the power to relieve upon terms, 
spoken of in the authorities as “partial remission.” This 
power the trial judge did not believe the circuit court 
to possess in the absence of statute. The contention of 
the Territory that the court exercised its discretion and 
hence unless abused, its denial of the motion of the 
sureties is not reviewable, is not borne out by the judge’s 
opinion. He denied the existence in the court of the 
power to partially remit and in this there was error. 

The exceptions of the sureties are sustained and the 
cause remanded for further proceedings not inconsistent 
with this opinion. 

H. K. Ashford, Special Deputy City and County 
Attorney (W. H. Heen, City and County Attorney, and 
J. ©. Kelley, Deputy City and County Attorney, on the 
brief), for the Territory. 

Marguerite K. Ashford for Lee Sing (Watson & 
Lymer on the briefs for Chun How, and Thompson, Cath- 
cart & Beebe with her on the briefs for Lee Sing). 
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WHEREAS, Almighty God, in His wise Providence has 
taken from us our brother and friend, Hon. FRANCIS 
Marcu Harca, who for so many years was an honored 
member of the Bar of this Court, and for a period was 
a Justice of the Supreme Court of Hawaii; and in all 
his relations as an attorney at law and a judge, was 
respected and honored for his learning, ability and 
integrity; Be it 

ResotveD: That in the death of Mr. Hatch the com- 
munity has lost an honored citizen and the bar a learned 
and upright member, and the Court a faithful and 
respected counselor. 


RESOLVED: That this Resolution be spread upon the 
records of the Supreme Court and a copy forwarded to 
the surviving members of the family of the deceased. 


Honolulu, April 9, 1924. 
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WHEREAS, on the 10th day of November, A. D. 1922, 
Horace WORTH VAUGHAN, a member of the Bar of this 
Court, died at his home in the City of Honolulu, now, 


Br IT REsoLven, That the Bar of Hawaii hereby ex- 
presses its regret for the loss sustained and bears 
testimony of its respect for the deceased. Judge Vaughan 
was a descendant of John Vaughan who, in the year 1685 
left England and settled at Jamestown, Virginia. Until 
coming to Honolulu, in September, 1915, his home had 
been in the State of Texas, where at the age of nineteen 
years he began the practice of law. From the year 1890 
to the year 1915 he continuously held public offices in 
his native state, serving in the following positions: City 
Attorney, County Attorney, District Attorney, State 
Senator and Member of the United States Congress. The 
fact that for twenty-five years he was successively elected 
to these several offices of trust and responsibility bears 
evidence of the esteem and confidence in which he was 
held by his fellows, and likewise testifies to his ability 
and worth as a public servant. After coming to Hawaii, 
for six years he held the position of Judge of the United 
States District Court. During this period he handled 
much of the important work of the Court and his opinions 
show his high legal attainments; and, 


BE IT FURTHER RESOLVED, That we express our sincere 
sympathy to the members of his family and that a copy 
of these resolutions be entered upon the records of this 
Court. 


Honolulu, April 9, 1924. 
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RULE 15 oF tue SUPREME COURT 


(Including Amendment of May 14, 1924) 


15. ADMISSION TO THE BAR. 


1. Each applicant for admission to the bar shall file with the 
clerk a verified application setting forth his name, age, nationality, 
last place of residence, the character and term of his study and if 
he has been admitted to practice before the highest court of any 
other state, territory or country, that he is in good standing in such 
court. Said application shall also set forth all other matters apper- 
taining to the applicant’s qualifications for admission as in these 
rules required or as required by the laws of the Territory of Hawaii. 
Said application shall be accompanied by the recommendation of at 
least two attorneys of this court and by such other documents as 
may be necessary to show the applicant’s qualifications. The recom- 
mendations required must set forth how long a time, when and 
under what circumstances those making the same have known the 
applicant and must state that the applicant is to the knowledge of 
those making the recommendations a person of good moral character. 

2. An applicant who is a member of the bar of the highest court 
of some other state, territory or country that requires an examination 
for original admission to the bar and who has engaged in at least 
three years of active practice in the place or places where he has 
been admitted may be admitted to practice before this court on mo- 
tion. It is provided, however, that such applicant for admission on 
motion shall file with his application a certificate of a judge of a 
court of record in such state, territory or country showing that an 
examination for original admission to the bar is required in such 
state, territory or country, that the said applicant has been actively 
engaged in the practice of his profession for three years immediately 
preceding the date of his application or the date of his departure 
from such state, territory or country, that the applicant is in good 
standing before the bar of such state, territory or country and that 
the applicant is a person of good moral character. 

And it is further provided that the court before admitting such 
applicant on motion, or authorizing him to appear before the exam- 
ining board, for examination as to his legal qualifications, shall 
always upon due investigation satisfy itself as to the good moral 
character and professional standing of the applicant in the state, 
territory or country from which he has removed. 

3. No applicant who is not a member of the bar of the highest 
court of some state, territory or country will be admitted to practice 
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in this court unless he is a graduate of a law school of recognized 
standing or unless he shall have studied diligently at least three 
years in such law school or in the office of one or more competent 
attorneys or partly in such school and partly in such office for a 
total period of three years. No correspondence course, extension 
course, or other course or period of home-study will be accepted as 
the equivalent of the requirement of graduation from a law school 
or actual study in a law school or in the office of a competent 
attorney as provided by this rule. 

4. Any applicant not admitted on motion as in paragraph 2 of 
this rule provided must pass an examination which satisfies the 
court that he has the legal and educational qualifications entitling 
him to be admitted to practice as an attorney before the court. 

5. No person who is not a citizen of the United States will be 
admitted on motion or otherwise. (Act 81, Session Laws, 1921.) 

6. No attorney who has been disbarred shall be reinstated except 
upon a showing that he has complied in good faith with the order 
of disbarment, and he shall make such additional or further showing 
as may be required by the court. 

7. There shall be a committee of three members of the bar 
appointed by this court who shall constitute the Board of Examiners 
to conduct the examination of any applicant for admission to the 
bar except those admitted by motion as herein provided; said board 
shall examine into the legal and educational qualifications of the 
applicant for admission and must give a written examination and 
may give an oral examination in addition thereto. Said board shall 
report to this court its recommendation. The record of said examina- 
tion shall be filed in this court together with applicant’s application. 

8 No applicant whose application has been denied shall again 
apply for admission within six months thereafter. Where such denial 
is due to the failure of the applicant to pass a regular bar examina- 
tion such applicant may, upon application for admission filed bẹ him, 
be again examined at the next succeeding regular examination. 

9. Unless otherwise directed by the court regular examinations 
of candidates for admission to the bar will be held at Honolulu dur- 
ing the months of January and July of each year. 

10. Any applicant may, and all applicants not admitted on motion 
shall, be required to pass an examination on local practice and 
statutory law. 


DIGEST 


ABATEMENT. 

1. Pendency of a prior action. 

An action seeking to obtain a declaratory judgment under Act 
162, S. L. 1921, does not abate a subsequent action for quo war- 
ranto when it appears from the pleadings in the prior action 
that a declaratory judgment is not applicable to the facts pleaded. 
Kealeikau v. Hall, 420. 

See APPEAL AND ERROR, 11. 


ACCOUNT, BOOKS OF. 
See EVIDENCE, 8, 9, 10, 21. 


ACTIONS. 
1. Defense of illegality. 
In order to avail himself of the defense of illegality, a party 
must, under Rule 4 of the First Circuit Court, plead the alleged 
illegality. Saiki v. Lee Sing, 399, 409. 
See ABATEMENT, 1; ASSOCIATIONS, 1, 2, 3, 4; CONTRACTS, 
3; INFANTS, 1, 2; JUDGMENTS, 7. 


ADVERSE POSSESSION. 
1. Haclusive possession—evidence. 
It appearing from the evidence that the person who, it is claimed, 
had gained title to the land by adverse possession was not in 
exclusive possession thereof for the statutory period, the land 
being occupied by other persons not shown to have been holding 
under the claimant, the trial court properly granted nonsuit. 
Edmonds v. Wery, 621. 


AGENCY. 
See PRINCIPAL AND AGENT. 


ALIENS. 
See WORKMEN’S COMPENSATION, 1. 


ALIMONY. 
See DIVORCE, 1. 


APPEAL AND ERROR. 
1. Enforcement of decree pending appeal—exemption of guardian 
from requirement of a bond. 
The provisions of section 2510, R. L. 1915, do not exempt a 
guardian from the necessity of filing a bond to prevent the 
enforcement, pending appeal by him, of a decree of the judge of 
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APPEAL AND ERROR—Continued. 
the division of domestic relations of the first judicial circuit 
settling the final accounts of the guardian and ordering him to 
pay forthwith to the ward the amount found to be due the ward. 
Re Crowell, 129. 


2. Decisions reviewable—ruling of auditor refusing to certify 
public contract. 

A public accountant who deems himself aggrieved by the refusal 
of the auditor of the Territory to indorse on a public contract 
his certificate that there is an available and unexpended appro- 
priation or balance of an appropriation sufficient to cover the 
amount required by the contract, is authorized under section 1406, 
ER. L. 1915, to appeal from such ruling to the justices of the 
supreme court. In re Thompson, 143. 

3. Remand. 

Where upon exceptions in a jury waived case an exception to 
the decision is sustained upon the ground that the same fails 
to conform to the provisions of section 2380, R. L. 1915, due to 
the failure of the trial court to state in its decision “its reasons 
therefor,” and the cause is ordered remanded with instructions 
to the trial court to render a decision “stating its reasons there- 
for,” such order is in effect a direction to the trial court to 
proceed anew with the trial of said cause at that point where 
the error occurred and complete the same to decision and judg- 
ment as though no decision had theretofore been rendered in said 
cause. Woods v. Rapozo, 219, 220. 


4. Assignment of errors—form and sufficiency of specifications. 
The mere statement that the verdict and the judgment are “con- 
trary to law” is not sufficient as an assignment of error within 
the meaning of the statute relating to writs of error. Zen v. 
Koon Chan, 369, 372. 

5. Haceptions. 

Objections not raised in the court below cannot be raised for 
the first time on appeal. Saiki v. Lee Sing, 399, 402, 405. 

6. Dismissal—moot questions. 

When, pending an appeal from the judgment of a lower court, 
and without any fault of the defendant, an event occurs which 
renders it impossible for the appellate court, if it should decide 
the case in favor of the plaintiff, to grant him any effectual relief, 
the court will not proceed to a formal judgment, but will dismiss 
the appeal. Anderson v. Cain, 415, 419. 

7. Review—question of fact—fsindings. 

The decision of the circuit court jury waived will not be set aside 
on appeal where there is evidence to support it. Hewahewa v. 
Lalakea, 544, 553, 
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8. Review as Depending on Mode of Review. 

Upon writ of error this court is prohibited under the provisions 
of Section 2523, R. L. 1915, as amended by Act 44, S. L. 1919 from 
reversing any finding depending upon the credibility of witnesses 
or the weight of evidence, and assignments of error to findings 
of fact will not be disturbed if sustained by evidence more than a 
scintilla. Hewahewa v. Lalakea, 544, 553. 


9. Review—harmless error—findings of fact. 

Where the judgment is supported by proper findings it is not 
vitiated by findings on immaterial points; such findings may be 
treated as surplusage. Hewahewa v. Lalakea, 544, 565. 

10. Requisites of appeal—service on parties of copy of notice of 
appeal not essential to jurisdiction. 

In an appeal to this court from the decree of a circuit judge at 
chambers, the filing in court of the notice of appeal within five 
days and the payment of costs accrued and the filing of a bond 
for costs to accrue within ten days are the effective appellate acts 
which give to this court the power to review the decree com- 
plained of. Service on the appellee or on non-appealing coparties 
of a copy of the notice of appeal does not constitute a part of 
the appeal and is not essential to the jurisdiction of this court 
to review the decree appealed from. Laupahoehoe 8. Co. v. Lala- 
kea, 682, 687. 


11. Parties—death of prevailing party after judgment and before 
presention by opposite party of proposed bill of exceptions. 
Upon the death of a party after judgment in his favor and before 
presentation by the opposite party of a bill of exceptions to review 
said judgment it is unnecessary in order to prosecute exceptions 
that the appellant secure a substitution of the legal representative 
of such deceased party. Thompson v. Rapozo, 755, 759. 

12. Preservation in lower court of grounds of review—excep- 
tions—necessity of. 

Under the provisions of section 2522, R. L. 1915, as amended by 
Act 44, S. L. 1919, no error going to the admission or rejection 
of evidence or to the giving or refusing to give an instruction 
to the jury shall be considered by the supreme court unless the 
same is made the subject of an exception noted at the time the 
alleged error was committed. Hou v. Hohlweg, 760. 

13. Objections—necessity of. 

Objections not raised in the court below cannot be raised for 
the first time on appeal. Hou v. Hohlweg, 760. 

14. Reserved question—prior ruling not a bar. 

The power granted to trial judges under sections 2511 and 2512, 
R. L. 1915, as amended by Act 47, S. L. 1919, to reserve questions 
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of law for the consideration of this court, may in a proper case 
be exercised even though the trial judge has already expressed 
his views or made a ruling upon the disputed point, provided at 
the time of the reservation he has well founded doubts as to the 
correctness of his views or ruling. Honolulu Plant’n v. Tsunoda, 
835, 837. 

See COSTS, 1; EVIDENCE, 6, 7, 10, 11, 13, 16; HABEAS CORPUS, 
1, 3; INFANTS, 1, 2; LANDLORD AND TENANT, 1; NEW 
TRIAL, 2; SET OFF, 1. 


APPROPRIATIONS. 

1. Auditor—certijficates as to available unexpended appropriations. 
A contract with a publisher for publishing and printing the 
supreme court reports of the Territory at a specified amount per 
page, but which does not limit the maximum number of pages 
to be contained in each volume, does not fix the liability of the 
Territory with sufficient certainty to justify the auditor in cer- 
tifying that there is an available unexpended appropriation or 
balance of an appropriation over and above all outstanding con- 
tracts to cover the amount required by such contract. In re 
Thompson, 221, 226. 


ASSAULT AND BATTERY. 
See CRIMINAL LAW, 6; RAPE, 1. 


ASSIGNMENTS. 
See PUBLIC LANDS, 1. 


ASSOCIATIONS. 
1. Actions—parties’ plaintiff. 
At common law all the members of an unincorporated voluntary 
association, however numerous, must appear in their several 
names as parties’ plaintiff. Schools v. Matthewman, 830, 831. 
2. Partnerships. 
So far as its capacity to sue or be sued is concerned an unincor- 
porated voluntary association is rated as a partnership. Schools 
v. Matthewman, 830, 834. 
3. Actions—amendment. 
The designation of an unincorporated association as petitioner 
is a procedural defect and not one of substance and the court 
upon proper application therefor should permit an amendment. 
Schools v. Matthewman, 830, 833. 
4. Actions—who may sue. 
In the absence of an enabling statute an unincorporated associa- 
tion cannot sue or be sued in its common or associate name. 
Schools v. Matthewman, 830, 332. 
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ASSUMPSIT. 
See EVIDENCE, 8, 9. 


ATTORNEY AND CLIENT. 

1. Retainer and authority—incidents of relation—scope of auth- 
ority. 

Where a firm of attorneys is retained generally to represent the 
applicant upon an application made for a building permit pursuant 
to and as required by the provisions of Ordinance No. 175 of the 
ordinances of the City and County of Honolulu, to which a protest 
has been filed, and to secure the permit therein prayed, its em- 
ployment includes the implied power to take any and all steps 
usually and reasonably necessary to secure the desired permit 
and when secured to oppose any steps that might be taken within 
a reasonable time after its issuance to revoke or nullify it or 
nullify the privileges granted under it. Anderson v. Rawley Co., 
60, 64. 

SEE DISTRICT MAGISTRATES, 1; GUARDIAN AND WARD, 
3, 4, 5, 10, 12, 14, 15; INFANTS, 2; JUDGES, 1, 2. 


AUDITOR. 
See APPEAL AND ERROR, 2; APPROPRIATIONS, 1; CON- 
TRACTS, 6. 


AUTOMOBILE INSURANCE. 

1. Construction of policy—collision clause. 

An insurer is not liable to the insured under the collision clause 

in its policy indemnifying the insured against “direct loss or 

damage . . . caused by accidental collision . . . with any 
object” where the damages to the automobile covered 

were caused by its capsizing or tipping over on to the road over 

which it was being operated upon the sudden application of its 

brakes. Alexander v. Home Ins. Co., 326. 


2. Construction of policy. 

A policy of insurance is a contract. While in case of doubt or 
ambiguity its terms must be construed strictly against the in- 
surer, in construing the meaning of words employed therein, 
such words, similarly as in the case of ordinary contracts, should 
be given their ordinary and popularly accepted meaning in the 
absence of anything to show that they were used in a different 
sense. Alexander v. Home Ins. Co.. 326, 328. 

3. Concurrent causes of loss. 

Where two causes of loss concur, one at the risk of the insured 
and the other insured against, if the damage caused by each 
peril can be discriminated it must be borne proportionately. Royal 
Hawaiian v. Home Ins., 333. 
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4. Construction of a policy—collision clause. 

An insurer is not liable to the insured under a collision clause in 
its policy indemnifying the insured against “direct loss or dam- 
age . . . caused by accidental collision . . . with any ob- 
ject” where the damages to the automobile covered were caused 
by it becoming unmanageable, leaving the road over which it 
was traveling and falling to the bottom of an adjoining gulch. 
Royal Haw'n v. Home Ins., 333. 


BAIL. 
1. Forfeiture of bond. 
A circuit court has power partially to remit a forfeiture of a 
bail bond. Ter. v. Bitonio, 861. 


BAILMENT. 
See CONTRACTS, 1. 


BASTARDS. 

1. Proceedings under bastardly laws—nature of proceedings— 
burden of proof. 

The proceedings provided for by R. L. 1915, Ch. 172, relating to 
the support of bastards, are civil in their nature. It is sufficient, 
therefore, in order to justify a judgment against the respondent 
for the support of the child, if the petitioner's case is proven 
by a preponderance of the evidence. Territory vs. Good, 8, 10, 11. 
See JUDGMENT, 1. 


BILLS AND NOTES. 
1. Evidence—prima facie showing of due execution of note. 
In an action upon a promissory note against a corporation as 
maker, there was no direct testimony that the person who pur- 
ported to sign the note as treasurer of the corporation on its 
behalf was in fact its duly elected treasurer or that as treasurer 
he had been authorized to sign the note. But there was evidence 
that the corporation had overdrawn its account with the plaintiff, 
a banking corporation; that the note sued on was given by the 
defendant and accepted by the plaintiff to offset the overdraft 
and that the amount of the note was credited by the plaintiff to 
the defendant’s overdrawn account. Held, that this evidence, 
wholly uncontradicted, was a sufficient prima facie showing that 
the person who purported to sign the note as treasurer was in 
fact the treasurer and was authorized to sign for the corporation, 
the maker. Bishop & Co. v. Haw. Koap Co., 537, 539. 
2. Promissory note—release of endorser. 
In an action against the maker and an endorser of a promissory 
note, evidence offered by the endorser to prove a release of him- 
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self as endorser is admissible. Bishop & Co. v. Haw. Soap Co., 
537, 539. 

3. Consideration for modification. 

Mere part-payment by the maker to the payee as holder of a 
promissory note of the amount due thereon is not sufficient to 
support a modification of said note. Rapozo v. Keliinot, 763, 768. 
4. Transfer—striking out indorsement. 

Where a promissory note is indorsed by the payee for collection 
and it subsequently is lawfully returned to his possession he 
may strike out such indorsement. Rapozo v. Keliinot, 763. 

See STAMP TAX, 1. 


BONDS. 
See APPEAL AND ERROR, 1; BAIL, 1; EXECUTORS AND 
ADMINISTRATORS, 1. 


BOUNDARIES. 
See ROYAL PATENT, 1. 


BROKERS. 
See TRUSTS, 2. 


CHATTELS. 
See CONDITIONAL SALE, 1, 2; STATUTES, 1. 


CHECKS. 
See CRIMINAL LAW, 18. 


CLERKS OF COURT. 
See CONTRACTS, 6, 7, 8. 


COLLISIONS. 
See AUTOMOBILE INSURANCE, 1, 4. 


COMMERCIAL PAPER. 
See BILLS AND NOTES. 


COMMON LAW. 
See EXECUTORS AND ADMINISTRATORS, 1. 


CONDITIONAL SALE. 

1. Interest of vendee of chattel under before performance of 
conditions. 

Under a conditional sale of a chattel the terms of which provide 
that title shall not pass to vendee until payment of the purchase 
price, the vendee acquires no interest in the chattel itself which 
he may sell or assign, the right that such vendee acquires being 
merely the right upon performance of the conditions of sale to 
become the owner of the chattel. Aoyama v. Rose, 614. 
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2. Assignment of right of vendee under conditional sale. 
Except as restrained by the terms of the agreement of sale, the 
vendee under a conditional sale has such a right as he may 
transfer or assign. Aoyama v. Rose, 614. 


CONSPIRACY. 
See CRIMINAL LAW, 7, 8, 10, 11, 12. 


CONSTITUTIONAL LAW. 
1. Indictment—allegations—insufficiency or defectiveness of— 
waiver of constitutional rights. 
Defendants were charged with maliciously or fraudulently con- 
spiring together to commit a felony, to wit, to unlawfully use 
and cause to be exploded dynamite for the purpose of inflicting 
bodily injury upon S, or to frighten and terrify him, or to injure, 
destroy or damage the house occupied by said S. The defendants 
did not demur or otherwise take exception to the indictment but, 
on the contrary, each defendant upon being interrogated specific- 
ally stated that he understood the nature of the accusation against 
him, and defendants, through their attorneys, in writing stipulated 
that the indictment was not uncertain by reason of insufficient 
or defective allegations, and that they waived any insufficiency 
in the allegations of the indictment. After trial and conviction, 
on exceptions brought to this court, the question of the sufficiency 
of the allegations in the indictment being raised for the first 
time, held, that the alleged insufficiency or defectiveness of the 
indictment was waived. Territory v. Goto, 65, 74. 
2. Indictment for larceny—conviction of embezzlement. 
The provisions in section 3828, R. L. 1915, to the effect that, 
upon the trial of an indictment for larceny, the jury may return 
a verdict of guilty of embezzlement contravenes Article VI of 
the amendments to the Constitution of the United States which 
provides that in all criminal prosecutions the accused shall 
enjoy the right to be informed of the nature and the cause of the 
accusation. Terr. v. Burns, 253, 254. 
3. Right to trial by jury. 
In a prosecution for a violation of Act 36, S. L. 1920, a defendant 
is not entitled to a trial by jury in the first instance. Terr. v. 


Taketa, 844. 


CONTEMPT. 
1. Publications—after cause is ended. 
A judge of the circuit court is without jurisdiction to summarily 
punish as and for a constructive contempt the publication of an 
alleged contemptuous editorial concerning a cause theretofore 
finally determined and concluded in said court. Coll v. Desha, 855. 
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CONTRACTS. 


1. Duration of. 

The duration of a contract of agency or bailment is to be deter- 
mined by the intent of the parties as expressed by or necessarily 
implied from the terms of the contract itself. Terr. v. Truslow, 
109, 113. 

2. Duration of. 

Where the owner of capital stock of a corporation indorses in 
blank certificates thereof bearing his name as owner and delivers 
them to another for the purpose of sale at a minimum price, in 
the absence of evidence showing a contrary intention the continu- 
ance of the authority to sell such stock at the minimum price 
or better, until modified or revoked, is necessarily implied. Terr. 
v. Truslow, 109, 113. 

3. Actions—pleading—assignment of breach. 

Where the obligation of a vendor to deliver depends upon the 
implied condition that when called for by the vendee the subject 
of the sale shall be in existence, a complaint for damages for 
nondelivery is defective which fails to allege that the subject of 
the sale was in existence and capable of delivery when called for 
by the vendee. Smith v. Lee Chee, 122, 128. 


4. Construction—variance. 

When a written contract is couched in terms which import a 
complete legal obligation with no uncertainty as to the object or 
extent of the engagement, it is (in the absence of fraud, accident 
or mistake) conclusively to be presumed that the whole engage- 
ment of the parties and the extent and manner of their under- 
taking were reduced to writing, and a contemporaneous oral 
agreement will not be permitted to vary or contradict its terms. 
Smith v. Lee Chee, 122, 124. 

5. Breach—excuse—nonperjormance—subsequent impossibility. 
Plaintiffs and defendants entered into a contract whereby the de- 
fendants agreed to sell and the plaintiffs to purchase 3000 bags of 
taro to be grown by the defendants in their patches at Moanalua 
and Manoa Valley, City & County of Honolulu; plaintiffs brought 
an action for damages for nondelivery of taro as demanded. 
HELD: The contract of sale must be deemed to be subject to the 
implied condition that the parties shall be excused if before 
breach performance becomes impossible from the perishing of the 
taro without fault of the vendor. Smith v. Lee Chee, 122. 

6. In name of Territory. 

A contract with a publisher for publishing and printing the 
supreme court reports of the Territory which is executed by the 
clerk of the court in his own name and not in the name of the 
Territory does not comply with section 1419, R. L. 1915, and 
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should not be certified by the auditor. In re Thompson, 221, 225. 


7. Contemporaneous construction. 

The custom of clerks of the supreme court, long approved by 
executive officers of the Territory, to make and sign contracts 
for the publication and printing of the supreme court reports of 
the Territory in their own names does not abrogate or suspend 
the statute requiring such contracts to be executed in the name 
of the Territory. In re Thompson, 221, 225. 


8. Clerk of supreme court not authorized to enter into contract 
on behalf of the Territory. 

The clerk of the supreme court is not authorized by law to enter 
on behalf of the Territory into a contract for the publication of 
the reports of the supreme court. In re Thompson, 221, 227. 


9. Joint obligors—when less than all may be sued. 

In an action at law upon a promissory note given by a copart- 
nership, the fact that one of the partners was at the date of the 
note the husband of the payee (the plaintiff) does not prevent 
recovery by the plaintiff from the remaining partners. Zen v. 
Koon Chan, 369, 371. 

10. Building contract—departure from terms—waiver. 

A provision in a building contract that no alterations shall be 
made in the work except upon the written order of the owner 
may be waived by the parties. Saiki v. Lee Sing, 399, 407. 

11. Territory held not to have warranted subsoil conditions where 
piles were to be driven. 

In inviting tenders for the construction of a wharf the Territory 
exhibited to intending bidders blue prints showing the materials 
found in certain borings made in the site of the proposed wharf 
and in a large area adjoining thereto. It also exhibited plans 
and specifications relating to the construction of the wharf. The 
specifications, while specifying the required breadth and thickness 
of the concrete piles which were to form part of the structure and 
while further specifying the carrying capacity required of the 
piles when driven, were silent as to the lengths of the piles and 
as to the depths to which they would have to be driven (except 
that a certain minimum penetration was prescribed). One of 
the general specifications was that “all bidders must visit the 
site and familiarize themselves with the existing conditions, and 
the successful bidder will be held to have examined the site, 
and no extra compensation will be made by reason of any mis- 
understanding or error on his part as regards the site and the 
conditions thereof.” One of the more particular specifications 
read as follows: “1. Sounding: Previously obtained submarine 
contours of the portion of the work where piles are to be driven 
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are shown on the drawings. Although they indicate approximately 
the conditions that are likely to be found, intending bidders must 
examine the site of the work, and should satisfy themselves as 
to the depths to which piles will have to be driven. Borings: 
Borings have been made in the locatigns as shown on the plans 
which show approximately the character of the materials thru 
which the piles are supposed to be driven.” All of these plans, 
blue prints and specifications were made a part of the contract 
with the successful bidder. Held, that the Territory did not 
warrant the nature or the bearing value of the materials to be 
encountered in the driving of the piles or the depths to which 
the piles would have to be driven and that on the contrary the 
contract clearly placed upon the contractor (a) the burden of 
making such further examinations of the site as might be neces- 
sary in order to avoid misunderstandings or error and (b) all 
the risks involved in determining the lengths in which the piles 
should be cast and the depths to which they would have to be 
driven in order to attain the required bearing capacity. Lord v. 
Territory, 792. 

See AUTOMOBILE INSURANCE, 2; INJUNCTION, 2; OPTION, 
1; SPECIFIC PERFORMANCE, 1. 


CORPORATIONS. 
1. Knowledge of officers as affecting corporation. 
As a general rule the knowledge of the officers and agents of a 
corporation is deemed to be the knowledge of the corporation; 
but when the officer whose knowledge is sought to be charged to 
the corporation aids or abets or participates in a fraud upon the 
corporation for the benefit of himself or another, his knowledge 
is not imputable to the corporation. Waterhouse Co. v. Ins. Co., 
572, 578. 
2. Separate existence—fraud—burden of proof. 
The ordinary presumption is that when a corporation has been 
formed in the manner provided by law, it continues to have 
existence as a separate and distinct entity. When it is claimed 
that a corporation is in reality not a separate entity but is merely 
an adjunct or department or instrumentality of another corpora- 
tion for purposes of fraud, the burden rests upon those so con- 
tending to prove the fact. Waterhouse Co. v. Ins. Co., 572, 581. 
3. Separate existence—instructions—evidence. 
Upon the undisputed evidence in this case, HELD that it was 
correct to instruct the jury that two certain corporations were 
separate and distinct entities. Waterhouse Co. v. Ins. Co., 572. 
4. Meetings—quorum—sufficiency. 
When a corporation by its own rule has defined a quorum for the 
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purpose of its business to be two-thirds of those who attend on 
the opening day, it is immaterial that a majority of those quali- 
fied to attend refuse to be present on the opening day. Those 
so refusing are not to be considered in determining whether a 
quorum is present. Baker v. Dudoit, 678. 

5. Meetings—quorum—sufficiency. 

The ordinary rule of deliberative bodies that a majority of those 
qualified to attend as members shall constitute a quorum is in- 
applicable to a private corporation which by rule or by law has 
otherwise defined a quorum. Baker v. Dudoit, 678. 

See BILLS AND NOTES, 1; CONTRACTS, 2; EVIDENCE, 9; 
TAXATION, 5. 


COSTS. 

1. Who liable for costs, when more than one trial. 

When there are two or more successive trials in an action at law 
the final liability to pay costs is not determined till final judg- 
ment. The party finally losing the case must pay all the costs 
even though he prevailed in one or more of the earlier trials. 
Victor v. Pili, 745. 

SEE TRUSTS, 1. 


CO-TENANTS. 
See JUDGMENTS, 4. 


COURTS. 
1. Moot questions. 
The duty of courts is to decide actual controversies only and 
not to give opinions on moot questions, but when the event which 
it is claimed will render it impossible to give relief to appellant, 
is caused by the voluntary act of the appellee the rule does not 
apply. Anderson v. Rawley Co., 150, 152. 
2. Jurisdiction—district courts—violations of National Prohibi- 
tion Act. 
Under the Act of Congress of November 23, 1921, supplementing 
the National Prohibition Act, the district courts of Hawaii have 
jurisdiction of criminal cases in which defendants are charged 
with a first offense of manufacturing intoxicating liquor contrary 
to the provisions of the National Prohibition Act. In re Abreu, 
237, 240. 
3. Jurisdiction—violations of National Prohibition Act. 
Under the Act of Congress of November 23, 1921, supplementing 
the National Prohibition Act, a circuit court of this Territory has 
jurisdiction on indictments found by a grand jury drawn and 
impanelled within the circuit for offenses involving violations 
of the National Prohibition Act. Terr. v. Kitahara, 397. 
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4. Jurisdiction—foreign judgment. 

Where in a certified copy of a judgment rendered in a Califor- 
nia court it is recited that the parties appeared in that court 
through their respective attorneys and that evidence was produced 
on behalf of both of said parties, held, a sufficient showing of 
jurisdiction of the California court was made. Arnold v. Bell, 
642, 645. 

See EVIDENCE, 5a. 


COVENANTS. 
See LANDLORD AND TENANT, 3. 


CRIMINAL LAW. 
1. Vrial—instructions—degree of crime. 
When the evidence in a case in which the defendant is charged 
with murder in the first degree is such as not to support a verdict 
of manslaughter or of assault and battery, it is not error for 
the presiding judge in his charge to the jury to omit all reference 
to manslaughter and to assault and battery and to direct the jury 
that its verdict will be either that the defendant is guilty of 
murder in the first degree or that he is guilty of murder in the 
second degree or that he is not guilty. Terr. vs. Buick, 28. 
2. Credibility of witnesses. 
An instruction in a trial under an indictment for murder that 
‘if you find and believe from the evidence that any witness in 
this case has knowingly and wilfully sworn falsely to any material 
fact in this trial or that any witness has knowingly and wilfully 
exaggerated any material fact or circumstance for the purpose 
of deceiving, misleading or imposing upon you, then you have 
a right to reject the testimony of such witness, unless corroborated 
by other credible evidence” held correct, particularly in the light 
of other instructions. Terr. v. Buick, 28, 41. 


3. Definition of “reasonable doubt.” 

An instruction that the real question submitted to a jury under 
an indictment for murder in the first degree is “whether after 
hearing the evidence and from the evidence you have or not an 
abiding belief that defendant is guilty and if you have such belief 
so formed it is your duty to convict”, whether regarded by itself 
or in conjunction with other instructions amply directing the jury 
that it cannot convict unless the evidence for the prosecution 
shows that the defendant is guilty beyond a reasonable doubt 
and further explaining to the jury that a reasonable doubt “is 
a doubt of guilt reasonably arising from all the evidence in the 
case,” that “proof is said to be deemed to be beyond all reason- 
able doubt when the evidence is sufficient to impress the judg- 
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ment of ordinarily prudent men with a conviction on which they 
would act without hesitation in their own most important con- 
cerns and affairs of life,” that the circumstances disclosed by the 
evidence “must exclude to a moral certainty every other reason- 
able hypothesis” than the innocence of the defendant and other- 
wise correctly indicating the meaning of the term reasonable 
doubt as used in criminal law, is not erroneous. Terr. v. Buick, 
28, 36. 

4. Trial—instructions—presumption of malice in homicide. 

An instruction in the language of the statute to the effect that, 
when the act of killing another is proved, malice aforethought 
shall be presumed against the party who did the killing even 
tho’ unauthorized by law (on the theory that the statute author- 
izing it is unconstitutional) is not prejudicial to the defendant 
in a case where the evidence does not in any view permit of a 
finding that the killing was without malice aforethought and re- 
quires a finding either that the defendant did not commit the 
killing or else that he committed the killing with malice afore- 
thought. Terr. v. Buick, 28, 56. 


5. Argument and conduct of counsel—time of objections. 

An objection to an argument by counsel for the Territory to a 
jury in the trial of a criminal case comes too late when made for 
the first time after rendition of the verdict. Terr. v. Buick, 28, 59. 


6. Sufficiency of evidence. 

The evidence in this case reviewed and held not to permit a find- 
ing of guilty of manslaughter or of assault and battery. Terr. v. 
Buick, 28. 


7. Conspiracy. 

Conspiracy implies concert of design and not participation in 
every detail of execution. It is not necessary that the plan or 
combination shall embrace in detail in its early stages the various 
means by which it is to be executed, as it is sufficient that there 
is a general plan to accomplish the result sought by such means 
as may from time to time be found expedient. Terr. v. Goto, 65, 
87, 88. 

8. Instructions—conspiracy. 

Upon a trial under an indictment for conspiracy to unlawfully 
use dynamite, where there was evidence tending to show that 
certain of the defendants conspired together in Honolulu to 
commit violence upon a person living on the island of Hawaii, 
the precise manner in which the proposed violence was to be 
committed being left undetermined, and that thereafter certain 
other persons on Hawaii entered into the conspiracy, perfected 
the details thereof and determined upon and proceeded to use 
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56 


dynamite as the means and instrument of the proposed violence, 
the jury was properly instructed that if it found all of these 
facts beyond a reasonable doubt and that the act done was the 
reasonable and probable result of, and reasonably calculated to 
accomplish the original purpose, it might find all of the defendants 
guilty as charged. Terr. vs. Goto, 65, 86, 87. 

9. Hvidence—order of proof. 

In a prosecution for conspiracy the order of proof is largely 
within the discretion of the trial court and the prosecution may, 
prior to the establishment of the existence of the conspiracy, 
offer evidence of acts and declarations by defendants and other 
facts and circumstances, which, standing alone, would appear 
immaterial but which are to be connected up and made material 
by evidence to follow. Terr. v. Goto, 65, 75, 77. 

10. Conspiracy—evidence—acts and declarations of alleged con- 
spirators. 

In a prosecution for conspiracy evidence of acts and declarations 
of the conspirators done or made in furtherance of the common 
purpose is admissible against all of the conspirators. Terr. v. 
Goto, 65, 85. 

11. Instructions—conspiracy. 

The court instructed the jury on behalf of the prosecution, that 
if it should find from the evidence beyond a reasonable doubt that 
the acts at Olaa were in consequence of an agreement formed at 
the tea house at 4 Miles near Hilo and that such agreement was 
in furtherance or continuation of a conspiracy formed on Oahu, 
such evidence would be sufficient to prove that the conspiracy 
charged in the indictment was, as a matter of law, formed on 
Oahu. Held, that this instruction fairly stated the law applicable 
to the case. Terr. v. Goto, 65, 88. 

12. Venue—conspiracy. 

If a conspiracy be entered into in one county to commit an offense 
in another county and the original conspirators or others who 
joined the conspiracy later go into that other county to execute 
their plan of mischief and there commit an overt act, such overt 
act of any one of the conspirators in furtherance of the common 
design is considered in law a renewal or rather continuance of 
the original agreement by all the conspirators and the venue may 
be laid in the county where the agreement was entered into. Terr. 
v. Goto, 65, 90. 

13. Trial—instructions—presumptions—fabrication of evidence. 
Where the testimony of facts or circumstances tends to support 
the inference that the defendant has purposely and intentionally 
invoked a false and fabricated defense, it is proper for the court 
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to charge the jury in effect that if it believes from the evidence 
beyond a reasonable doubt that the defense is a false and fabri- 
cated one and that such false and fabricated defense was pur- 
posely and intentionally invoked by the defendant, such false and 
fabricated defense forms a basis of a presumption of guilt against 
the defendant. Terr. v. Truslow, 109, 118. 

14. Receiving Stolen Goods. 

The evidence held sufficient to support a conviction for receiving 
stolen goods. Terr. v. Witt, 177. 


15. Former conviction—identity of offenses. 

A conviction for assault and battery is under our statutes a bar 
to a subsequent prosecution for rape arising out of the same 
transaction. Terr. v. Schilling, 17 Haw. 249, overruled. Terr. v. 
Silva, 270, 275. 

16. Keeping a billiard table for hire without a license. 

Under a complaint charging that defendant kept a billiard table 
to be used for hire without having a license so to do, where it 
appeared that the table kept was used for playing the game 
known as pool and was in all respects similar to an ordinary 
billiard table except that it had six pockets, held that such a 
table is a “billiard table” within the meaning of Sec. 1995, R. L. 
1915, as amended by Act 103, S. L. 1919, and defendant was there- 
fore properly found guilty as charged. Terr. v. Yeshita, 587. 


17. Hvidence—intent to defraud—evidence of the commission of 
other offenses of a kindred nature to the offense charged. 

Where the intent of the accused is in issue evidence of other acts 
and doings of the accused of a kindred character are admissible 
as tending to show his intent in the particular case for which 
he is being tried. Terr. v. Chong Pang Yet, 693, 695. 

18. Checks without funds given in payment of past indebtedness— 
intent to defraud. 

A conviction of the offense of violating section 4007, R. L. 1915, 
relating to the issuance of checks without funds in the bank may 
be had where the check was given in part payment of an existing 
indebtedness. Terr. v. Chong Pang Yet, 693, 694. 

See EVIDENCE, 2, 3, 4. 


DAMAGES. 
1. Province of court and jury. 
The determination of the “measure” of damages is a matter of 
law for the court and the subject of instructions to the jury. 
Wada v. Associated Oil Co., 671, 675. 
See DEATH BY WRONGFUL ACT, 1; PARENT AND CHILD, 2. 
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DEATH BY WRONGFUL ACT. 
1. Action for. 
Prior to the enactment of Act 245, S. L. 1923, no action might 
be maintained in this jurisdiction by parents for the death of 
their adult daughter caused by the negligence of another. Hall 
v. Kennedy, 626. 
See PARENT AND CHILD, 2. 


DECLARATORY JUDGMENTS. 

1. When not applicable. 

The courts will not entertain jurisdiction under Act. 162, S. L. 
1921, and award a declaratory judgment when it appears from 
the pleadings that the wrongful acts complained of have already 
been committed and that a cause of action already exists, but will 
leave the party whose rights have been invaded to seek redress 
according to the established methods of procedure. Kaleikau v. 
Hall, 420. 


DEEDS. 
1. Requisites and validity—delivery—sufficiency. 
Where the court found as facts a manual delivery coupled with 
the intent in the grantor to part with all dominion and control 
over the deed and to make the same effective as a present con- 
veyance of the premises subject thereto, there has been a sufficient 
delivery of the deed. Hewahewa v. Lalakea, 544, 565. 
2. Requisites and validity—erecution—signature. 
It is not essential to the validity of a deed that the grantor shall 
actually affix his signature thereto with his own hand unassisted, 
but the deed will be binding upon him if he affixes his signature 
while another at his request guides his hand in so doing. Hewa- 
hewa v. Lalakea, 544, 562. 
3. Requisites and validity—delivery—sufficiency. 
Where a deed contains a reservation of a life estate in the 
grantor, such fact raises a strong presumption that it was in- 
tended that the title should vest in the remainderman. Hewa- 
hewa v. Lalakea, 544, 567. 
See ROYAL PATENT, 1. 


DEPOSITIONS. 
See EVIDENCE, 17. 


DISTRICT MAGISTRATES. 
1. Removal. 
Where a district magistrate as an attorney at law, with full 
knowledge of the facts, accepts and continues in an employment, 
the purpose of which is to consummate an illegal marriage and 
avoid criminal prosecution in a matter that might well come before 
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him as district magistrate, his removal from office is deemed 
necessary for the public good. Re Soares, 509. 

2. Jurisdiction. 

The plaintiff who has instituted an action before a district magis- 
trate for rent cannot question the jurisdiction of the court where 
the defense is of no title in the landlord. Murakami v. Aono, 631. 
3. Jurisdiction of. 

A district magistrate has jurisdiction to try a defendant upon a 
charge of violating the provisions of Act 36, S. L. 1920, after 
defendant has demanded a jury trial and waived examination 
in the district court. Terr. v. Taketa, 844. 

See COURTS, 2. 


DIVORCE. 
1. Separation. 
Upon a decree for separation from bed and board the court is 
not authorized in awarding the wife alimony in gross, but may 
make provision for her maintenance and support by stated peri- 
odical payments. Gomes v. Gomes, 230, 235. 
2. Extreme cruelty. 
On a libel for divorce upon the ground of extreme cruelty, the 
trial judge baving founå that the conduct of the libellee did not 
constitute extreme cruelty, it was error to grant a divorce. Wong 
Hung v. Wong Hung, 280. 
3. Nonsupport—evidence of. 
On a libel for divorce on the ground of non-support, it appearing 
that libellee was financially unable to afford a separate home, the 
mere fact that libellee insisted that libellant share with him the 
home of his parents does not justify libellant’s leaving her hus- 
band and entitle her to a divorce on the ground of the husband's 
failure to support her while absent from the home, in the absence 
of evidence showing that the conditions in that home were such 
as to justify her refusal to remain there. Kui Yin Fong v. Wm. 
8. Fong, 823. 
See EVIDENCE, 17. 


EASEMENTS. 
See EQUITY, 2. 


EJECTMENT. 
See EQUITY, 2. 


EMBEZZLEMENT. 
1. Conversion—intent—evidence of. 
An intent to defraud may be proved by direct evidence or by 
evidence of facts and circumstances from which it may be 
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reasonably inferred. Terr. v. Truslow, 109, 115. 
See CONSTITUTIONAL LAW, 2. 


ELECTIONS. 
See PRIMARY ELECTIONS, 1. 


EQUITY. 

1. Grounds of jurisdiction—to prevent a multiplicity of suits. 
Equity is without jurisdiction upon the joint bill of a number of 
persons against the same party or parties to hear and determine 
rights purely legal all of which do not arise from some common 
cause nor involve similar facts, but on the contrary arise from 
separate causes, involve different disputed facts and require 
separate findings of fact as to each complainant. Yee Hop v. 
Young Sak Cho, 308. 


2. Jurisdiction—ejectment bill. 

A bill in equity is not the proper means to recover possession 
of land, there being no fraud in the case or other matter espe- 
cially the subject of equitable cognizance and such a bill cannot 
be used in place of an action of ejectment. A proceeding which 
is in form a suit in equity for an injunction to restrain the 
obstruction of a way, but which is in its essence an action to 
try the title to the easement and to eject the respondent, cannot 
be sustained as a proceeding in equity and it is the duty of this 
court sua sponte, in the absence of objection by the appellant, to 
recognize the fact of the lack of jurisdiction and give it effect. 
Waal v. Sakagi, 609. 


3. Demurrers—defects waived by failure to demur before answer. 
The failure to demur before answer does not debar a respondent 
from the right to demur on the ground of lack of jurisdiction 
over the subject-matter or on the ground of the failure of the 
complainant to set forth in his bill a cause of action. 

The objection that a bill in equity is multifarious is waived by 
a failure to demur before answer. Honolulu Plant’n v. Tsunoda, 
835, 839, 840. 

See LANDLORD AND TENANT, 4; PLEADING, 2; SPECIFIC 
PERFORMANCE, 5. 


ESTOPPEL. 
1. Judgment as. 
To constitute a judgment an estoppel there must be identity of 
parties as well as of the subject matter. Hewahewa v. Lalakea, 
544, 571. 
See LANDLORD AND TENANT, 2. 
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EVIDENCE. 
1. Erroneous rulings cured by answer of witness. 
The overruling of an objection to an indefinite and vague hypo- 
thetical question addressed to a medical expert is not prejudicial 
when the answer of the witness is not any more unfavorable 
to the objector than were other answers of the same witness 
received without objections. Terr. v. Good, 8. 
2. Opinions of non-expert witnesses. 
Non-expert witnesses may give their opinions, in connection with 
the facts upon which they are founded, when the matter to which 
the testimony relates cannot otherwise be reproduced or made 
palpable to the jurors. Terr. v. Buick, 28, 45. 
3. Resemblance of persons. 
It is competent for a witness who arrives upon the scene of a 
murder almost immediately after the shooting and sees a man 
running away from the prostrate form of the decedent, after de- 
scribing the apparel worn by the escaped person, to testify that 
in his opinion “he was a pretty well built man, pretty near like 
him, something like him” (meaning the accused on trial). Terr. 
v. Buick, 28, 45. 
4. Confessions by silence when accused. 
In a trial under indictment charging murder in the first degree, 
testimony that another person said, in the presence and hearing 
of defendant, that the decedent who was then lying on a bed in 
a hospital a few feet away said that he was certain that de- 
fendant was the man who shot him, followed by testimony to the 
effect that the defendant remained silent in the face of this 
accusation, is admissible as tending to show a confession or 
acquiescence by silence, even though at the time of the making 
of the accusation defendant’s attorney was present. Terr. v. 
Buick, 28, 48, 51. 
5. Dying declarations—when admissible. 
A narrative by a wounded person of the history of the shooting 
in which he identifies the accused as his assailant and gives other 
details of the crime is admissible as a dying declaration when 
made in extremity and at the point of death and with a realiza- 
tion on the part of the speaker that death is imminent. Terr. v. 
Buick, 28, 54, 55. 
5a. Judicial notice. 
The courts of Hawaii may properly take judicial notice of the 
meaning of Hawaiian, and pidgin-English expressions in common 
use in Hawaii. Terr. v. Buick, 28, 55. 
6. Hearsay. 
Where hearsay evidence has been improperly admitted but there 
is other evidence covering the same ground, the error is cured. 
Terr. v. Goto, 65, 93. 


DIGEST. 887 


EVIDENCE—Continued. 


7. Incompetent evidence erroneously admitted and later stricken 
by the trial court on its own motion. 


Where incompetent evidence was erroneously admitted and later 
stricken by the trial court on its own motion, the court carefully 
and explicitly instructing the jury to disregard same, the erro- 
neous admission of such evidence is not a ground of exception 
where it appears that without the evidence stricken there was 
sufficient other evidence to support the verdict of the jury. Terr. 
v. Goto, 65, 93, 97. 


8. Books of account—admissibility. 

Defendant was manager or assistant manager of the plaintiff cor- 
poration. It appearing from the evidence that the salary of de- 
fendant was not paid to him at regular stated intervals but his 
account in the company’s books was credited monthly with the 
same and debited from time to time with cash withdrawn, cash 
paid to others for his account, and for goods purchased from the 
company, this appearing to be the ordinary course of business 
between the parties, in an action of assumpsit brought by plaintiff 
against defendant to recover a balance alleged to be due, the 
books of the plaintiff were admissible to prove cash transactions 
between the parties. Schuman Car. Co. v. Paxson, 161. 


9. Admission. 

In an action of assumpsit brought by a business corporation to 
recover from defendant for a balance alleged to be due for goods 
sold and delivered, cash loaned and advanced to defendant, and 
cash paid to others for and on account of defendant, it appearing 
that defendant was either the manager or assistant manager of 
the plaintiff corporation, had access to and frequently consulted 
the books of the company and never questioned nor objected to 
the account standing against him in the company’s books, held, 
that the books of the plaintiff corporation and the entries charged 
therein to the account of defendant are admissible as evidence 
of an admission by defendant of the correctness of the charges in 
said account. Schuman Car. Co. v. Paxson, 161. 


10. Error cured. 

Where the books of the plaintiff corporation were, over the objec- 
tion of defendant, received in evidence for the purpose of showing 
certain cash charges against defendant made in such books in 
the ordinary course of business, and the defendant thereafter 
testified that he had never denied that he had received the cash 
charged to him in said books, it further appearing that in his 
opening address counsel for defendant told the jury that he did 
not dispute the cash items included in said account, held, that if 
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the books of account had been erroneously admitted such error 
was cured by the subsequent action of defendant and his counsel. 
Schuman Car. Co. v. Paxson, 161. 

11. Sufficiency of to support verdict. 

It appearing that there was ample evidence in support thereof, 
the verdict of the jury in favor of plaintiff cannot be disturbed. 
Schuman Car. Co. v. Paxson, 161. 


12. Wages—work and labor—reasonable value for services 
rendered. 

In a claim for what the services of the claimant were reasonably 
worth by way of wages for work and labor performed, where it 
is apparent that the verdict of the jury was based upon an express 
contract between the parties for a specific wage, the exclusion of 
evidence as to what the services of the claimant were reasonably 
worth, held, not prejudicial. Schuman Car. Co. v. Paxson, 161. 


13. Harmless error. 

There being uncontradicted evidence showing that certain auto- 
mobile tires belonging to the government had been stolen, the 
testimony of a witness who had carted these tires from the neigh- 
borhood of the warehouse in which the tires were stored that in 
his opinion the articles stolen were taken from the government 
without right was harmless error. Terr. v. Witt, 177, 180. 


14. Jdentity of alleged stolen articles. 

In a prosecution for receiving stolen goods, to wit, fifteen automo- 
bile tires, the evidence being that within a short time after the 
theft fifteen tires similar in make and size to those stolen were 
recovered, some in the possession of defendant and others in the 
possession of persons who had recently purchased them from de- 
fendant, the tires thus recovered were properly received in evi- 
dence although there was no direct evidence that they were the 
identical tires that had been stolen. Terr. v. Witt, 177, 182. 

15. Adverse witness—inconsistent statements. 

A party producing a witness who in the opinion of the court 
proves adverse may be permitted to ask the witness whether he 
has not made inconsistent statements at other times and proves 
that he has made such statements. Terr. v. Witt, 177, 183. 

16. Harmless error. 

The admission of incompetent evidence for the prosecution in a 
criminal case is not prejudicial if the facts toward which it is 
directed were subsequently proved by similar evidence produced 
by the defendant. Terr. v. Witt, 177. 

17. Deposition. 

One who is a non-resident at the time of service of summons and 
libel for divorce upon her is entitled to give evidence either per- 
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sonally or by deposition, and it is an abuse of the discretion of 
the court to deny a motion to take her testimony by deposition. 
Spitzer v. Spitzer, 227. 

18. Foreclosure of mortgage—findings 

Upon the evidence, certain findings of fact made by the trial court 
in a decree of foreclosure of a mortgage are amended. Lansing 
v. Green, 258. 

19. Inferences of fact—province of jury. 

When in any action based on negligence the circumstances dis- 
closed by the evidence are susceptible of more than one inference 
respecting negligence or the absence thereof, the question of 
negligence must be left to the jury and the verdict cannot be dis- 
turbed. Louis v. Victor, 262, 269. 

20. Hapert—handwriting. 

Teachers of Chinese penmanship in Chinese schools of advanced 
standing are qualified to compare Chinese writings and give their 
opinion as to whether such writings are the product of the same 
or different persons. Goo Kim Fook v. Hee Fat, 491, 501. 

21. Books of account. 

Entries in a debtor’s books of account are incompetent to prove 
payment. Goo Kim Fook v. Hee Fat, 27 Haw. 491, 507. 

22, Sufficiency to sustain finding. 

Certain evidence recited in the opinion held to be sufficient to 
support a finding of delivery of a deed by the grantor to the 
grantee. Victor v. Pili, 745. 

See BILLS AND NOTES, 1, 2; STAMP TAX, 1; TRIAL, 4. 


EXECUTORS AND ADMINISTRATORS. 
1. Debts due from executor—liability of surety. 
Where pursuant to his nomination in a will a debtor of the 
testator is appointed executor of his decedent’s will, the liability 
of the surety on the executor’s bond is the same whether the 
debt be treated as realized assets in the hands of the executor 
in accordance with the common law rule or treated the same as 
debts due from other sources. Est. of Branco, 655, 660. 
2. Collection of assets. 
An executor is bound to exercise that diligence in the collection 
of debts due the estate of his decedent as an ordinarily prudent 
man would exercise in his own business affairs. Est. of Branco, 
655, 661. 
3. Collection of debts due from executor. 
Where pursuant to his nomination in a will, a debtor of the tes- 
tator is appointed executor it is his duty to pay his debt to the 
estate to the extent of his abilty to pay when the same is or 
becomes due. Est. of Branco, 655, 661. 
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4. Collection of debts due from executor—failure to collect—lia- 
bility of surety. 

Where pursuant to his nomination in a will a debtor of the tes- 
tator is appointed executor of the will of his decedent, the surety 
is liable upon the executor’s bond to the extent of his principal’s 
ability and failure to pay such indebtedness. Where, however, 
part of the executor’s debt to the decedent is not due, and prior 
to its maturity a receiver is appointed of the executor’s property, 
the surety is not liable for the failure of his principal to pay such 
debt prior to maturity. Est. of Branco, 655. 

5. Collection of debdts. 

Debts due an estate are presumed to be collectible. The burden 
of proof of due diligence in their collection is upon the executor. 
Est. of Branco, 655, 665. 

6. Final accounts—administrators’ commissions. 

Under the statute administrators are entitled to commissions on 
money received (representing the estate at the institution of the 
trust) and on moneys paid out (on final distribution to the same 
person as a beneficiary entitled thereto), even though the two 
transactions were effectuated by a mere exchange of receipts, 
without actually handling any coin or other money. Fst. of 
Lalakea, 736. 

See TRUSTS, 2. 


FORFEITURES. 
See LANDLORD AND TENANT, 4. 


FORGERY. 

1. Elements of—improper exercise of authority. 

Where a purchasing agent is empowered by his principal to 
draw on his principal’s bank account by checks signed in the 
principal’s name as maker to pay for purchases made for and on 
account of his principal, and the agent by means of such a check 
draws on his principal’s bank account not for the purpose author- 
ized, but for the purpose and with the false and fraudulent intent 
of converting the money to be derived thereby to his own use 
and benefit, such agent is guilty of forgery. Terr. v. Forrest, 209, 
213. 


FRAUD. 
See CORPORATIONS, 1, 2. 


GARNISHMENT. 
1. Contingent debt. 
Upon the return and disclosure of the garnishee, a sugar corpora- 
tion, it appeared that, pursuant to an existing agreement between 
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the garnishee and defendant, the garnishee had made cash ad- 
vances to defendant and defendant had delivered cane to the gar- 
nishee, the price which defendant was to receive for such cane 
being dependent upon the average price of sugar for the current 
year, which price would not be ascertained until several months 
later at which time a final settlement of the accounts between 
the parties would be made, and it being uncertain whether at 
the stipulated time for such settlement the garnishee would be 
indebted to defendant or defendant indebted to the garnishee, 
held, that it was error on the part of the trial court to hold the 
garnishee liable and to deny its prayer that it be discharged. 
Miyashiro v. Yap, 297. 


2. Effect of denial by garnishee of indebtedness to defendant. 
Where the garnishee denies any indebtedness to the defendant 
his denial cannot be impeached by the plaintiff by evidence 
aliunde but is conclusive and the garnishee must be discharged. 
Davies & Co. v. Hilo Pineapple Co., 651. 

3. Debts subject to. 

The debts to which the statutes on garnishment refer are those 
which are admitted or acknowledged by the garnishee and not 
those which are controverted, disputed or denied. Davies & Co. 
v. Hilo Pineapple Co., 651. 


4. Examination of garnishee upon notice of parties served upon 
him—stage of proceedings when same may be had. 

Where judgment in an action has been entered in favor of the 
plaintiff and against the defendant and garnishee, “the trial of 
said action” has been concluded and the garnishee cannot there- 
after upon written notice of the plaintiff served upon him be re- 
quired to appear and be examined orally under oath as to the 
disclosure made by him in his written return filed prior to trial, 
or as to his liability as garnishee. Trust Co. v. Pineapple Co., 
749, 754. 


GUARDIAN AND WARD. 
1. Settlement of account. 
Where accounts of a guardian have been settled and a balance 
of money is found to be in the hands of the guardian belonging 
to the ward and such balance is ordered distributed to the ward, 
the decree is personal against the guardian. Re Crowell, 129, 131. 
2. Revocation of guardianship. 
An order revoking letters of guardianship made at the hearing of 
a motion by the guardian to set aside an order transferring the 
custody of the minor to her father, and so made without notice 
to the guardian is void. Jn re Lane, 217. 
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3. Attorney’s fees. 


Where a guardian who is an attorney performs services for his 
ward of a purely legal nature and not such as might be performed 
by a layman, he is entitled to reasonable attorney’s fees for such 
service. Re Trask Minors, 343, 349. 


4. Attorney’s fees. 


Where the estates of the wards had been incorrectly assessed for 
taxation and insufficient exemptions allowed, a guardian who is 
an attorney is not entitled to an attorney’s fee for drawing the 
attention of the tax authorities to these facts and in obtaining a 
proper assessment of his ward’s estate, it being the plain duty of 
the guardian to pay the proper amount of taxes due by his wards. 
Re Trask Minors, 343, 350. 


5. Attorney's fees. 

A charge for attorney’s fees by a guardian who is a lawyer for 
services re the widening of a street in front of his ward’s property 
held under the circumstances herein not to be warranted. Re 
Trask Minors, 348, 354. 

6. Investment of wards’ funds. 

P who was guardian of two minors loaned money to certain 
parties upon two mortgages on real estate, taking such mortgages 
in the name of P, “trustee”. The money loaned belonged partly 
to P or clients of P and partly to the minor wards. One of said 
mortgages was never recorded and the other was not placed of 
record for several months after its execution. No declaration of 
trust indicating the interest of the minors in said mortgages was 
made by the guardian. Held, that the guardian was inexcusably 
negligent in failing to record the mortgages and in failing to 
properly show that he held these mortgages in trust for his 
minor wards to the extent of their contributions towards the 
mortgage loans. Re Trask Minors, 343, 355. 

7. Failure to file account within proper time—commissions. 
The guardian filed his first annual account about seven months 
late and then only because of the insistence of persons acting on 
behalf of the minor wards. Held, the conduct of the guardian 
in failing to file his account, coupled with the manner in which 
he has handled the affairs of his wards, is such as to require that 
he be not allowed the commissions customarily allowed to guar- 
dians for the faithful performance of their duties. Re Trask 
Minors, 348, 361. 

8. Annual accounts—duty of guardian to file. 

Guardians are required by Act 101, S. L. 1915, to annually file 
their accounts. Re Trask Minors, 343. 
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9. Removal of guardian. 

Guardian is entitled, under Sec. 3042, R. L. 1915, to notice on 
question of his removal. Re Trask Minors, 343, 362. 

10. Custody and care of ward’s estate—attorney’s fee. 

Where it appears that a charge against a ward of an attorney’s 
fee was for services rendered to persons other than the ward for 
a service which such others might have been legally required to 
perform and to which the ward was entitled without cost to her, 
the amount thereof was properly disallowed and surcharged 
against the guardian. Re Crowell, Late a Minor, 439. 

11. Custody and care of ward’s estate—commissions. 

When it appears that a guardian has been flagrantly derelict in 
the performance of his duties as such, statutory commissions pay- 
able to the guardian are properly disallowed. Re Crowell, Late 
a Minor, 439. 

12. Custody and care of ward’s estate—attorney’s fees. 

While a guardian may bring suits on behalf of his ward and 
when suing in good faith and upon reasonable grounds is entitled 
to his legal expenses incident thereto, including a reasonable 
attorney’s fee, it must appear that the institution of the suit and 
the incurment of such expenses were reasonably necessary. Where 
it does not appear that suit was necessary and it is apparent 
that the relief sought might have been obtained upon mere 
demand and no demand was made, an attorney’s fee should not 
be allowed the guardian out of the estate of the ward. Re 
Crowell, Late a Minor, 439, 446. 

13. Custody and care of ward’s estute. 

Where expenditures made by the guardian neither appear to be 
reasonable nor for the benefit of the ward or her estate, the 
amount thereof is not chargeable against the ward. Re Crowell, 
Late a Minor, 439. 

14. Custody and care of ward’s estate—atiorney’s fee. 

Where no abuse of discretion appears in the amount of an 
attorney’s fee allowed a guardian, the same will not be disturbed 
upon appeal. Re Crowell, Late, a Minor, 439. 

15. Custody and care of ward’s estate—attorney’s fee. 

The statutory commissions allowed a guardian cover the services 
of the guardian in collecting rentals due his ward, and in the 
absence of evidence disclosing any necessity for the employment 
of an attorney for such collection, attorney’s fees cannot be 
allowed therefor. Re Crowell, Late a Minor, 439, 451. 

See APPEAL AND ERROR, 1; INFANTS, 1, 2. 
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1. Nature of remedy—not a writ of error. 

The writ of habeas corpus cannot be made to perform the office 
of a writ of error. In re Abreu, 237, 241. 

2. Grounds of illegality—insufficiency of charge. 

On habeas corpus the court examines only into the power and 
authority of the court restraining the petitioner to act, and not 
the correctness of its conclusions. This rule applies when the 
ground of attack is that in the charge an essential ingredient 
of the offense is not set forth. The inquiry in such case is not 
whether there is in the indictment such specific allegation of the 
details of the charge as would make it good on demurrer, but 
whether the indictment describes a class of offenses of which the 
court has jurisdiction and alleges the defendant to be guilty. In 
re Abreu, 237. 

3. Failure to defend in trial court. 

A defendant in a criminal case cannot reserve defenses which 
he might make on the trial and use them as a basis for habeas 
corpus proceedings to attack the judgment after trial and verdict 
of guilty. It would introduce confusion in the administration of 
justice. In re Abreu, 237, 252. 

See PARENT AND CHILD, 1. 


HIGHWAYS. 
See RAILROADS, 5, 6. 


HOMICIDE. 
See CRIMINAL LAW, 4. 


HUSBAND AND WIFE. 
See CONTRACTS, 9; PARENT AND CHILD, 3. 


INCOME TAX. 
1. Gross receipts. 
Where a reserve from net income is made for the payment of 
Federal income taxes during the succeeding year and such taxes 
are paid during the succeeding year, while from a bookkeeping 
standpoint it may be proper to include such reservation as a part 
of the gross receipts of such succeeding year, such reserve is not 
a part of the gross receipts of that year for income tax purposes. 
0. R. € L. Co. v. Wilder, 336. 
2. “Expenses”. 
Only taxes actually within the taxation period are deductible as 
“expenses” from the gross receipts received during such period. 
A “reserve” from net income derived during the taxation period 
for the payment of Federal income taxes payable during the suc- 
ceeding year is not deductible. O. R. € L. Co. v. Wilder, 336. 
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INDICTMENT AND INFORMATION. 
See CONSTITUTIONAL LAW, 1, 2; HABEAS CORPUS, 2. 


INFANTS. 
1. Actions—guardian ad litem—powers and duties—appeals. 
A guardian ad litem has not only the power but it is his duty 
in a proper case to seek review of a decree adverse to his ward 
if he believes in good faith that the court rendering the decree 
has committed error and an appeal is necessary for the protec- 
tion of the interests of his ward. Focke v. Gay, 132. 
2. Actions—guardian ad litem—powers and duties—employment 
of attorneys—reimbursement for reasonable expenses of appeal. 
In a proper case leave should be granted a guardian ad litem 
who has perfected an appeal on behalf of his wards from a decree 
of this court to the ninth circuit court of appeals, to employ San 
Francisco counsel to assist him in the preparation of appellants’ 
brief and to present the cause on appeal before the appellate court. 
Likewise the guardian should be reimbursed for his reasonable 
costs and expenses incurred in the prosecution of such appeal. 
Focke v. Gay, 132. 
See PARENT AND CHILD, 1, 2, 3. 


INJUNCTION. 
1. Performance pending hearing of act complained of—moot 
questions. 
When in a suit for an injunction to restrain the erection of a 
building the respondent proceeds with and completes the erection 
of the structure pending the hearing, he does so at his own risk 
and does not deprive the court of jurisdiction or render the 
original issues “moot questions.” The fact that a temporary 
injunction was not secured by the complainant upon the filing 
of the bill does not render this rule inapplicable. Anderson v. 
Rawley Co., 150. 
2. Contracts—breaches of contract. 
An injunction to restrain a breach of contract will not be issued 
when the damages are not irreparable and the injured party has 
an adequate remedy at law. Yoshimasu v. Venhuizen, 292, 296. 
3. Trespass. 
Equity will not enjoin a trespass or threatened trespass when 
the damages are not irreparable and the injured party has an 
adequate remedy at law. Yoshimasu v. Venhuizen, 292. 


INSURANCE. 
See AUTOMOBILE INSURANCE, 1, 2, 3, 4; WORKMEN’S COM- 
PENSATION ACT, 2. 


INTERNAL REVENUE. 
See STAMP TAX, 1. 


896 DIGEST. 


INTOXICATING LIQUORS. 
See COURTS, 2, 3. 


JUDGES. 
1. Disqualification to act “in any case in which he has been of 
counsel.” 
And where the protestor, within a reasonable time after the issu- 
ance of the building permit, institutes injunction proceedings to 
prevent the exercise of the privileges granted under it upon the 
same grounds urged by her in support of her protest to the appli- 
cation, such injunction proceedings is but a part of a continuation 
of the original employment and within the meaning of section 84 
of the Organic Act is the “same case” in which the attorneys 
were originally “of counsel”, and a member of said firm who 
prior to the institution of such injunction proceeding became a 
justice of this court is disqualified to sit upon any hearing in- 
volving the merits of said cause. Anderson v. Rawley Co., 60. 
2. Disqualification—acting as counsel. 
When the terms of the employment of an attorney by a client are 
such as to authorize and require the attorney, until revocation 
or modification of that employment, to institute all legal pro- 
ceedings necessary to attain the end desired by the client and to 
defend all legal proceedings instituted by an opponent seeking to 
frustrate the accomplishment of that desired end, any and all 
legal proceedings brought whether in furtherance of or by way of 
frustrating the desired end, are within the meaning of section 
84 of the Organic Act, the case in which the attorney was origi- 
nally of counsel. Bertelmann v. Lucas, 637. 


JUDGMENTS. 
1. Nature and essentials—form of adjudication. 
Under R. L. 1915, Ch. 172, the adjudication of paternity need not 
be in any particular form of words. It is sufficient if the language 
used is such as to constitute in substance and effect an adjudica- 
tion on the subject. Territory v. Good, 8, 19. 
2. Jury waived cases. 
There is no statute requiring a trial judge in a jury waived case 
to make specific findings of fact. Woods v. Rapozo, 20, 26. 
3. Conclusive of adjudication—cotenants. 
The burden of proving a former adjudication is on the party 
setting it up. Hewahewa v. Lalakea, 544, 570. 
4. Conclusive of adjudication—cotenants. 
Tenants in common do not claim through or under each other 
and therefore there is no privity between them that a judgment 
for or against one of them affecting the land will bind or redound 
to the benefit of the other. Hewahewa v. Lalakea, 544. 
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5. Identity of parties. 

A judgment was obtained by A against B in a California court. 
Upon an action brought here by A against B. held, that the iden- 
tity of the names of the parties was prima facie evidence of the 
identity of the persons. Arnold v. Bell, 642, 645. 

6. Assignment of part of. 

A judgment creditor cannot, without the assent of the judgment 
debtor, assign a part of the judgment so that such assignment 
may be enforced at law, and such partial assignment does not 
change the legal title to the judgment. Arnold v. Bell, 642, 645. 
7. Action on by assignor of part of. 

Where a judgment debtor refuses to consent to a partial assign- 
ment of the judgment, the original judgment creditor may main- 
tain an action at law for the whole amount of the judgment. 
Arnold v. Bell, 642, 649. 

See DECLARATORY JUDGMENTS, 1; ESTOPPEL, 1; SPECIFIC 
PERFORMANCE, 5; TRIAL, 1. 


JURISDICTION. 
See COURTS, 2, 3. 


JURY. 
See CONSTITUTIONAL LAW, 3; EVIDENCE, 19; TRIAL, 2. 


LANDLORD AND TENANT. 
1. Writ of possession—effect of pending appeal by tenant. 
Where in cases other than for the non-payment of rent an appeal 
by a tenant to the circuit court from a judgment against him 
in proceedings for summary possession does not operate as an 
arrest of judgment and stay of execution, and a writ of possession 
may issue at the instance of the landlord notwithstanding such 
appeal, the issuance of such writ does not deprive the appellate 
court of jurisdiction to hear said appeal. Ah Cook v. Kasaku, 362. 
2. Estoppel to deny landlord’s title—transfer of landlord’s title. 
In an action for rent a tenant may show by way of defense 
that subsequent to the commencement of the tenancy the land- 
lord’s title passed to another upon foreclosure of a mortgage. 
Murakami v. Aono, 631. 
3. Covenant to repair. 
A covenant on the part of the lessee of certain premises to keep 
the buildings now thereon in good order and repair, held, not to 
bind the lessee to rebuild a building destroyed by fire through 
no fault of the lessee. Orient Ins. Co. v. Pioneer M. Co., 698. 
4. Equity—relief against forfeiture. 
In the absence of fraud, accident, mistake or surprise, equity will 
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not relieve against the forfeiture of a lease for breach of coven- 
ant to repair buildings. W. Kwai Tong v. F. Koon Chan, 812. 


LARCENY. 
See CONSTITUTIONAL LAW, 2. 


LICENSES. 
1. Billiard tables—pool tables. 
A table similar in all respects to an ordinary billiard table except 
that it has six pockets and is used for playing the game called 
pool is a “billiard table” within the meaning of section 1995, 
R. L. 1915, as amended by Act 103, S. L. 1919, and is subject to an 
annual iicense fee. Terr. v. Yeshita, 587. 
See CRIMINAL LAW, 16. 


MANDAMUS. 

1. Moot questions. 

An alternative writ of mandamus was issued to compel the build- 
ing inspector of the county to revoke a building permit issued by 
him on the ground that it was unauthorized by law and void. 
Before final decision the same petitioner commenced a suit for 
injunction to restrain the owner from erecting the proposed 
building. Pending petitioner’s appeal from a decree dismissing 
the alternative writ, the owner proceeded with and completed the 
erection of the building complained of. It appearing that in the 
injunction suit the court is still in a position to grant appropriate 
relief, the issues in the mandamus suit, on appeal, are held not 
to be moot questions. Anderson v. Cain, 156. 


MANSLAUGHTER. 
See CRIMINAL LAW, 1, 2, 6. 


MASTER AND SERVANT. 
See WORKMEN’S COMPENSATION, 1, 2, 3. 


MOOT QUESTIONS. 
See APPEAL AND ERROR, 6; COURTS, 1; INJUNCTION, 1; 
MANDAMUS, 1. 


MORTGAGES. 
1. Foreclosure. 
The trial court failed to find the facts and dismissed the bill. 
Held, upon the evidence plaintiffs were entitled to foreclosure. 
Goo Kim Fook v. Hee Fat, 491. 
See EVIDENCE, 18; GUARDIAN AND WARD, 6; LANDLORD 
AND TENANT, 2; PUBLIC LANDS, 1, 2; PLEADING, 1. 
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MOTIONS. 
See NEW TRIAL. 


MUNICIPAL CORPORATIONS. 
1. Employecs—tenure. 
Where the term of employment of the head of a department of 
the City and County of Honolulu is not fixed by law, it is not 
conterminous with the terms of office of the mayor and board 
of supervisors to whom he owes his appointment but continues 
until he is removed as provided by law. Ahia v. Cain, 770. 


MURDER. 
See CRIMINAL LAW, 1. 


NEGLIGENCE. 
See EVIDENCE, 19; RAILROADS, 1, 2, 3, 4, 5. 


NEWSPAPERS. 
See CONTEMPT, 1. 


NEW TRIAL. 
1. Amended motion for. 
An amended motion for a new trial filed after the expiration of 
the time allowed by section 2442, R. L. 1915, which amended 
motion sets forth a ground not contained in the original motion 
for a new trial, does not conform to the statute and should not 
be entertained by the trial court. Terr. v. Witt, 177, 187. 
2. Sufficiency of evidence to support verdict. 
A verdict of a jury cannot be set aside, or a new trial granted, 
when there is substantiai, more than a mere scintilla, sufficient 
to support the verdict. Louis v. Victor, 262, 263. 


OFFICERS. 
See APPEAL AND ERROR, 2; CONTRACTS, 6, 7, 8. 


OPTION. 
1. Nature of. 
An option is not an executory contract but an executed contract. 
Yee Hop v. Nakuina, 286, 289. 
See SPECIFIC PERFORMANCE, 1. 


PARENT AND CHILD. 
1, Custody and control of children—right of mother. 
Upon habeas corpus the custody of an illegitimate child will be 
restored to its mother when it appears that the mother left the 
child for temporary purposes with others and with no intention 
of abandoning it, and that she is not morally unfit to have its 
care and custody. In re Alexander, 158. 
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2. Damages for death by wrongful act—burden of proof. 
In an action by a father for damages for the death of a minor 
son by the alleged wrongful act of another, the elements of com- 
puting damages, viz., the pecuniary value of the son’s services 
and the expenses of caring for and rearing the child, are corre- 
lative and not independent and the burden of proving such ex- 
penses devolves upon the father and not upon the defendant by 
way of mitigation of damages and in the event of the failure 
thereof an instruction determining such proof is error and a 
verdict for plaintiff is contrary to law. Wada v. Associated 
Oil Co., 671, 675. 
3. Custody of children—legal rights of parents inter sese. 
While the primary right to the custody of the children is in the 
father it is not an absolute right and is subject to the general 
rule that the welfare of the child is the paramount consideration 
in pursuance of which the mother may be given preference over 
the father where her custody appears most beneficial to the child. 
Wong v. Wong, 742. 


PARTIES. 
See APPEAL AND ERROR, 10; ASSOCIATIONS, 1; JUDG- 
MENTS, 5, 7. 


PARTNERSHIP. 
See ASSOCIATIONS, 2; CONTRACTS, 9. 


PLEADING. 
1. Bill to foreclose mortgage—allegations—demurrer. 
Where the bill in a suit brought by the alleged assignee of a 
mortgage of a homestead does not allege that consent in writing 
to the assignment has been given by the commissioner of public 
lands and the governor, a demurrer interposed thereto on that 
ground is well taken and should be sustained. Osorio v. Patter- 
son, 1. 
2. Waiver. 
Where an objection to the substance of a bill in equity is juris- 
dictional, respondents do not waive the same by failing to demur, 
but may raise it later by demurrer to an amended bill. Yee 
Hop v. Young Sak Cho, 308, 314. 
See CONTRACTS, 3. 


PRIMARY ELECTIONS. 
1. Contests. 
Assuming but not deciding that the provisions of the Primary Law 
(See. 48, R. L. 1915) making the “laws relating to elections” 
applicable to primaries include by necessary implication the laws 
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pertaining to contests of elections, the limitation contained therein 
that the laws relating to elections shall only be applicable “in so 
far as they shall be consistent with” the Primary Law, excludes 
the provisions of the Municipal Act pertaining to contests of 
municipal elections, such provisons being inconsistent with the 
Primary Law. Rose v. Trask, 597 


PRINCIPAL AND AGENT. 

1. Proof of agent’s authority. 

Whether an agent is authorized to sign the name of his principal 
is a mixed question of law and fact. It is only after the facts 
are disclosed that one can say as a matter of law whether the 
agent was authorized to perform the act in question. Terr. v. 
Forrest, 209, 216. 

See FORGERY, 1. 


PRINCIPAL AND SURETY. 
See EXECUTORS AND ADMINISTRATORS, 1, 4. 


PROHIBITION ACT. 
See COURTS, 2, 3. 


PUBLIC CONTRACTS. 
See APPEAL AND ERROR, 2; APPROPRIATIONS, 1; CON- 
TRACTS, 6, 7, 8, 11. 


PUBLIC LANDS. 
1. Mortgages—assignments. 
A mortgage of a homestead can not be assigned without the 
consent in writing of the commissioner of public lands and the 
governor. Osorio v. Patterson, 1. 
2. Transfer of interests in public lands. 
The inhibition against the transfer of interests in public lands 
contained in section 73 of the Organic Act applies to assignments 
of mortgages. Osorio v. Patterson, 1. 
See ROYAL PATENT, 1. 


QUANTUM MERUIT. 
See EVIDENCE, 12. 


QUORUM. 
See CORPORATIONS, 4, 5. 


QUO WARRANTO. 
See ABATEMENT, 1. 
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RAILROADS. 
1. Operation—accidents at crossings—signals. 
Trains crossing public highways must give due and timely, in 
other words, reasonably adequate, warning of their approach. 
Failure to do so is negligence. Andrade v. O. R. & L. Co., 381, 391. 
2. Operation—respective rights and duties of railroads and travel- 
ers at street crossings. 
The degree of diligence to be used on either side is such as a 
prudent man would exercise under the circumstances of the case 
in endeavoring fairly to perform his duty. Andrade v. O. R. & 
L. Co., 381, 391. 
3. Operation—respective rights and duties of railroads and trav- 
elers at street crossings. 
That right does not, therefore, impose upon such a traveler the 
whole duty of avoiding a collision, but is accompanied with and 
conditioned upon the duty of the train to give due and timely 
warning of its approach. Andrade v. O. R. € L. Co., 381, 391. 
4. Operation—respective rights and duties of railroads and trav- 
elers at street crossings. 
Travelers upon a common highway which crosses a railroad upon 
the same level, and the railroad company running a train, have 
mutual and reciprocal duties and obligations and, although the 
train has the right of way, the same degree of care and diligence 
in avoiding a collision is required from each of them. Andrade 
v. O. R. & L. Co., 381, 390. 
5. Operation—accidents at crossings—contributory negligence of 
traveler. 
Where a traveler upon a public highway upon approaching a 
railroad crossing looks and listens when looking and when listen- 
ing may have been effective, his subsequent failure upon reaching 
the crossing to stop and wait for a train which had just passed 
to recede sufficiently to afford him an unobstructed view of the 
railroads right of way and to satisfy himself that a train is not 
approaching the crossing in the opposite direction, does not con- 
stitute negligence as a matter of law. It is a question of fact. 
for the jury. Andrade v. O. R. € L. Co., 381, 394. 


RAPE. 
1. Essentials of offense. 
The commission of the crime of rape necessarily includes the ele- 
ment of force; it is indispensable to the completed offense that 
there be not only an assault but also a battery. A conviction of 
the offense of rape necessarily includes a finding that he com- 
mitted an assault and battery. Terr. v. Silva, 270, 271. 


REALTORS. 
See TRUSTS, 2. 
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RECEIVING STOLEN GOODS. 
See CRIMINAL LAW, 14; EVIDENCE, 13, 14. 


RECORD. 
See STATUTES, 1. 


RESERVED QUESTIONS. 
See APPEAL AND ERROR, 14. 


ROYAL PATENT. 

1. Description, construction of. 

Where the courses and distances describing the land granted by 
a royal patent are clear and unambiguous the description in the 
patent controls and the grant should not be enlarged to cover 
land not included in the specific description although one of the 
courses is recited as running “along the place that is said to 
belong to K,” the boundaries, of which place were not definitely 
fixed at the time the patent was issued. Edmonds v. Wery, 621. 


SALES. 
See CONDITIONAL SALE, 1, 2. 


SCHOOLS. 
See ASSOCIATIONS, 1, 2, 3, 4. 


SET-OFF. 

1. Amendment of answer. 

At the beginning of the trial counsel for defendant moved leave 
to amend her answer, the desired amendment being vague and 
unintelligible. Held, that if the intention of the proposed amend- 
ment was to plead a claim of set-off, such claim should have 
been especially pleaded and the refusal of the trial court to allow 
tne amendment constituted no error. Miyashiro v. Yap. 297, 300. 


SPECIFIC PERFORMANCE. 
1. Option—consideration for. 
The consideration given for an option to purchase land is ex- 
hausted upon a failure of the holder to exercise the right within 
the time limited; a new option thereafter given without considera- 
tion is nadum pactum and a suit for the specific performance 
of such new option cannot be maintained. Yee Hop v. Nakuina. 
286, 292. 
2. Payment or tender before suit. 
Where a vendee in a contract of sale of real estate fails to pay 
or tender the full amount of the purchase price required by the 
terms of the contract as a condition precedent to a conveyance 
to him, he is not entitled to specific performance to enforce such 
conveyance. Carvalho v. Rodrigues, 323. 
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3. Oral contract to devise land—sufficiency of evidence. 

Upon the evidence adduced the allegations of a bill for the 
specific performance of an oral contract to devise land are found 
to be proven to the satisfaction of the court. Vierra v. Shipman, 
457. 

4. Renewal of lease—forfeiture of right. 

The right of a lessee, secured by written contract, to a renewal 
of a lease is not forfeited or waived by the inclusion in a priv- 
ileged communication, forwarded by the lessee in the course of 
compromise negotiations, of a suggestion that under certain stated 
circumstances a provision not a part of the original lease should 
be included in the new lease. Laupahochoe S. Co. v. Lalakea, 
817, 821. 

5. Jurisdiction in equity—disputed titles—prior judgments at law. 
In a suit for specific performance of a contract to renew a lease 
a court of equity has jurisdiction to find and declare the state 
of the title of the lessors in accordance with prior judgments at 
law between the same parties, even though the judgments were 
not rendered until after the hearing in the equity suit. Laupa- 
hoehoe 8. Co. v. Lalakea, 817, 821. 


STAMP TAX. 
1. United States Internal Revenue—validity and admissibility in 
evidence of unstamped promissory note. 
Absence of revenue stamps does not make a promissory note 
invalid or inadmissible in evidence under the act of Congress 
of February 24, 1919, (40 Stat. L. ch. 18, p. 1057, et seq.). Rapozo 
v. Keliinoi, 763, 766. 


STATUTES. 
1. Section 3120, R. L. 1915. 
The provisions of section 3120, R. L. 1915, requiring a change 
of possession of a thing conveyed, held, not applicable to the 
transfer or assignment of the right of a party to become the 
owner of a chattel upon performance of the terms of a conditional 
agreement of sale. Aoyama v. Rose, 614. 


STOLEN GOODS. 
See CRIMINAL LAW, 14; EVIDENCE, 13, 14. 


SUMMARY POSSESSION. 
See LANDLORD AND TENANT, 1. 


TAXATION. 
1. Construction of return. 
When a return of property for the purpose of taxation is capable 
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of the construction that it relates to a tract of land as a whole and 
not to the subdivisions or lots of which it is constituted, and the 
assessor so treats it, and thereafter in the appeal to the tax 
appeal court, in the appeal to this court, in the proceedings before 
the tax court and in the proceedings before this court all of the 
parties in interest construe and treat the return in the same way, 
this court will not of its own court construe the return as being 
a return of the individual lots separately. In re taxes B. P. 
Bishop Est., 190, 192. 


2. Definition of “cash value”. 


The term “cash value,” as used in the tax statute, means the 
highest price which the property will bring for cash on the 
assessment date whether sold as a whole or in lots,—whichever 
will bring the higher return—and after reasonable advertisement: 
It means the cash price obtainable if all the property were sold 
on the assessment date and does not mean what the property 
would bring if some of its subdivisions were sold on the assess- 
ment date and others from time to time through a period of six 
months or one year after the assessment date. Re taxes Bishop 
Est., 190, 193. 


3. Valuation of property—income-producing capacity. 

The income-producing capacity of property is an important con- 
sideration in determining its taxable value. In re taxes B. P. Bishop 
Est,, 190, 196. 

4. Valuation—evidence. 

Upon the evidence in this case the taxpayer’s return is sustained. 
In re taxes B. P. Bishop Est., 190. 


5. Real and personal property—assessment of enterprise for profit. 
Where the real and personal property of a corporation are com- 
bined and made the basis of an enterprise for profit, but it does 
not appear that as so combined their value is in excess of the 
aggregate value of the several parts thereof nor that the value 
of the several parts is depreciated by reason of their combination, 
such proprety must be assessed separately as to each item there- 
of for its cash value. Re taxes Hawi M. £ P. Co., 604. 

6. Appeals—Burden on appellant. 

A valuation made by the tax appeal court is sustained, the evi- 
dence not showing that it was erroneous. Re taxes A. W. Carter, 
Tr., 826. 

7. Appeals. 

The burden rests upon the appellant to show that the decision of 
the tax appeal court is erroneous. Tazes of A. W. Carter, Tr., 826. 
See INCOME TAX, 1, 2. 
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TENANTS IN COMMON. 
See JUDGMENTS, 4. 


TENDER. 
See SPECIFIC PERFORMANCE, 2. 


TERRITORY. 
See APPROPRIATIONS, 1; CONTRACTS, 6, 11. 


TRESPASS. 
See INJUNCTION, 3. 


TRIAL. 
1. Decision in jury-waived cases—“reasons”. 
The court’s “reasons” for its decision within the meaning of the 
requirement of section 2380, R. L. 1915, are its determination, 
opinion or conclusion upon the respective issues of law and fact 
raised by the pleadings and necessary to support the cause of 
action or defense. Woods v. Rapozo, 20. 
2. Province of court and jury — instructions — credibility of 
accused. 
The credibility of the accused, like that of every other witness, 
is for the jury to determine. Where the defendant testifies in his 
own behalf it is not error for the court to call the attention of 
the jury to the fact that he is interested in the outcome of the 
case, to point out his situation and relation to it and to state 
that it is proper for the jury to consider these facts in determin- 
ing his credibility. Terr. v. Truslow, 109, 117. 
3. Misconduct of counsel. 
During the progress of the trial of an action seeking to recover 
for the erection of a building, counsel for plaintiffs requested per- 
mission to cut through the floor and dig about the building for 
the purpose of demonstrating some of the claims of plaintiffs with 
regard to the nature of the work done. Upon the objection of 
defendant to this request the trial court ordered the request to 
be stricken from the record and instructed the jury to entirely 
disregard the request and the remarks of counsel in relation 
thereto. Heid, that the conduct of counsel in making such request 
was not so prejudicial to the rights of defendant as to warrant 
this court’s setting the verdict of the jury aside. Saiki v. Lee 
Sing, 399, 414. 
4. Instructions to jury. 
In submitting special issues of fact to a jury for determination, 
an instruction that “if in your opinion, the plaintiff has estab- 
lished by a preponderance of the evidence the truth of the 
material allegations made by her then your answers should be 
for the plaintiff’ and that “if, however, she has failed to make 
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such proof, or, if the evidence in your opinion, is evenly balanced 
as between the contesting parties, then your answers should he 
accordingly,” is not open to the objection, that it is ambiguous and 
misleading and was sufficient to indicate to the jury that if the 
evidence was evenly balanced or preponderated in favor of the 
defendants, then the answers should be in favor of the defendants. 
Victor v. Pili, 745. 

See CRIMINAL LAW, 4; WITNESSES, 1, 2, 3. 


TRUSTS. 
1. Construction of. 
Only the particular portion of a trust fund which is affected by 
the suit to construe the terms of a trust should bear the expenses 
of the suit. Wodehouse v. Robinson, 602. 
2. Accounting and settlement—compensation—on sale of assets 
of estate. 
In a proper case a trustee who is a realtor may be allowed reason- 
able compensation in addition to the statutory commission of 
24%% allowed upon “moneys . . . received . . . from sales 
of real estate” for its services rendered in its capacity of realtor 
in negotiating sales of real estate belonging to the trust corpus, 
such compensation, however, to be only in such reasonable 
amount as the court in the exercise of its sound discretion may 
deem proper under all the facts and circumstances of the case. 
Est. of Wichman, 780. 


UNITED STATES INTERNAL REVENUE. 
See STAMP TAX, 1. 


VENDOR AND PURCHASER. 
See SPECIFIC PERFORMANCE, 1, 2. 


VENUE. 
See CRIMINAL LAW, 12. 


WAIVER. 
See PLEADING, 2. 


WILLS. 

1. Requisites and validity—partial invalidity. 

The inclusion in a will of particular bequests that are invalid 
because contrary to statute or to public policy does not invalidate 
the whole will or other particular bequests which are in them- 
selves in every way unobjectionable to law,—when the valid pro- 
visions can be separated from the invalid and upheld without 
doing injustice to any of the beneficiaries under the will or de- 
feating the general intent of the testator. Estate of Wolters, 136. 
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2. Probate, establishment and annulment — questions for de- 
termination. 

The validity and effect of particular provisions of a will are not 
determined by its admission to probate, but are open to litigation 
in other proceedings. Est. of Wolters, 136, 140. 

3. Construction—devise to “children.” 

The general construction of the word “children” when used in a 
will accords with its popular and ordinary signification, namely, 
as designating the immediate offspring. Wodehouse v. Robinson, 
462, 463. 

4. Construction—devise. 

In a will bequeathing certain income to the brother and sisters 
of the testatrix “for her, his or their natural life or lives,” there 
was a proviso that “if my brother or any of my sisters shall die 
at any time leaving a child or children surviving him or her 
then in every such case and until the death of the last survivor 
of my brother and sisters, such child or children (in equal shares 
while there shall be more than one) shall have the use, benefit, 
enjoyment and income of and from my said trust estate, which 
his or her or their parent would have taken if living.” Held, 
that the words “child” and “children” were used in this proviso 
in their primary or ordinary sense of offspring in the first degree. 
Wodehouse v. Robinson, 462. 

See TRUSTS, 1, 2. 


WITNESSES. 
1. Cross-examination—discretion of trial court. 
The extent of cross-examination is a matter more or less in the 
discretion of the trial court. In this case, under all of its cir- 
cumstances, that discretion is held not to have been abused in 
the disallowance of certain questions in cross-examination of the 
prosecutrix. Terr. v. Good, 8, 15. 
2. Credibility and impeachment—cross-eramination concerning 
Specific offenses. 
A witness may be asked on cross-examination as to specific acts 
and matters showing his general moral character in so far as 
this may affect his credibility. He may be asked whether at 
the time to which his testimony in chief relates he was living 
in adultery with a woman named,—subject always to the witness’ 
privilege to refuse to answer. Terr. v. Buick, 28, 46. 
3. Cross-examination. 
Where one of the defendants in a prosecution for conspiracy to 
commit a felony testifies on behalf of the defense, the object of 
his testimony being to show the improbability of the guilt of 
the defendants or the organization with which they were con- 
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nected because, as it was said, the organization had constantly 
deprecated a resort to violence in the settlement of a strike, it 
was proper for the trial court to allow the witness to be interro- 
gated on cross-examination as to whether he knew of certain 
violent acts alleged to have been committed during the pendency 
of the strike, the scope and extent of the cross-examination of a 
witness in such cases being largely in the sound discretion of 
the trial court. Terr. v. Goto, 65, 99. 

See CRIMINAL LAW, 2; EVIDENCES, 1, 2, 15, 20; TRIAL, 2. 


WORDS AND PHRASES. 
1. “Cash value.” 
The term “cash value,” as used in the tax statute, means the 
highest price which the property will bring for cash on the assess- 
ment date whether sold as a whole or in lots,—whichever will 
bring the higher return—and after reasonable advertisement. It 
means the cash price obtainable if all the property were sold on 
the assessment date and does not mean what the property would 
bring if some of its subdivisions were sold on the assessment date 
and others from time to time through a period of six months 
or one year after the assessment date. Re Taxes Bishop Est., 
190, 193. 
2. “Collision.” 
The word “collision” as employed in automobile insurance poli- 
cies does not apply to “tip-overs.” Alexander v. Home Ins. Co., 
326, 327. 


3. Demand. 

The word “demand” in R. L. 1915, Sec. 1406, in the phrase “if 
any person . . . feel aggrieved by any decision of the auditor 
in the . . . refusal to approve or allow any demand” was 


not intended to refer merely to demands for money. In re 
Thompson, 143, 147. 

4. Deputy. 

A deputy is defined as one who by appointment exercises an 
office in another’s right, having no interest therein but doing all 
things in his principal’s name and for whose misconduct the prin- 
cipal is answerable. Ahia v. Cain, 770, 773. 

5. Negligence. 

Negligence is defined as that failure to do what reasonable and 
prudent persons would have ordinarily done under the circum- 
stances of the situation, or doing what reasonable and prudent 
persons under the existing circumstances would not have done; it 
is a failure to exercise due care. Andrade v. O. R. & L. Co., 381, 
392. 
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6. Pleadings. 

Pleadings are allegations by the parties to a cause for the purpose 
of presenting for trial and determination the issues of fact and 
law involved and essential to establish a cause of action or 
defense. Woods v. Rapozo, 20, 22. 


WORK AND LABOR. 
See EVIDENCE, 12. 


WORKMEN’S COMPENSATION. 


1. Effect of loss of right to benefits by alien dependent widow 
leaving the United States. 

Where a Japanese alien dependent widow, for the use and benefit 
of whom and of her Hawaiian born dependent minor children com- 
pensation had been awarded by the industrial accident board, leaves 
the United States, the widow loses all right to any benefits 
under the Workmen’s Compensation Act and her departure con- 
stitutes a change of conditions warranting the board in modify- 
ing the original award by ending the compensation previously 
payable to the widow and directing the remainder of the death 
benefit, subject to the maximum provided by the act, to be there- 
after paid to the minor children as the only dependents of the 
deceased workman. Morita v. Fertilizer Co., 431. 

2. Procedure in appeal. 

On a claim against an employer the Industrial Accident Board 
made an award in favor of claimant and against the employer. 
Thereafter the employer filed with the board a petition praying 
that the award be amended by making certain insurance carriers 
parties defendant to the claim and that the award be made to 
run against said carriers as well as the employer. The acting 
chairman of the board signed an order to set aside and revoke 
the award of the board and ordering a new hearing of the matter. 
At the so-called new hearing the board made a new award in favor 
of claimant and against the employer and the insurance carriers. 
On appeal by the insurance carriers to the circuit court from the 
so-called second award the circuit court held that the board was 
without authority to make the so-called second award on the 
petition of the insurance carriers and therefore sustained the 
appeal, dismissed the insurance carriers as parties defendant and 
remanded the matter to the board. Held, that no appeal having 
been taken from the ruling of the circuit court, said ruling may 
for the purpose of this opinion be assumed to be correct and the 
original award of the board, never having been appealed from, 
remained of binding force, and the matter is now properly pend- 
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ing before the board and not in the circuit court. DeGrace v. 
Young, 27 Haw. 476, 489, 

3. Joining of insurance carriers as parties defendant. 

Under section 49 of the Workmen’s Compensation Act as amended 
by section 12, Act 227, S. L. 1917, a claimant may make an in- 
surance carrier a party defendant to his claim either at the time 
the original claim is filed or by at any time making a separate 
claim against the insurance carrier. De Grace v. Young, 476. 
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